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^(0  Zttatitit 


IS    INSCRIBED. 


PREFACE. 


Singe  the  date  of  the  Restoration,  the  judicial  business 
of  the  House  of  Lords  has  consisted  mainly  of  appeals 
from  courts  of  Equity.  With  that  important  branch  of 
jurisdiction,  therefore,  the  following  treatise  commences  (»). 

Of  writs  of  error  (^)  the  consideration  is  restricted,  as 
much  as  possible,  to  such  rules  and  precedents  as  (being 
peculiar  to  the  Last  Resort)  are  not  prominently  discussed 
by  writers  on  the  practice  of  the  Common  Law  courts. 

Parliamentary  Divorce,  next  treated  of,  is  a  subject 
hitherto  only  glanced  at  by  legal  writers.  The  sum- 
mary of  practice,  and  the  illustrative  cases  under  this 
head,  are  derived  from  materials,  ample  indeed  and 
voluminous,  but  not  always  distinct  or  satisfactory. 
The  Journals  of  the  House  of  Commons  contain  only 
formal  entries  relative  to  divorce  bills ;  while  those  of 
the  Upper  House,  although  more  copious,  are  kept  in  a 
way  which  makes  it  often  difficult,  and  sometimes  im- 


(■)  In  the  case  of  Andrews  v.  Wal- 
ton, 17th  Feb.  1842,  it  was  decided  by 
the  House  of  Lords,  that  a  party  ap- 
pealing mnst  enrol  the  decree  in  the 
court  below,  whether  it  be  a  decree  of 
the  Lord  Chancellor,  the  Master  of  the 
BoUs,  or  the  Vice-Chancellor.  This 
determination  confirms  what  is  stated 
in  the  text,  post.  p.  118. 

(*)  The  writ  of  error  is  well  known 
to  be,  in  civil  causes,  a  writ  of  right 
(see  infra,  p.  361).  An  Appeal,  I 
apprehend,  is   no   less   so.     Yet,   a 


standing  order  of  the  Honse  of  Lords 
requires  a  certificate  to  every  ap- 
peal that  in  the  opinion  of  two  coun- 
sel there  is  reasonable  ground  for  ap- 
pealing (infra,  ^  134).  This  regulation 
is  occasionally  very  embarrassing  to 
counsel.  In  some  instances  (very  rare 
ones)  they  refuse  to  certify,  and  thus 
in  effect  cut  off  a  constitutional  re- 
medy. The  important  question  is  this 
— whether  the  dissatisfaction  of  the 
party  is  not  of  itself  a  reasonable 
ground  to  certify  f 
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possible,  to  ascertain  the  precise  principles  upon  which 
particular  cases  have  been  decided  (c). 

In  dealing  generally  with  the  practice  of  the  House  of 
Lords,  I  am  afiraid  I  may  incur  censure  for  advancing 
propositions  without  always  citing  my  authority.  Too 
many  things,  perhaps,  are  stated  **  without  book.**  But 
the  reader  who  assumes  that  what  is  not  proved  must 
necessarily  be  wrong,  or  even  doubtful,  should  remember 
that  the  usages  of  Parliament  are  in  a  great  degree 
traditional ;  and  that  many  positions  may  be  safe  and 
well-grounded,  because  derived  from  living  depositaries 
of  knowledge,  though  insusceptible  or  difficult  of  proot 
because  nowhere  recorded. 

And  here  it  is  my  duty  to  acknowledge,  as  I  do  with 
a  sense  of  the  deepest  obligation,  the  lights  and  advan- 
tages afforded  to  me  by  the  distinguished  person  to  whom 
this  work  (so  little  worthy  of  such  an  honour)  is  inscribed. 

My  thankful  acknowledgments  are  also  due  to  the 
Earl  of  Devon,  who  had  the  goodness  to  settle  those 
chapters  which  relate  to  the  "  Present  Constitution,"  and 
to  the  "  Assistants"  of  the  House  of  Lords. 

I  feel  myself,  moreover,  at  liberty  to  mention  that  the 
portion  of  the  following  treatise  which  relates  to  Scotch 
Appeals  comes  before  the  public  under  the  high  sanction 
of  the  Lord  Justice  Clerk  of  Scotland.  The  sheets,  as 
they  went  through  the  press,  were  severally  submitted 
to  his  Lordship,  by  whom  numberless  corrections  and 
improvements  were  suggested :  the  dictates  of  his  great 
learning  and  profound  experience. 

(^)  Take,  for  example,  the  recent  case  mentary  debates,  law  reports,  and  con- 

of  Mr.  Turton,  which  was  much  con-  temporary  newspapers.   I  have  assign- 

sidered  in  Parliament.    The  records  of  ed  to  the  case  its  true  principle,  on  the 

both  houses  will  be  searched  in  vain  authority  of  a  member  of  the  upper 

to  discover  the  ground  on  which  the  House  who  took  a  prominent  part  in 

measure  passed ;  and  not  less  barren  of  the  discussion, 
intelligence  on  this  point  are  Parlia- 
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To  Mr.  Patrick  Adam,  of  Edinburgh,  S.S.C.,  I  am 
indebted  for  much  useflil  information,  and  for  a  collection 
of  forms  upon  Scotch  writs  of  error  and  appeals,  of 
which  I  have  not  omitted  to  avail  myself. 

There  are  many  personal  and  professional  friends  for 
whose  kind  assistance  and  advice  I  should  wish  to 
appear,  as  I  feel,  sincerely  grateful  But  I  cannot  pass 
over  without  express  recognition  the  important  co- 
operation of  Mr.  Reeve,  of  the  Privy  Council  Office; 
who,  by  revising  what  relates  to  the  practice  of  the 
Judicial  Committee,  has  conferred  on  that  branch  of  the 
subject  the  stamp  of  official  authority. 

in  truth,  it  was  not  until  the  greater  part  of  what 
is  now  submitted  to  the  public  had  passed  through 
the  hands  of  the  printer,  that  I  resolved  to  include 
in  this  work  the  appellate  jurisdiction  of  the  Privy 
GoundL 

By  the  kindness  of  Lord  Brougham,  materials  were  at 
that  stage  supplied  to  me,  from  which,  with  the  aid 
of  Mr.  Reeve,  I  have  put  together  an  outline  of  the 
course  of  practice  established  for  the  conduct  of  appeals 
before  the  Judicial  Committee ;  whose  procedure,  although 
substantially  similar  to  that  of  the  House  of  Lords,  is 
yet  sufficiently  distinguished  and  peculiar  to  preclude 
the  possibility  of  conducting  any  cause  in  the  one  Court 
by  mere  reference  to  the  rules  of  the  other.  This  simi- 
larity and  this  variance  are  reasons  for  uniting  in  the 
same  treatise  the  practice  of  both  tribunals. 

Another  consideration  may  be  stated.  The  Privy  Coun- 
cil was  formerly  ancillary  to  the  House  of  Lords,  which,  as 
the  sole  court  of  last  resort  in  matters  of  civil  contest 
between  private  parties,  exercised  at  home  and  abroad  a 
jurisdiction  co-tehninous  with  the  dominions  of  the  Crown. 


Till 
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This  was  demonstrated  by  Lord  Campbell,  in  the  late 
debate  which  took  place  on  the  subject  in  the  House  of 

Lords(^). 

But  it  must  be  acknowledged,  that  while  the  biU  of  the 
noble  and  learned  Lord  undoubtedly  would  have  had  the 
effect  of  restoring  to  the  House  its  foreign  jurisdiction, 
it,  nevertheless,  did  not  provide  for  the  revival  of  the 
auxiliary  services  of  the  Privy  CJouncil. 

It  is  evident,  however,  that  Lord  Campbell's  object  was 
to  abolish,  not  the  ancillary  functions,  but  the  separate 
and  independent  jurisdiction  of  the  Privy  Council.  This  is 
manifest  from  his  whole  argument  («).  An  express  clause 
authorising  the  issue  of  summons  to  the  Queen's  Privy 
Councillors  might  perhaps  have  justified  an  impression 
that  such  right  of  summons,  though  formerly  exercised, 
was  no  longer  enjoyed  by  the  House.  Whereas  that 
right,  independently  of  any  new  enactment,  is  as  unques- 
tionable now  as  it  was  in  the  reign  of  Richard  IL(^) 

The  truth  is,  the  views  of  the  noble  and  learned 
Lords  who  took  a  prominent  part  in  this  discussion  are 
not  so  widely  opposed  as  at  first  sight  they  may  appear 
to  be. 

Lord  CampbeU  is  for  making  the  Privy  Council  assist 
the  House  of  Lords.  So  is  Lord  Brougham («).  The  Lord 
Chancellor  agrees  that  such  was  the  ancient  usage ;  but 


(^)  nth  April,  1842. 

(«)  The  noble  and  learned  Lord, 
though  unable  to  cite  any  instance  of 
actual  collision  between  the  House  of 
Lords  and  Privy  Council,  illustrated 
the  evils  of  such  a  possible  contingency 
by  a  significant  allusion  to  the  recent 
contest  between  the  Court  of  Queen's 
Bench  and  the  House  of  Commons,  and 
to  the  struggle  still  kept  up  in  Scotland 
between  the  Civil  and  Ecclesiastical 
authorities.     Not  less  germane  to  the 


matter  would  have  been  a  reference  to 
the  unseemly  and  protracted  alterca- 
tion which  took  place,  upwards  of  a 
century  ago,  between  the  English  and 
Irish  House  of  Lords ;— of  which  some 
account  will  be  found  in  the  Appendix 
No.  5.  See  also  Sir  John  Fagg's  case^ 
tn/ro,  p.  81 ;  and  Index  to  Cases,  Sher- 
ley  V,  Fagg. 

(t)  See  post  pp.  671, 677. 

(f)  See  Appendix,  No*  12.  .mm 
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resists  the  abrogation  of  a  court,  which,  since  the  date  of 
its  establishment  has  satisfied  the  suitors  and  the  public. 

The  Lord  Chancellor  in  the  debate  observed,  that  the 
Judicial  Conunittee  of  the  Privy  Council  was  "  admirably 
adapted  for  the  business  it  had  to  perform.  There  were 
various  kinds  of  law  agitated,  discussed,  considered,  and 
decided  before  that  tribunal.  Questions  of  civil  and 
ecdesiastical  law  came  before  it.  There  were  Judges 
who  had  been  brought  up  in  practising  and  administer- 
ing the  civil  and  ecclesiastical  law ;  and  when  questions 
of  that  kind  arose,  their  attendance  was  required,  and 
they  formed  part  of  the  court  for  deciding  those  ques- 
tions. Then  there  were  questions  of  what  in  England 
was  called  equity.  There  were  Judges  from  the  Equity 
Ciourts  members  of  that  tribunal ;  and  when  questions  of 
that  kind  were  discussed,  their  attendance  was  required, 
and  they  formed  part  of  the  court.  Again,  questions  of 
conunon  law  were  considered  and  decided.  There  were 
members  of  that  court  who  were  Judges  of  conmion  law ; 
and  they  attended  on  those  occasions,  to  assist  in  decision. 
Nay,  more;  there  were  questions  of  Hindoo  and  Mahomedan 
law  discussed  before  that  tribunal ;  the  result  of  which 
was  of  the  utmost  importance  to  the  parties.  The 
court  had  then  the  assistance  of  persons  who,  having 
practised  as  Judges  in  India,  were  familiar  with  such 
questions." 

A  court  thus  appropriately  constructed,  who  would 
take  away?  But  that  it  has  defects,  is  as  certain  as 
that  they  admit  of  amendment. 

In  the  first  place,  it  is  clear  that  some  member  of  the 
legal  profession  ought  to  preside  in  it.  (**)    To  this  pro- 

(^)  The  Privy  Cooncil  is  presided  Majesty  at  the  board,  bnt  is  not  neces- 

over  by  the  Qaeen,  who  occupies  the  sarily  a  lawyer,  and  does  not  possess 

chair.    The  ancient  officer  called  the  the  authority  usually  exercised  by  the 

President  of  the  Council,  sits  next  her  president  of  a  court  of  justice. 
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position,  originating  with  Lord  Cottenham,  all  parties 
assent. 

An  attempt  should  also  be  made  to  insure  greater 
regularity  and  uniformity  in  the  sittings  of  the  court.  It 
is  observed  by  the  late  Mr.  Miller,  who  practised  before 
it,  that  ''  as  almost  all  the  members  who  attend  have 
other  duties  to,  perform,  the  days  of  attendance  whidh 
would  be  convenient  to  some  of  them  almost  invariably 
prove  inconvenient  to  others.  This  creates  unceasing 
consultations  and  proposals  for  mutual  accommodation, 
the  greatest  consequent  uncertainly  with  respect  to  the 
duration  and  days  of  the  sittings,  perpetual  applications 
from  parties  for  advancing  causes,  and  negotiations 
between  them  and  the  court  about  the  order  in  which 
causes  should  be  heard  (')." 

The  same  learned  writer  remarks  that  "  the  very  forms 
of  the  Privy  Council  are  inconvenient,  and  occasionally 
become  oppressive.  Petitions  of  appeal,  though  received 
at  the  Council  OflBlce,  are  addressed  ostensibly  to  the 
King,  and  afterwards  referred  by  him  to  the  Council.  The 
decree  is  also  pronounced  in  the  usual  way  by  the  court, 
but  the  record  is  thrown  into  the  form  of  a  report  to  the 
King,  which  the  King  confirms.  It  is  surely  time  that  a 
stop  should  be  put  to  the  nominal  interposition  of  the 
King  in  matters  of  judicature.  Why  all  this  circuitous- 
ness  ?  The  King's  Judges,  so  far  as  the  administration  of 
justice  is  concerned,  ought  in  all  cases  to  be  considered 
as  the  King  himself  Nor  let  it  be  supposed  that  this 
formality  is  harmless.  If  the  Court  be  absent  from  Lon- 
don, a  reference  to  the  Sovereign  may  cause  one  or  two 
days  to  be  lost,  which  in  communications  with  the  colo- 
nies is  sometimes  of  the  utmost  moment.  It  is  also  more 
or  less  costly ;  and  if  a  formal  proceeding  cause  delay  and 

Q)  Miller  on  the  Law  and  its  Administration, p.  111. 
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eipeiu»  to  the  suitor,  while  it  tends  to  diminish  the 
authority  of  the  Jadge,  most  persons  will  think  that 
sufficient  cause  has  been  assigned  for  its  alteration." 

In  the  Appendix  {^)  will  be  found  a  Bill  presented  by 
Lord  Brougham,  when  Chancellor,  to  amend  the  appellate 
jurisdiction  of  the  House  of  Lords,  by  rendering  the 
Judicial  Ck)mmittee  of  the  Privy  Council  ancillary  to  it. 

In  this  part  of  his  Lordship's  scheme  there  is  so  little  of 
innovation,  that  some  doubt  may  be  entertained  whether 
it  might  not  be  effected  without  legislative  interposition. 

Be  this  however  as  it  may,  the  Bill  suggests  a 
method  whereby  a  sole  court  of  ultimate  appeal  may 
be  established  to  sit  throughout  the  legal  year^  witiii- 
out  any  infringement  of  the  privileges  or  any  change  in 
the  constitution  of  the  House  of  Lords.  By  enacting  that 
all  appeals  which  now  lie  to  the  Queen  in  Council  shall 
lie  in  future  to  the  House  of  Lords,  and  by  a  reference  of 
these  to  the  Judicial  Committee,  an  ancient  custom  will 
be  restored,  and  a  modem  anomaly  discontinued. 

Were  this  plan  adopted,  the  great  consequent  increase 
of  business  before  the  Judicial  Committee  would  render 
an  increase  of  force  in  that  tribunal  a  matter  of  necessity. 

By  the  thirteenth  section  of  Lord  Brougham's  Bill  it  is 
proposed  to  devolve  the  investigation  of  bills  of  divorce 
on  the  Judicial  Committee.  But  the  remedy  is  confined 
to  parties  who  shall  have  previously  obtained  an  eccle- 
nastical  sentence  and  a  judgment  at  law. 

With  great  deference  to  so  high  an  authority,  I  trust 
I  shall  not  be  deemed  presumptuous  in  suggesting  that 
these  preliminaries  might  very  safely  be  dispensed  with; 
and  that  it  would  be  a  real  improvement  to  invest  the 
Judicial  Committee  with  complete  jurisdiction  to  report 

(^)  No.  12. 
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for  divorce  a  vinculo,  on  its  own  responsibility,  without 
requiring  any  antecedent  judicial  proceedings. 

The  Judicial  Committee  is  armed  with  a  very  eflBcient 
machinery  for  the  investigation  of  evidence.  And  con- 
sidering the  composition  of  the  court  (made  up  as  it  is  of 
the  highest  authorities  in  all  departments  of  the  law),  it 
is  not,  perhaps,  too  much  to  say,  that  it  is  better  fitted 
than  the  House  of  Lords  itself  for  the  satisfactorily  con- 
ducting of  such  inquiries. 

The  entire  transfer  of  Parliamentary  Divorce  to  the 
Privy  Council,  in  aid  of  the  House  of  Lords,  would  diminish 
the  expense  of  that  remedy,  and  increase  the  business  of 
the  court,  so  as,  with  appeals,  to  furnish  it  with  more 
than  ample  occupation  throughout  the  legal  year. 

In  some  of  theUnited  States,  divorce  a  viriculo  is  granted 
by  courts  of  equity  on  bill  and  answer.  The  Privy 
Council  in  former  times  administered  relief  in  that  form, 
and  might  do  so  again  upon  suits  of  divorce.  For,  dis- 
pensing with  the  action  at  law,  and  with  the  suit  in  the 
spiritual  court,  some  record  of  the  pleadings  on  both 
sides  would  be  necessary ;  and,  when  occasion  arose,  an 
issue  might  be  directed  by  the  Judicial  Connnittee,  whose 
powers  in  that  behalf,  under  the  act,  are  the  same,  or 
larger  than  those  of  the  Court  of  Chancery. 

In  arranging  this  Treatise,  it  would  perhaps  have  been 
better  had  the  appellate  jurisdiction  of  the  Judicial  Com- 
mittee immediately  succeeded  the  appellate  jurisdiction 
of  the  House  of  Lords.  But  this,  under  the  circum- 
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INTRODUCTION. 


CHAPTER  THE  FIRST. 


^ncitnt  <!Bxtxtifit  of  Sfuristriction  ^s  f^t  ilortrs 

in  ipavliammt 


Houte  of  Lords  the  Court  of  Parliament^  1. — Concurrence  of  the  Sove- 
reign  in  its  Judgments^  2. — How  to  he  understood^  ibid. — Supposed  par^ 
tidpation  of  the  Commons^  3.^-^Negathed^  ibid. — Dispensation  0/ Justice 
a  prominent  object  of  ancient  Parliaments^  4. — Magdulphus  v.  King 
of  Scotland^  5. — Gradual  relinquishment  of  original  Jurisdiction^  ibid. 
— Receivers  and  Triers  of  domestic  and  foreign  Petitions^  ibid. —  Who 
fcere  the  Receivers^  6. —  Who  the  Triers^  ibid. — Duties^  8. — Project 
of  reffiving  their  Authority^  10. — Cf  the  Parliamentary  Court  estab- 
lished  by  14  Edward  IIL^  c.  5,  13. — Might  sit  during  Recess^  14. — 
Cf  Committees  of  Judicature^  15. 

TN  its  judicial  character,  the  House  of  Lords  must  be 
regarded  as  constituting,  exclusively,  that  super- 
eminent  tribunal  which  we  distinguish  by  the  title  of 
the  High  Court  of  Parliament  C*) ; — a  court  identified,  by 
representative  succession,  with  the  great  councils  of  the 
reahn  assembled  in  distant  ages  to  advise  the  sovereign, 
to  enact  laws,  and  to  dispense  justice. 
Viewed  in  this  light,  the  jurisdiction  of  the  House  of 

I  (*)  The  word  Parliament,  now  ap-  its  chief  clerk  is  styled,  in  his  commis- 

plied  to  both  houses,  formerly  denoted  sion  from  the  Crown,  the  **  Clerk  of  the 

the  House  of  Lords  alone.    Hence  the  Parliaments."    In  short,  the  House  of 

I        ofBce  of  the  Hoose  of  Lords  is  still  Lords  was  originally  the  entire  Parlia- 

^        called  the  ''Parliament  Office;"  and  ment ;  and,  in  a  judicial  sense,  is  so  still. 
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Lords  mky  be-jgfielfed  to  a  remote  antiquity;  and  is  in 
trtilti*-  coBVal  with  the  rudiments  of  the  English  constitu- 
•Hion/  It  existed  under  the  Saxon  polity  (•'),  and  was 
confirmed  and  fortified  by  the  Norman  C").  For  a  thou- 
sand years  its  power  has  been  acknowledged  as  the  last 
resort  of  litigants,  and  the  highest  court  of  justice  in  the 
kingdom  {% 

The  Sovereign  no  doubt  is  often  represented  as  taking 
part  in  its  proceedings.  But  the  royal  concurrence  must 
not  always  be  understood  in  the  literal  sense,  as  signifying 
that  the  king  actually  sat  with  his  peers  to  hear  discus- 
sions upon  causes.  Occasionally  this  might  have  hap- 
pened; especially  in  the  Saxon  and  Norman  periods. 
Edward  I.  indeed  appears  to  have  irequently  presided  at 
the  judicial  deliberations  of  his  parliaments.  But,  in  the 
majority  of  later  instances,  it  is  clear  that  the  king's  name 
is  but  a  legal  fiction,  kept  up  in  the  formal  orders  and 
minutes  of  the  court ;  but  not  necessarily  importing  that 
the  monarch  was  really  present  at  any  stage  of  the  pro- 
ceedings. Accordingly  it  is  observed  by  Lord  Hale,  in  his 
brief  but  valuable  Treatise  ('),  "  That  as  to  the  king's  con- 
sent, in  matters  of  contentious  jurisdiction,  it  was  fre- 
quently mentioned  in  the  judgments  given  in  the  Lords' 
House,  as  well  anciently  as  in  latter  times ;  and  was  either 
actual  or  virtual :  actual  assent,  de  facto  given,  but  rarely, 
if  at  all,  denied,  when  the  House  gave  their  judgment ; 
and  virtual  assent,  where  the  king  gave  not  his  actual 
assent.    Yet  it  being  supposed  that  the  jurisdiction  was 

(*»)  "  The  supreme  legal  tribunal  of  (*)  Black.  Com.  B.  III.  c.  iv. 

the  Anglo-Saxons  was  the  Wittenage-  (<>)  Of  this  High  Court,  Sir  Edward 

mote,  which,  like  our  present  House  of  Coke  observes :  "  Si  antiquitatem  spee- 

Lords,  was  paramount  to  every  other."  tes,  est  vetustissima ;   si   dignitatem, 

Turner's  Ang.  Sax.  vol.  ii.  527.     One  of  est  honoratissiroa  ;   si  jurisdictionem, 

the  constitutions  of  King  Alfred  ex-  est  capacissima."  4  Inst.  38. 

pressly  required  that  his  nobility  should  (e)  Lords'  Jurisdiction,  p.  86. 
be  instructed  in  the  laws. 
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lodged  in  the  magnum  concilium  or  the  House  of  Peers, 
by  the  law  of  the  land,  and  they  being  convened  by  the 
king's  writ,  it  was  taken  that  the  king's  consent  was 
involved,  though  he  were  not  actually  present.  Voluntas 
regis  in  curia  lucet,  non  in  camera." 

Even  in  our  own  day  the  writ  of  error,  as  of  old,  com- 
mands the  chief  justice  to  bring  up  the  record  before 
"Her  Majesty  in  Parliament."  But  nothing  is  more 
certain  than  that,  for  centuries,  the  sovereign  of  these 
realms  has  had  no  participation  in  the  judgments  pro- 
nounced by  that  paramount  tribunal  (^). 

And  although  the  assent  of  the  House  of  Commons 
in  jtuiicio,  has  been  insisted  upon  by  many  writers,  and 
by  some  of  great  authority,  it  must  be  confessed  that 
the  existence  of  that  body,  in  a  representative  form, 
cannot  be  clearly  traced  back  beyond  the  49  Henry  IH. ; 
a  memorable  era  in  our  history,  when  citizens  and  bur- 
gesses were  first  called  to  parliament  by  Montfort  Earl 
of  Leicester  («).  Delegates  for  purposes  of  fiscal  contri- 
bution, they  can  scarcely  be  regarded  as  a  deliberative 
assembly.  They  are  indeed  the  germ  of  the  modem 
House  of  CJommons ;  but  that  they  did  not  participate 
in  the  judicial  functions  of  Parliament  is  redundantly 
estabUshed  by  the  fact,  that,  on  the  deposition  of 
Richard  11.  they  absolved  themselves  fi-om  all  respon- 


0  There  are  many  judicial  orders 
and  responaee  by  the  Lords,  which  pro- 
ceed in  the  name  of  King  Uenry  VI., 
at  a  time  when  that  monarch  (never 
edebrated  for  precocity)  most  have 
been  an  infant  in  the  cradle.  So  the 
Court  of  Queen's  Bench  is  supposed  to 
be  peculiarly  Coram  Rege.  Yet  when 
King  James  the  First  attempted  to  pre- 
tide  there,  he  was  told  by  his  justices 
tbat  he  coold  not  deliyer  an  opinion. 


The  presence  of  the  sovereign,  there- 
fore, is  a  jnerefigura  verborum* 

(»)  In  assigning  the  battle  of  Eves- 
ham (1206)  as  the  true  era,  and  Simon 
de  Montfort  as  the  genuine  parent,  of 
the  House  of  Commons,  I  rely  chiefly 
on  the  deductions  of  Lord  Redesdale 
(Rep.  on  Dig.  of  a  Peer,  pattim),  al- 
though many  other  authorities  might 
be  cited  to  the  sam?  effect. 
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sibility  in  respect  of  that  proceeding  by  recording  their 
solemn  protestation  C'),  "  That  the  judgments  of  Parlia- 
ment appertained  exclusively  to  the  King  and  the  Lords, 
and  not  to  the  Commons''  To  which  the  Archbishop  of 
Canterbury,  for  the  crown,  made  response — "  That  the 
King  and  the  Lords  have  ever  had,  and  of  right  shall 
enjoy,  the  privilege  of  judgment  in  Parliament  as  the 
Commons  have  confessed;  save  that  in  making  of 
statutes,  in  grants  of  subsidies,  and  in  matters  concern- 
ing the  common  profit  of  the  realm,  the  King  desires 
especially  their  advice  and  consent ;  and  that  such  order 
and  proceeding  be  maintained  and  adhered  to  in  aJl 
time  to  come."  This  remarkable  acknowledgment  has 
been  frequently  referred  to  as  conclusive  and  unanswer- 
able. But  an  additional  authority  is  found  in  the  Year 
Books  (»);  where,  nearly  four  hundred  years  ago,  the 
twelve  judges  assembled  in  the  Exchequer  Chamber,  are 
reported  to  have  holden  "  that  the  right  of  adjudication 
upon  error  in  Parliament  belonged  solely  to  the  Lords^ 
and  not  to  the  Commons'' 

Enough  therefore  of  a  controversy  which  divided  the 
lawyers  of  the  seventeenth  century,  but  which  may  now 
be  consigned  to  antiquarians  0). 

In  the  early  part  of  the  reign  of  Edward  L  foux  Par- 
liaments were  generally  holden  in  every  year :  one  at 
Michaelmas,  another  at  Christmas,  a  third  at  the  feast 
of  St.  Hilary,  and  a  fourth  at  Easter ;  an  arrangement 
resembling  the  terms  of  sitting  observed  by  the  King^s 
Courts  at  Westminster,  and  manifestly  importing  that 
the  dispensation  of  justice  formed  a  prominent,  if  not 


(»»)  Rot.  Pari.  1  HeD.  IV.  n.  79.  Prynne  and  of  Sir  Matthew  Hale,  as 

(I)  1  Hod.  VII.  f.  19,  20.  well  as  to  the  Reports  of  Lord  Redes- 

(J)  Those   who  have  sufficient  cu-  dale  on  the  Peerag^e.    The  subject  is 

riosity  to  follow  up  this  inquiry,  may  glanced  at   again,  infra.    See  Index, 

be  referred  to  the  learned  labours  of  Shirley  v.  Fa^, 
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the  chief,  object  for  which  they  were  assembled.  This 
appears  also  by  a  voluminous  succession  of  legal  cases 
brought  before  the  King  and  his  Barons,  and  adjourned 
from  Parliament  to  Parliament  with  all  the  regularity 
of  an  ordinary  court  of  justice.  As  a  short  specimen 
of  ancient  parliamentary  litigation,  I  may  quote  the 
following  example ;  which  shows  that  the  Lords  at  this 
period  continued  to  exercise  an  original  as  well  as  an 
appellate  jurisdiction : — 

20  Edward  I.— Magdulphus,  Earl  of  Fife,  having  made  his  complaint 
that  King  John  of  Scotland  had  unjustly  taken  from  him  certain  lands  in 
the  county  of  Fife ;  a  writ  of  scire  facias  was  directed  to  the  sheriff  of 
Northumherland,  warning  the  King  of  Scotland  to  appear  before  the  king 
in  parliament  on  a  certain  day.  The  King  of  Scotland  appeared,  and 
made  defence ;  which  defence,  however,  was  not  thought  satisfactory,  and 
judgment  would  have  been  pronounced  against  him ;  but  before  sentence, 
he  desired  respite  till  the  next  parliament  at  Easter,  to  advise  with  his 
counsel  in  Scotland,  and  then  he  would  come,  as  he  said,  <^  etferai  ce  que 
faire  devray."  Upon  this  undertaking,  the  record  states,  that  day  was 
given  to  the  King  of  Scotland  till  the  next  'parliament ;  the  proceedings, 
in  the  mean  time,  to  remain  in  statu  quo  nunc. 

Towards  the  close  of  this  monarch's  reign  Parlia- 
ments were  more  rarely  summoned ;  their  sessions  were 
of  longer  duration ;  and  the  husiness  transacted  assumed 
less  of  a  judicial,  and  more  of  a  political  or  legislative 
character.  Another  important  change,  too,  began  to 
become  apparent :  the  Parliaments  gradually  relinquish- 
ing much  of  their  wonted  authority  as  a  court  of  first 
resort,  but  retaining  nevertheless,  intact  and  inviolate, 
their  peculiar  jurisdiction  as  a  Court  of  Review. 

In  the  Rolls  of  Parliament,  33  Edward  L,  we  find 
the  earliest  appointment  of  "Receivers  and  Triers  of 
Petitions" — functionaries  whose  chief  object  was  to 
relieve  the  House  from  the  pressure  of  judicial  duty; 
"  that  so  the  King  and  the  Lords  might  have  leisure  for 
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the  weightier  business  of  the  state."  These  officers  have 
been  subsequently  continued,  by  successive  renewals 
from  Parliament  to  Parliament,  for  upwards  of  five 
centuries,  without  a  single  interruption ;  though,  as  will 
presently  appear,  with  great  variation  of  authority  {^), 

They  were  divided  into  two  classes;  the  first  of  which 
took  cognizance  of  English,  Scotch,  Irish,  and  Welsh 
petitions;  while  the  second  directed  its  attention  to 
foreign  petitions,  issuing  from  Gascony,  Aquitaine, 
Guernsey,  &c. 

And  first  of  the  Receivers.  These  were  originally 
selected  from  among  the  Masters  in  Chancery;  three 
being  appointed  for  domestic,  and  three  for  foreign,  peti- 
tions, at  the  opening  of  every  Parliament;  when  a  procla- 
mation was  issued  commanding  that  all  petitions  should 
be  delivered  to  the  Receivers  within  six  days — a  limit 
usually  adhered  to,  but  occasionally  enlarged  ex  gratia. 
On  the  appointed  days,  the  Receivers  attended  for  the 
reception  of  petitions,  which  they  submitted  in  due 
course  to  the  consideration  of  the  Triers,  to  whom  the 
Receivers  appear  to  have  been,  at  all  times,  ancillary 
and  subservient. 

The  Triers,  who  were  nominated  along  with  the 
Receivers  ( *),  were  originally  composed  of  bishops,  abbots, 
priors,  peers,  and  judges.  They  were  occasionally  known 
as  the  anditores  qwerelarwm^  and  sometimes  as  the  fer- 
mineurs  de  petidons;  titles  clearly  indicative  of  their 


(})  The  receivers  and  triers  are  evi- 
dently referred  to  in  the  following 
ordinance  of  Edward  II.  (Rolls  of 
Parliament,  3  Ed.  II.  fol.  13):— 
''The  king  wills  that  in  his  parlia- 
ment for  the  future,  certain  persons 
shall  be  assigned  to  receive  petitions; 
and  that  they  shall  be  determined  (de- 
livres)  by  his  conncil  (the  triers),  as 


was  accustomed  in  the  time  of  his 
father." 

(')  At  the  opening  of  Parliament, 
immediately  after  the  Lord  Chancellor 
or  Lord  Keeper  had  directed  the  Com- 
mons to  choose  their  Speaker,  the 
Clerk,  standing  up  in  his  place,  read 
aloud,  in  French,  the  names  of  the  Re- 
ceivers and  Triers. 
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judicial  authority.     The  following  is  a  table  of  Triers 
appointed  at  diflTerent  periods  of  the  reign  of  Edward  III. 

Anno  18. — H  Bishops,  1  Abbot^    1  Prior,  2  Earls,  2  Barons,  4  Judges. 

21.-3  Bishops,  2  Abbots^  1  Prior,  2  Earls,  4  Barons,  4  Judges. 

25. — 3  Bishops,  2  Abbots,                3  Earls,  1  Baron,   5  Judges. 

28. — 3  Bishops,  1  Abbot,                  3  Earls,  1  Baron,   6  Judges. 

36. — 6  Bishops,  2  Abbots,                3  Earls,  1  Baron,   3  Judges. 

38. — 4  Bishops,  4  Abbots,  1  Duke,  4  Earls,  1  Baron,   6  Judges. 

45. — 6  Bishops,  3  Abbots,                5  Earls,  1  Baron,   7  Judges. 


In  the  Parliament  Rolls,  1  Richard  IL,  there  is  the 
following  assignment  of  Triers  for  domestic  petitions : — 

Trieurs  de  PeHdons  iEngleterrs^  Irelande^  Gales,  et  Etcoce. 


Le  Comte  de  Staff*. 

Le  Comte  d'  Angos, 

Le  Comte  de  Northumb*". 

Le  S^.  de  Latimer, 

Le  S'.  de  Nevill, 

Le  S^  de  Cobham, 

Le  S*".  de  Fitzwauter, 

Monsieur  Roger  Beauchamp, 

Mons'.  Johan  Knyvet, 

Mons^  Johan  Cavendish, 

Monsieur  Robert  Bealknapp, 

Monsieur  William  Skipwith, 

Mons^  William  de  Wychingham, 

Mons*'  Rouf  de  Ferrers, 

Mons'.  Hugh  de  Segrave. 

Tonz  ensemble  ove  six  de  Prelats  et  Seigneurs  avant  dits  au  meins  et 
appellez  a  eux  le  Chancellier,  Tresorier,  Scheneschalle,  et  Chamberlayne 
quant  ils  busoignera ;  et  auzint  les  Serjeantz  de  Roi  quant  ils  busoignera ; 
et  tenderontleur  place  en  la  Chambre  de  Chamberlein  pres  de  la  Chambre 
dePeinte* 

From  this  last  clause  it  appears  that  six  members  of 
the  House  were  competent  to  constitute  the  Court ; 
occasionally,  however,  five  formed  a  quorum.  The  sittings 
of  the  Triers  of  domestic  petitions  were  held  in  the 


Le  Roi  de  Castillo  et  de  Leon, 

Due  de  Lancastre(™), 
L'  ErceTesque  de  Canterbirr', 
L'  Ercevesque  de  Londres, 
L'  Ercevesque  de  Wincesf. 
L*  ErceTesque  d'Ely, 
L'  Ercevesque  de  Bath, 
L'  Ercevesque  de  Cardoil, 
It  Ercevesque  de  Roucestre, 
L'  Ercevesque  Salisbirr. 
L'  Abbe  de  Westm^ 
L'Abbe  de  Bury, 
Le  Comte  de  la  Marche, 
Le  Comte  d'  ArrondeU, 
Le  Comte  de  Warw*". 


(")  Joliu  of  Gaimt. 


8  INTRODUCTION — ANCIENT  EXERCISE  OF 

Painted  Chamber.  The  Triers  of  foreign  petitions,  who 
were  similarly  appointed,  sat  in  the  Chamber  Markolph. 
The  presence  of  the  judges,  or  of  the  king's  Serjeants, 
was  not  essential;  though  their  assistance,  as  well  as 
that  of  the  chancellor,  treasurer,  steward,  and  chamber- 
lain, was,  most  probably,  required  in  all  matters  of  diffi- 
culty or  importance.  Eventually,  a  much  larger  portion 
of  nobles  appear  among  the  Triers;  the  prelates  and 
judges  gradually  decreasing  in  number,  and  being,  at  last 
(in  modem  times)  omitted  altogether. 

The  limit  of  the  Triers'  occupation  and  authority 
cannot  now  be  distinctly  ascertained ;  and  was,  perhaps, 
never  very  rigidly  defined.  Lord  Hale  is  of  opinion,  that 
"the  businesses  that  came  before  them  were,  for  the 
most  part,  in  relation  to  suits  at  law  and  injuries ;  the 
persons  anciently  nominated  auditores  qucerelarum,  being 
for  the  most  part,  such  as  were  of  the  council,  judges, 
and  men  of  ability  for  that  employment.*'  We  are 
informed,  by  the  same  great  authority,  that  they  were 
sometimes  assigned  "pur  oyer  les . petitions ; "  some- 
times "  pur  respondre  al  petitions ; "  and  sometimes 
"  pur  oyer  et  tryer  les  petitions ; "  distinctions,  perhaps, 
rather  verbal  than  material,  but  regarded  by  his  lord- 
ship as  sufficiently  important  to  deserve  discrimination. 

It  is  supposed,  with  every  appearance  of  probability, 
that  the  ancient  jurisdiction  vested  in  the  concilium 
regis  ordinarnum  was  transfeired  to  the  Triers.  If  this 
opinion  be  well  founded,  their  authority  to  determine 
writs  of  error  and  proceedings  in  the  nature  of  appeals 
is  unquestionable ;  for  "  these  matters,  in  ancient  times," 
says  Lord  Hale,  "  were,  for  the  most  part,  if  not  alto- 
gether, transacted  by  the  concilium  regis  ordinarium^ 
and  did  but  rarely  come  into  the  House  of  Lords,  unless 
it  were  in  cases  of  great  moment,  concernment,  and 
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example  (").''  We  possess  no  record  of  the  adjudications 
of  the  Triers  as  a  court  of  review ;  probably,  because 
their  proceedings  in  that  capacity  were  not  entered  on 
the  Rolls  of  Parliament;  their  orders  being  merely 
evidenced  by'^indorsements  on  the  petitions  presented  to 
them,  or  by  entries  on  the  Rolls  of  the  Court  below ; 
which  were*  not  retained  by  the  Triers,  but  were  con- 
signed to  the  chancellor  for  execution.  Thus  at  a  Par- 
liament holden,  6  Edward  III.,  on  the  appointment  of 
Triers,  it  was  ordered,  "  that  the  petitions  which  should 
be  tried  and  terminated  by  the  said  prelates,  barons,  and 
justices,  should  be  remanded  into  the  Chancery,  under 
the  seals  of  the  Triers,  or  of  two  of  them ;  and  the 
others  undisposed  of,  should  continue  under  the  charge 
of  the  clerks  till  the  morrow,  and  so  from  day  to  day." 

The  Triers  were  empowered  to  dispose  of  all  petitions 
brought  forward  by  the  Receivers.  Their  decisions  did 
not  require  the  confirmation  of  the  House ;  though  they 
were  liable  to  be  reviewed  and  overturned  by  it.  When 
any  case  arose  "  of  great  moment,  concernment,  and 
example,"  the  Triers  abstained  from  decision ; — leaving  it 
to  be  determined  by  the  superior  and  paramount  autho- 
rity of  the  Parliament. 

Such  cases  as  were  found  to  be  remediable  in  the 
ordinary  courts  of  justice,  were  dismissed  by  the  Triers  ('). 

The  Triers,  in  short,  absorbed  so  large  a  share  of 
judicial  business,  that  writs  of  error  and  proceedings  of 
that  nature  were,  comparatively,  of  but  rare  occurrence 
in  the  House ;  and  neither  the  number  nor  the  import- 
ance  of  the  cases  determined  in  those  ages,  can  be 
estimated  from  the  imperfect  and  unconnected  minutes 
contained  in  the  Rolls  of  Parliament,  and  m  the  earlier 


(-)  Lords'  Jurie^  166.  C)  Lords'  Juris.,  106. 
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portion  of  their  Lordships'  Journals.  These  circumstances 
may,  in  some  degree,  account  for  what  Mr.  Hargrave  calls 
the  ^^ paucity  ofca8es{p)^''  between  the  reign  of  Henry  IV. 
and  the  beginning  of  that  of  James  I.  Regular  evi- 
dence of  judicial  proceedings  has  not  been  recorded ;  or, 
if  recorded,  has  not  been  preserved ;  but  we  must  not 
thence  conclude  with  Mr.  Hargrave,  that  the  jurisdiction 
slumbered  for  two  centuries.  Enough  remains  to  show 
that  it  existed  in  full  force,  and  in  active  operation, 
although  chiefly  exercised  by  delegation. 

At  what  precise  period  the  "Receivers  and  Triers" 
began  to  decline  in  authority,  I  have  not  ascertained. 
Their  history  is  now  little  known ;  but  even  so  far  back 
as  the^reign  of  James  I.,  it  seems  clear  that  their  appoint- 
ment had  become  an  empty  ceremony.     Shortly  after  the 
Restoration,  some  project  was  entertained  of  reviving 
their  authority.    On  the  29th  of  February,  1667,  it  was 
"  ordered,  that  the  Lords'  Committee  for  Privileges  should 
consider  and  report  to  the  House,  what  the  ancient  course 
of  Parliament  had  been  concerning  Receivers  and  Triers 
of  petitions ;  and  also  what  rules  their  lordships  should 
judge  meet  to  offer,  as  fit  for  the  House  or  committees  to 
proceed  by,  in  cases  of  appeals  to  this  House,  from  the 
Courts  in  Westminster  Hall."    On  the  15th  Feb.,  1673, 
it  was  "  ordered,  that  it  be  referred  to  the  Committee  of 
Privileges  to  consider  of  the  ancient  constitution  of  Re- 
ceivers and  Triers  of  petitions,  and  report  what  they  find 
concerning  the  same  to  the  House."    No  report,  however, 
on  either  reference,  appears  in  the  Journals.    The  Re- 
ceivers and  Triers  continued  ineflBicient  as  before.    But 
such  is  the  force  of  usage,  that  they  have  survived,  for 
upwards  of  two  centuries,  the  cessation  of  their  powers 
and  employment ;  their  appointment  having  been  inva- 

(')  Harg.  Pref.  to  Hale^s  Lords'  Juris.  5  and  6. 
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riably  renewed  in  Norman  French,  with  all  the  old  for- 
malities, at  the  opening  of  every  succeeding  Parliament, 
down  to  the  present  day. 

The  preceding  account,  imperfect  as  it  is,  may,  per- 
haps, be  deemed  unnecessarily  minute  in  its  details.  The 
"Receivers  and  Triers,*' however,  could  not  well  have 
been  passed  over,  in  an  attempt  to  delineate  the  ancient 
exerdse  of  parliamentary  jurisdiction.  Some  notice,  also, 
was  due  to  a  judicial  establishment  originating  with  our 
EngUsh  Justinian ;  an  establishment,  moreover,  well  con- 
trived at  that  remote  period  for  the  dispensation  of  justice 
in  the  last  resort ;  the  Court  of  Triers  having  at  all  times 
included  persons  the  most  distinguished  for  their  rank  or 
abilities — ^nobles  of  the  first  authority,  and  prelates  of  the 
greatest  learning ;  aided  by  a  selection  of  the  judges,  and 
by  all  the  king's  Serjeants. 

On  the  20th  Nov.,  1837,  the  following  appointments 
according  to  ancient  usage,  appear  in  the  Journals  of  the 
House  of  Lords : — 

Le$  Reeeivours  des  PetUiona  de  la  Grande  Brdagne  et  ctlrelande, 

Messire  Nicholas  Coningham  Tyndal,  Chevalier  et  Chief  Justicer  de  Banc 

Commune, 
Measire  James  Allan  Park,  Chevalier  et  Justicer, 
Messire  Wm.  Geo.  Adam,  Ecuyer. 

Et  cenx  qui  veulent  delivre  leur  Petitions  les  haillent  dedans  six  jours 
procheinment  ensuivant. 

Les  Reeeivours  des  Petitions  de  Gascoigne  et  des  autres  Terres  et  Pays 

de  par  la  Her  et  des  Isles. 

Le  Baron  Abinger,  Chief  Baron  de  TEzchequer  de  la  Rejme ; 

Hessire  James  Parke,  Chevalier ; 

Measire  John  Edmund  Dodeswell,  Ecuyer. 

Et  ceux  qui  veulent  delivre  leur  Petitions  les  baiUent  dedans  six  jours 
procheinment  ensuivant. 
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Lei  Triours  des  Petitions  de  la  Grand  Bretagne  et  d^Irelande. 


Le  Dae  de  Norfolk, 

Le  Due  de  Somerset, 

Le  Due  de  Cleveland, 

Le  Marquis  de  Thommond, 

Le  Marquis  de  Cholmondeley, 

Le  Marquis  d'Ailsa, 

Le  Comte  de  Shrewsbury, 

Le  Comte  de  Derby, 

Le  Comte  de  Tankerville, 

Le  Comte  de  Mulgraye, 

Le  Comte  de  Camperdown, 

Le  Comte  de  Durham, 

Le  Yiscount  Leinster, 


Le  Viscount  Lake, 
Le  Baron  Munster, 
Le  Baron  Dacre, 
Le  Baron  Dormer, 
Le  Baron  Sherborne, 
Le  Baron  Melbourne, 
Le  Baron.  Seaford, 
Le  Baron  Fingal, 
Le  Baron  Dunmore, 
Le  Baron  Howden, 
Le  Baron  Hunsden, 
Le  Baron  Langdale, 
Le  Baron  Bateman. 


Touts  eux  ensemble  ou  quatro  des  Seigneurs  avant  ditz  appellant  auxenz 
les  Sergeants  de  la  Reine  quant  sera  besoigne  tiendront  leur  Place  en  la 
Cbambre  de  Tresorier. 


Lei  Triours  des  Petitions  de  Gascoigne,  el  des  autres  Terres  et  Pays  de 

par  la  Mer  et  des  Isles. 


Le  Due  de  Brandon, 

Le  Baron  Glenelg, 

Le  Due  de  Sutherland, 

Le  Baron  Stourton, 

Le  Marquis  d' Anglesey, 

Le  Baron  Holland, 

Le  Marquis  de  Westminster, 

Le  Baron  Sufiiold, 

Le  Count  de  Carlysle, 

Le  Baron  Dundas, 

Le  Count  de  Stanhope, 

Le  Baron  Somerhill, 

Le  Count  de  Radnor, 

Le  Baron  Clements^ 

Le  Count  Spencer, 

Le  Baron  Seagrave, 

Le  Count  de  Minto, 

Le  Baron  Cloncurry, 

Le  Count  de  Yarborough, 

Le  Baron  Godolpbin, 

Le  Count  de  Leicester, 

Le  Baron  Portman, 

Le  Viscount  Hood, 

Le  Baron  Loyat. 

Touts  ceux  ensemble  on  quatre  des  Seigneurs  ayant  ditz  appellant  aux 
eux  les  Serjeants  de  la  Reigne  quant  sera  besoigne  tiendront  leur  place  en 
la  Cbambre  du  Chambellan  (^). 


(<i)  It  is  long  since  the  prelates  were 
first  omitted  in  the  list  of  Triers  ;  long 
since  the  King's  judges  ceased  to  be 
Triers  and  became  Receivers ;  long  since 
the  Triers  were  first  restricted  to  the 
assistance  of  the  King's  Serjeants  ;  and, 


I  believe,  still  longer  since  four  Triers 
were  made  a  quorum.  The  reasons 
which  dictated  those  changes  it  is  dif- 
ficult to  conjecture.  The  ancient  rule 
was,  that  all  who  had  writs  of  sum- 
mons, as  members,  or  writs  of  attend- 
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The  Court  of  Triers  is  not  to  be  confounded  with 
the  tribunal  erected  by  the  14  Edward  3,  c.  5,  "  for  the 
prevention  of  Belays  of  Justice;''  to  which  Lord  Coke 
has  devoted  a  chapter  of  his  Institute  ('). 

Respecting  this  Court  for  the  prevention  of  Delays 
of  Justice,  the  House  of  Lords,  in  1689,  appointed  an 
inquiry  by  the  Committee  of  Privileges ;  who,  on  the  1st 
of  May  of  that  year,  reported  as  follows : — 

Finding  that  the  statute  of  the  14th  Edward  III.,  cap.  5,  entituled 
"Delays  of  Judgments  in  other  Courts  shall  be  redressed  in  Parliament," 
was  still  in  force ;  by  which  statute  it  is  enacted,  "  That  at  every  Parlia- 
ment shall  be  chosen  a  Prelate,  two  Earls,  and  two  Barons,  who  shall 
have  Commission  from  the  King  to  hear  by  Petition  all  Complaints  of 
Delays  or  Grievances  done  to  them  in  the  Chancery,  King's  Bench, 
Common-Pleas,  and  Exchequer ; "  upon  which  their  Lordships  having  ad- 
vised with  Mr.  Pettyt,  he  delivered  in  a  Report  in  writing,  which  their 
Lordships  ofi^ed  to  the  House  to  be  read,  and  which  was  read  as  follows, 
?it — 

^^  As  concerning  the  statute  of  the  14th  Edward  III.,  whereby  it  is 
ordained  that  delays  of  judgments  in  other  Courts  shall  be  rectified  in  Par- 
liament. The  statute  recites  that  divers  mischiefs  had  happened ;  for  that 
in  the  Chancery,  Eling's  Bench,  Common  Pleas,  and  Exchequer,  &o. 
Judgments  had  been  delayed  sometimes  for  difficulty,  and  sometimes  for 
Tarious  opinions  of  the  Judges,  and  sometimes  for  other  causes ;  for  which 
nason  it  was  enacted,  that  at  every  Parliament  there  should  be  chosen  a 
Prelate,  two  Earls,  and  two  Barons,  who  were  to  be  commissioned  to  hear 
by  Petition  such  complaints  of  such  delays  and  grievances,  and  to  cause 
to  come  before  them  the  Judges,  and  the  tenor  of  the  Records,  and  Pro- 
cesses of  Judgments  so  delayed ;  and  by  advice  of  the  Chancellor  and  the 
Tieasarer  and  the  Justices  of  both  Benches,  and  as  many  of  the  King's 
Counsel  as  they  should  think  fit,  to  direct  what  Judgments  the  Court 
should  give. 

'^^nd  in  case  it  should  seem  to  them  that  the  difficulties  be  so  great 
that  they  may  not  well  be  decided  without  assent  of  the  Parliament,  that 

a&ce,  as  assistants  of  the  House,  were  of  in  modem  times.    As  the  appoint- 

digiMe  to  the  office  of  Trier,  b¥t  wrt  ment  of  these  fanctionaries  is  hat  a 

Ml /i(i62e  to  ht  made  JReeeiten  (Eisynge,  form,  why  should  not  the  form  be  ac- 

270).    This  rule,  however,  as  regards  curately  adhered  to ! 

tlie  judges  (even  those  ndsed  to  the  (')  4  Inst.  66. 
peerage),  has  been  apparently  lost  sight 
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the  said  Tenor  or  Tenors  shonld  be  brought  hj  the  said  Prelate,  Earls,  and 
Barons  into  the  next  Parliament ;  and  there  a  final  accord  should  be  taken 
what  judgment  ought  to  be  given  in  the  case. 

"  I  cannot  tell  how  well  the  statute  was  executed  in  every  Parliament 
in  the  long  reign  of  Edward  III.  But  no  doubt  many  examples  may  be 
found  in  the  execution  thereof  among  the  Records  in  the  Tower. 

'^  And  this  is  certain,  that  in  the  9th  Richard  II.,  there  was  a  Commis- 
sion granted  wherein  this  statute  of  the  14th  Edward  III.  is  recited  at 
large.  The  Commission  was  made  to  thirteen  Commissioners,  de  aiuiiendo 
querelam  ThonuB  Lovell  de  ctisemu  Parliamentiy  commanding  the  Chan- 
cellor, the  Treasurer,  the  Justices,  and  others  of  the  King's  Counsel  to 
attend  and  assist  the  said  Commissioners. 

^'  So  that  I  conceive  the  statute  14th  Edward  III.  is  still  in  force;  bat 
there  are  two  things  which  will  be  necessary  to  put  it  in  execution : — 

'^  The  first  is,  that  such  Prelates,  Earls,  and  Barons  be  nominated  by 
assent  of  Parliament ;  the  second  is,  that  there  must  be  a  Commission 
under  the  Great  Seal  granted  by  the  King  to  them." 

Upon  this  report  it  was  "  ordered,  that  William  Petyt, 
Esq.,  do  search  what  commissions  or  proceedings  maybe 
found  amongst  the  records  in  the  Tower  or  elsewhere, 
pursuant  to  the  Act  14  Edward  III.,  cap.  5,  entituled 
*  Delays  of  Judgments  in  other  Courts  shall  be  re- 
dressed in  Parliament,'  and  report  the  same  to  the 
House."  The  result  of  Mr.  Petyt's  investigation,  however, 
does  not,  so  far  as  I  know,  anywhere  appear.  But  Mr. 
Justice  Blackstone  (*),  referring  to  the  tribunal  esta- 
blished by  the  14  Edward  III.,  C2^p.  5,  observes  that 
it  consists,  "  though  now  out  of  use,  of  one  Prelate,  two 
Earls,  and  two  Barons,  who  are  to  be  chosen  at  eveiy 
new  Parliament  to  hear  complaints  of  grievances  and 
delays  of  justice  in  the  King's  Courts;  and  to  give  direc- 
tions for  remedying  these  inconveniences  in  the  Courts 
below.  This  Committee  seems  to  have  been  established 
lest  there  should  be  a  defect  of  justice  for  want  of  a 
Supreme  Court  of  Appeal  during  the  intermission  or 
recess  of  Parliament :  for  the  statute  further  directs, 

(')  3  Com.  c.  4. 
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that  if  the  diflBculty  be  so  great  that  it  may  not  well 
be  determined  without  assent  of  Parliament,  it  shall  be 
brought  by  the  said  Prelate,  Earls,  and  Barons,  imto 
the  next  Parliament,  who  shall  finally  determine  the 
same  (^).'' 

In  the  reign  of  James  I.,  the  House  appears  to 
have  had  a  standing  Committee  of  Petitions,  by 
whom  questions  of  civil  judicature  were  examined 
and  decided.    Thus, 

4  Jane,  1621,  the  Earl  of  Bridgewater,  first  upon  the  Committee  for 
Petitions,  reported  to  the  House  that  they  had  piad]  consideration  of  some 
Petitions,  and  {had^  answered  them;  but  the  time  not  permitting  their 
Lordships  to  answer  them  all,  they  had  agreed  what  answer  the  Clerk 
shonld  make  unto  them,  viz. — 

1.  No  suits  to  be  staid  in  Courts  of  Justice  upon  Pretence  of  Petition 
exhibited  in  Parliament  and  unanswered. 

2.  Decrees  not  to  be  reversed  upon  Petitions  exhibited  in  Parliament, 
without  hearing  Counsel  on  both  parts. 

3.  Reviews  to  be  made  where  the  Judges  of  the  Courts,  upon  con- 
sideration of  the  Petitions,  shall  find  cause  sufficient ;  if  otherwise,  to 
certify  the  House  what  further  course  be  taken  with  the  Petitions. 

The  Petitions  to  be  kept  by  the  Clerk  of  the  Parliament ;  and  he  to 
attend  the  Judges  of  the  Courts  when  the  Petition  shall  be  called  for,  and 
to  remove  the  Petition  from  the  Judges,  to  be  kept,  (with  the  Judge's 
resolution  thereupon  signified,)  and  to  present  the  Petition  again  to  the 
House  at  the  next  meeting.  The  which  directions  being  read,  the  House 
ordered  the  same  to  be  observed  accordingly. 

In  the  following  reign  there  appears  to  have  been 
a  Committee  for  Jiidicature  appointed,  with  authority  to 
investigate  the  merits  of  causes ;  but  whether  also  with 
powers  of  decision,  is  doubtful.    Thus, 

17  March,  1640.  Ordered  that  the  Committee  for  Judicature  do  meet 
at  two  o'clock  this  afternoon. 

25  March,  1641.  Ordered  that  the  cause  of  Richard  Freshfield  (an 
appeal  from  Chancery)  be  heard  before  the  Lords'  Committee  for  Petitions 

n  From  this  it  would  appear,  that  blishment  of  a  Court  of  Appeal  to  sit 
the  scheme  introdaced  by  Lord  Chan-  throughout  the  legal  year,  was  not 
o^or  Cottenham,  in  1836,  for  the  esta-      entirely  without  precedent. 
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on  the  5th  May,  1642,  iu  the  Painted  Chamber ;  and  in  regard  of  the 
poor  man  8  great  charge  ahready  in  this  suit,  the  depositions  formerly 
taken  in  the  cause  in  Chancery,  and  other  records,  shall  be  so  far  made 
use  of  at  the  hearing  before  their  Lordships  as  they,  in  their  wisdoma, 
shall  think  fit. 

About  forty  years  afterwards,  we  find  the  following 
extraordinary  proceeding  recorded  in  the  Journals : — 

"Shute  V.  Lady  Dacres,  12  Nov.  1680.  The  Lord  Chancellor  (Not- 
tingham) not  being  well,  the  House  gave  him  leave  to  retire  for  a  while. 
The  House  was  then  adjourned  into  a  CommUtee ;  and  the  Lord  Chan- 
cellor withdrew  (").  Then  Counsel  were  heard  on  this  appeal.  Thereafter 
the  House  ftas  resumed^  when  the  Lord  President  reported  what  was 
heard  by  Counsel  at  the  Bar;  and  after  due  consideration  and  debate 
thereof,  the  question  being  put  whether  the  decree  should  be  confirmed. 
It  was  resolved  in  the  affirmative." 

I  am  not  aware  of  any  subsequent  case  in  which  the 
House  referred  the  merits  of  a  Writ  of  Error  or  Appeal 
to  the  cognisance  of  a  Committee. 


(")  Committees  of  the  whole  House      woolsack  as  a  Speaker. — Standing  Or- 
sit  in  the  upper  House ;  hut  then  the      der,  No.  28. 
Lord    Chancellor   sits   not   upon  the 
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et  t^t  ^vtntnt  eotitfttttttion  of  tt^t  jliomt  of 


AUributsa  of  the  Peerage^  17. — ObservatiojUy  18. —  What  necenary  to  eon^ 
itUute  the  House,  ibid. — Prolocutor  or  Speaker,  19»  Deputy  Speaker, 
ibid. — Speaker  pro  tempore,  20. — Arrangemente  when  Great  Seal  in 
Comnmsion,  21.  Speaker  not  necessarily  a  Member  of  the  House,  23. 
— Woolsack  not  in  the  Bouse,  24. — Speaker  no  control  over  Debates, 
U^^^Not  addressed  in  Debate,  25.^Not  a  deliberative  officer,  ibid. — 
Peers  not  to  sit  till  twenty-one,  ibid. — Mode  of  voting,  26. — Divisions, 
ibid. — No  Proxies  in  Jtulicio,  ibid.— iVb  casting  Vote,  ibid. — Equality  of 
Votes,  27. — Question  always  put  for  reversing,  ibid. — Of  Dissents  in 
Judicio,  28. — Arrangements  for  disposal  of  Causes,  29. — Effect  of  Ad- 
journments of  the  House,  31, — of  Prorogations  and  Dissolutions  of 
Parliament,  ibid* — Appeal  Committee^  33. 

Expatiating  on  the  characteristics  of  the  Peerage, 
Lord  Redesdale  (*)  describes  that  body,  "  1st,  as  pes- 
sessing  indiTidually  titles  of  honour  giving  them  re- 
spectively rank  and  precedence ;  secondly,  as  being 
individually  hereditary  counsellors  of  the  Crown ;  thirdly, 
as  being  collectively  (together  with  the  Spiritual  Lords), 
when  not  assembled  in  Parliament,  the  permanent 
council  of  the  Crown ;  fourthly,  as  being  also  collectively 
(together  with  the  Spiritual  Lords),  when  assembled 


(')  Report  of  Lords'  Committee  on  Dignity  of  a  Peer,  presented  12th  July 
1819,  p.  14. 
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in  Parliament,  a  conrt  of  judicature ;  and  fifthly,  as 
having  for  a  long  time,  formed,  with  the  Commons, 
when  convened  in  Parliament,  the  Legislative  Assembly 
of  the  Kingdom,  by  whose  advice,  consent,  and  autho- 
rity, with  the  sanction  of  the  Crown,  all  laws  have  been 
made.'* 

There  is,  however,  a  third  attribute  which  undoubtedly 
belongs  to  the  Lords,  collectively,  in  Parliament  assem- 
bled. When,  for  example,  their  Lordships  think  proper 
to  address  the  Crown  upon  any  question  of  foreign  or 
domestic  policy, — recommending  or  deprecating  peace  or 
war,  a  change  of  the  ministry,  or  a  dissolution  of  the 
Parliament, — they  do  so,  not  as  a  court  of  judicature, 
nor  as  a  legislative  assembly,  but  exclusively  and  solely 
as  a  council  of  the  state. 

Again,  Lord  Redesdale's  fifth  definition  might  possibly 
engender  a  supposition  that  the  Lords,  while  engaged  in 
the  exercise  of  legislative  functions,  formed  with  the 
Commons  one  assembly.  Whereas  it  is,  to  say  the  least, 
doubtful  whether  these  two  bodies  ever  sat  together. 
And  it  is  certain  that  since  the  1  Richard  IL  they  have 
invariably  occupied  distinct  chambers;  have  had  the 
assistance  of  distinct  speakers ;  and  have  each  respec- 
tively been  governed  by  distinct  orders  and  regulations 
in  the  conduct  of  their  proceedings.  Each,  in  short, 
is  a  separate  and  independent  legislative  assembly ;  al- 
though the  concurrenee  of  both,  with  the  assent  of  the 
Crown,  is  necessary  for  the  enactment  of  every  new  law. 

With  these  prefatory  observations  I  proceed  to  attempt 
a  short  sketch  of  the  House  of  Lords  as  at  present  con- 
stituted ;  and  this  more  especially,  though  not  wholly, 
with  a  view  to  its  character  and  practice  as  a  court  of 
appellate  jurisdiction. 

To  constitute  the  House,  then,  three  Lords  of  Parlia- 
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ment,  spiritual  or  temporal,  duly  summoned  (^)  and 
sworn,  are  necessary  and  sufficient.  When  one  of  these 
takes  the  chair  as  Speaker,  a  body,  ipso/acta^  is  created, 
forming  at  once  a  council  of  the  state,  a  legislative 
assembly,  and  a  supreme  court  of  justice  (^). 

The  Lord  Chancellor  or  Lord  Keeper  (^)  is  Prolocutor, 
or  Speaker  of  the  House  of  Lords,  ex  ojfficio ;  and  accord* 
ingly,  the  standing  order  (No.  3,  19th  June,  1660)  de- 
clares it  to  be  his  "duty  ordinarily  to  attend  the 
Lords'  House  of  Parliament." 

If  the  Lord  Chancellor  or  Lord  Keeper  be  prevented 
firom  attending  "ordinarily"  in  the  House,  a  Deputy- 
speaker  is  appointed,  by  commission  from  the  Crown, 
to  officiate  "  from  time  to  time  during  the  royal  plea- 
sure, in  the  room  and  place  of  Lord  Chancellor  or  Lord 
Keeper  of  the  United  Kingdom  of  Great  Britain  and 


0)  Fresh  writs  of  summons  are  issued 
to  the  Peers  at  every  Dew  Parliament. 
Peers  not  summoned  cannot  make  a 
House  in  the  Parliamentary  sense  of 
the  term.  A  convention  of  Peers,  as- 
semUed  during  an  intermission  of 
Parliament^  would  neither  have  legis- 
Utive  nor  judicial  jiowers. 

(*)  In  considering  the  constitution  of 
this  hody,  with  a  view  to  the  prac- 
tical forms  of  its  proceedings,  it  is  un- 
neoessazy  to  distinguish  between  the 
spiritual  and  the  temporal  Barons.  Sir 
^hthew  Hale  (Lords'  Jurisdiction,  p.  9) 
has  suggested  that  the  Lords  spiritual 
represent  the  deigy  in  Parliament,  and 
iarm  a  tepwraU  €daU  of  the  realm.  The 
prelates,  however,  are  not  elected  by 
the  clergy ;  neither  are  they  summoned 
toPariiament  in  any  spiritual  or  repre- 
sentative capacity;  but  as  territorial 
BaroDS.  They  become  Bishops  by  con- 
lecration ;  but  they  sit  in  the  House 
of  Lords  by  tenure.  That,  practically 
speaking,  they  direct  peculiar  attention 


to  matters  of  ecclesiastical  concern, 
proves  nothing :  a  lay  peer  may  do  the 
same,  if  he  choose.  Nor  is  the  question, 
I  apprehend,  materially  affected  by  the 
faot  that,  in  pursuance  of  an  ancient 
canon,  they  abstain,  or  are  precluded, 
from  voting  upon  trials  for  capital  of- 
fences. To  constitute  the  House,  then, 
for  all  purposes,  deliberative,  legisla- 
tive, or  judicial,  the  presence  of  three 
members  (one  of  whom  to  be  appointed 
Speaker)  is  sufficient ;  and  these  mem- 
bers may  be  exclusively  spiritual,  or 
exclusively  temporal,  or  a  mixture  of 
both  indiscriminately.  Bee  Black. 
Com.  B.  I.  c.  ii.,  and  the  authorities 
there  cited. 

(<i)  Lord  EUesmere  says  the  Lord 
Chancellor  or  Lord  Keeper  is  prolocutor 
of  the  House  by  prescription  (Office  of 
the  Lord  Chancellor,  Ed.  1651, 3  Com. 
iv).  The  authority  of  the  Lord  Chancel- 
lor and  Lord  Keeper  being  by  the  5  Eliz . 
c.  18,  declared  to  be  the  same,  the  two 
offices  need  not  be  here  distinguished. 

c  2 
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Ireland  ('),  during  the  absence  of  such  Lord  Chancellor 
or  Lord  Keeper  from  his  customary  place  in  the  Upper 
House  of  Parliament." 

The  office  of  Deputy-speaker  has  been  generally  con- 
ferred on  the  Chief  Justice  of  the  King's  Bench,  or  of 
the  Common  Pleas ;  or  on  the  Chief  Baron  of  the  Exche- 
quer. In  1621,  while  Lord  Chancellor  Bacon  stood 
sequestered  from  Parliament  under  articles  of  impeach- 
ment, the  Chief  Justice  of  the  King's  Bench  occupied 
his  place  as  Deputy  on  the  Woolsack  (^).    In  the  last 


(')  It  would  appear  from  this  that 
the  Lord  ChanceUor  of  Great  Britain 
is,  to  some  intents  and  purposes,  also' 
Lord  Chancellor  of  Ireland.  Hence, 
perhaps,  it  was  that  Lord  Redesdale 
dedicated  the  third  edition  of  his 
work  on  Equity  Pleading  to  Lord 
Eldon,  as  ^  Lord  High  Chancellor  of 
the  United  Kingdom  of  Great  Britain 
and  Ireland.** 

(')  The  following  entrj  appears  in 
the  Lords'  Journals  of  the  19th  March, 
1620: — ^^  Memorandum.  That  by  reason 
of  the  want  of  health  and  indisposition 
of  the  Lord  Chancellor,  a  Commission 
was  awarded  to  Sir  James  Ley,  Knight 
and  Baronet,  Lord  Chief  Justice  of  the 
King's  Bench,  signed  by  the  Kiug,  and 
under  the  broad  seal,  to  execute  the 
same  place ;  the  which  Commission  was 
in  KoBo  wrha — James,  &c.  To  our 
trusty  and  well-beloved,  &c.  Whereas 
our  trusty  and  right  well-beloved  Cou- 
sin and  Councillor^  Francis,  Viscount 
8t.  Alban,  our  Chancellor  of  England, 
is  at  this  time  so  visited  with  sickness, 
that  he  is  not  able  to  travel  to  the 
Upper  House  of  this  our  present  Parlia- 
ment, holden  at  Westminster,  nor  there 
to  supply  the  room  and  place  in  the  said 
Upper  House,  amongst  the  Lords  Spi- 
ritual and  Temporal  there  assembled, 
as  to  the  office  of  Lord  Chancellor  of 
England  hath  been  accustomed.    We, 


minding  the  same  place  and  room  to  be 
supplied  in  all  things  as  appertaineth 
for  and  during  every  time  of  hiB  ab- 
sence, have  named  and  appointed  you, 
and  by  these  presents  do  constitute, 
name,  appoint,  and  authorize  you,  from 
day  to  day,  and  from  time  to  time,  when 
and  so  often  as  the  said  Lord  Chan- 
cellor shall  happen  at  any  time  or  times 
during  this  present  Parliament  to  be 
absent  from  his  accustomed  place  in 
the  said  Upper  House,  to  occupy,  use^ 
and  supply  the  said  room  and  place  of 
the  said  Lord  Chancellor,  in  the  said 
Upper  House,  amongst  the  Lords  Spi- 
ritual and  Temporal  there  assembled, 
at  every  such  day  and  time  of  his  ab- 
sence, and  then  and  there,  at  eveiy 
such  time,  to  do  and  execute  all  such 
things  as  the  said  Lord  Chancellor  of 
England  should  and  might  do  if  he 
were  there  personally  present,  using 
and  supplying  the  same  room :  Where- 
fore, we  will  and  command  you   to 
attend  to  the  doing  and  execution  of  the 
premises  with  effect,  &o.    The  which 
Commission  being  read,  the  said  Lord 
Chief  Justice  went  to  the  Lord  Chan- 
cellor's seat  on  the  woolsack."    Under 
this  Commission  the  Chief  Justice  offi- 
ciated as  hcum  tenent  of  the  Lord  Chan- 
cellor, until  the  close  of  that  session 
of  Parliament. 
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century  Lord  Mansfield  oflBlciated  very  frequently  in  the 
same  capacity.  Of  late,  however,  it  has  become  cus- 
tomary to  appoint  several  Deputy-speakers  (generally 
three),  in  the  same  commission,  with  authority  to  act 
in  the  Lord  Chancellor's  absence,  according  to  a  pre- 
scribed order  of  precedence.  Thus  the  first  Deputy- 
speaker  supersedes  the  other  two ;  and  the  second  (in  the 
^d)sence  of  the  first)  supersedes  the  third ;  each  respec- 
tively being  alike  liable  to  give  place  to  the  Lord  Chan- 
cellor or  Lord  Keeper,  whenever  that  high  functionary 
appears  in  the  House. 

In  the  absence  as  well  of  the  several  Deputy-speakers, 
as  of  the  Lord  Chancellor  or  Lord  Keeper,  the  Lords 
themselves  elect  a  Speaker  pro  tempore  ('). 

Thus  on  the  16th  May,  1836,  the  Journals  state,  that 
•*  the  Lord  Chancellor  not  being  present,  and  the  Lord 
Denman,  Sir  Lancelot  Shadwell,  and  the  Earl  of  Shaftes- 
bmy,  appointed  Speakers  by  His  Majesty's  commission, 
being  absent,  the  Lords  unanimously  chose  the  Duke  of 
Richmond  to  be  Speaker,  pro  tempore;  and  his  Grace 
took  his  seat  on  the  Woolsack  accordingly." 

In  this  case,  if  the  Lord  Chancellor,  or  any  of  the 
Deputy-speakers  appointed  by  the  Crown,  were  to  have 
come  into  the  House,  the  Noble  Duke  would  have  had  to 
vacate  the  Woolsack. 

When  the  seals  are  in  conunission,  it  is  usual  to  appoint 
either  of  the  Chief  Justices,  or  the  Chief  Baron,  to  be 
Speaker  of  the  House  of  Lords  (^). 

(0  In  cue  the  Lord  Chancellor  or  {y)  On  the  death  of  the  celebrated 

Uffd  Keeper  be  absent,  and  there  be  Charles  Yorke  (who  was  Lord  Chan- 

ttnie  authorized  under  the  Great  Seal  cellor  unfortunately  but  for  a  single 

fimn  the  King  to  supply  that  place  in  day)>  the  Great  Seal  was  put  in  Com- 

the  House  of  Peers,  the  Lords  may  mission^  and  Lord  Mansfield  was  ap- 

then  choose  their  own  Speaker  during  pointed  Speaker  of  the  House  of  Lords, 

the  ncancyd — Standing  Order,  No.  3,  The  Journals,  (22d  January,  1770)  state 

19th  June,  1000.  that  **  The  House  was  informed  that 
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Thus  in  the  latter  part  of  the  session  of  1835,  the 
commission  of  Lord  Denman,  Chief  Justice  of  the  King's 
Bench,  as  Speaker,  appointed  him  **  to  occupy  and  enjoy 
in  the  House  the  room  and  place  of  a  Lord  Chancellor  of 
Great  Britain  and  Ireland."  In  the  absence  of  Lord 
Denman,  Speaker,  Sir  Lancelot  Shadwell,  one  of  the 
commissioners  of  the  Great  Seal,  was  appointed  to  oflBi- 
ciate  as  first  Deputy-speaker.  In  the  absence  of  Lord 
Denman,  and  of  Sir  Lancelot  Shadwell,  the  Earl  of 
Shaftesbury  was  appointed  to  officiate  as  second  Deputy- 
speaker.  In  the  absence  of  Lord  Denman,  of  Sir  Lance- 
lot Shadwell,  and  of  Lord  Shaftesbury,  the  Lords,  in 
course  of  the  session  of  1836,  repeatedly  elected  a  mem- 
ber of  their  own  body  to  officiate  as  Speaker  of  the  House, 
pro  tempore ;  but  such  Speaker  so  elected  by  the  Lords, 
pro  tempore,  was,  of  course,  liable  to  make  way  for  any 


His  Majesty  had  granted  a  Commis- 
Bion,  constituting  and  appointing  Wil- 
liam Lord  Mansfield  to  supply  the 
place  of  Lord  Chancellor  or  Lord 
Keeper  of  the  Great  Seal  in  this  House 
lis  Speaker."  And  the  Commission 
being  read  by  the  Clerk  was  as  follows : 
—*  George,  &c.  To  our  right  trusty 
and  well-beloved  Counsellor,  William 
Lord  Mansfield,  our  Chief  Justice, 
assigned  to  hold  pleas  before  us,  greet- 
ing,— Know  ye  that  We,  trusting  in 
your  approved  fidelity,  wisdom  and 
discretion,  have  constituted,  named 
and  appointed,  and  by  these  presents 
do  constitute,  name  and  authorise  you 
from  time  to  time,  during  our  plea- 
sure, to  use,  occupy  and  enjoy  the 
room  and  place  of  a  Lord  Chancellor, 
or  Lord  Keeper  of  our  Great  Seal  of 
Great  Britain,  in  our  Upper  House  of 
Parliament,  now  holden  at  Westmin- 
ster, among  the  Lords  Spiritual  and 
Temporal  there  assembled,  and  then 
and  there  to  do  and  execute  all  such 


things  as  the  said  Lord  Chancellor  or 
Lord  Keeper  of  our  Great  Seal  should 
or  might  in  that  behalf  do,  if  he  were 
there  personally  present,  using  and 
supplying  the  same  room,"  &c.  Which 
done,  the  Lords  called  upon  the  Lord 
Mansfield  to  take  his  seat  upon  the 
woolsack,  and  appointed  the  mace  to 
be  laid  before  him.  By  virtue  of  this 
Commission,  Lord  Mansfield  sat  as 
Speaker  of  the  House  of  Lords  for 
the  remainder  of  the  Session  of  1770 ; 
as  well  as  for  a  considerable  portion  of 
the  ensuing  Session,  until  the  25th  of 
January,  1771,  when  Lord  Apsley, 
being  appointed  Lord  Chancellor,  sat 
for  the  first  time  as  Speaker  of  the 
House  of  Lords,  ex  qficio.  Lord  Mans- 
field, however,  officiated  repeatedly, 
both  before  and  afterwards,  as  Deputy- 
speaker  ;  the  great  bulk  of  the  judicial 
business  of  the  House  of  Lords  being 
devolved  upon  him,  while  Lords  North- 
ington  and  Bathurst  held  the  Great 
Seal. 
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one  of  the  three  Speakers,  whether  principal  or  deputy, 
appointed  by  the  royal  commission. 

It  is  a  peculiarity  of  this  tribunal,  that  the  person 
officiating  as  Prolocutor  or  Speaker,  is  not  necessarily 
required  to  be  one  of  its  members  (^);  when,  however, 
a  Commoner  occupies  the  Woolsack,  three  members  must 
be  present  to  constitute  the  House;  the  Speaker  {qtia 
Speaker)  having  neither  a  voice  in  its  debates,  nor  a  vote 
In  its  decisions. 

In  the  b^inning  of  the  last  century.  Sir  Nathan 
Wr^ht,  Lord  Keeper,  officiated  for  years  as  Speaker  of 
the  House,  though  never  elevated  to  the  Peerage. 

The  same  duty  was  performed  in  the  latter  part  of  the 
reign  of  George  the  Second,  by  Sir  Robert  Henley,  Lord 
Keeper ;  who  firequently  complamed  that  he  was  obliged 
to  move  the  reversal  of  his  own  decrees,  without  being 
pennitted  to  utter  a  word  in  their  defence  0  )• 

On  the  22nd  November,  1830,  Lord  Brougham,  then 


C)  Lord  Chief  Baron  Gilbert  sug- 
gests thai  the  Lord  Chanoellor  sits  on 
the  woolsack  at  SUtBord  of  the  Kinft 
Court  Baron,  ''The  Chancellor,  who 
is  in  the  nAtare,"  says  his  lordship, 
"of  a  Steward  in  the  Court  Baron  of 
the  King,  lays  the  mace  on  the  taUe 
when  it  is  a  House,  to  show  that  the 
King's  steward,  who  is  appointed  in 
bis  absence  to  hold  the  court,  is  there. 
But  the  Chanoellor  has  no  Toice  unless 
he  is  a  peer ;  for  he  anciently  was  none 
of  the  peers  unless  he  held  per  baro- 
niiun ;  nor  is  he  now,  unless  created  by 
patent  or  sanunons ;  for  in  the  Courts 
Baron,  or  County  Courts,  the  steward 
was  not  judge,  but  the  peers ;  nor  was 
the  Speaker  of  the  House  of  Lords 
judge,  hut  the  Barons  only."  (Treatise 
on  the  Exchequer,  42.)  This  inge- 
nious suggestion  must  be  received  with 
6ome  hesitation.     The  learned  Chief 


Baron  refers  to  no  authority  in  support 
of  it ;  and  it  is  to  be  observed  that  the 
records  of  ancient  Parliaments  do  not 
clearly  show  by  whom  the  office  of 
Speaker  or  Chairman  was  filled.  It 
seems  probable  that,  from  the  Con- 
quest to  the  reign  of  Edward  L,  the 
body  now  represented  by  the  House 
of  Lords  was  presided  over,  not  by.  the 
Chancellor,  but  by  the  Chief  Justiciary. 
— Lord  Redesdale's  Bep.  pattim, 

(J)  Thisisstated  somewhere  in  Horace 
Walpole's  Letters ;  but  I  cannot  now 
cite  the  passage.  Within  the  last 
fourteen  years  the  office  of  Deputy- 
speaker  has  been,  from  time  to  time 
conferred  on  various  Commoners, — ^as, 
Sir  William  Alexander,  C.B. ;  Chief 
Justice  Abbott ;  Sir  John  Leach,  M.B. 
and  Sir  Lancelot  Shad  well,  y.  C.  The 
examples  in  ancient  times  are  of  still 
more  frequent  occurrence. 
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Mr.  Brougham,  sat  on  the  Woolsack  as  Lord  Chancellor. 
On  the  following  day  he  occupied  the  same  place ;  but  sat 
as  a  member  of  the  House,  having  been  raised  in  the 
interval  to  the  dignity  of  the  Peerage  (**). 

If,  as  is  most  usually  the  case,  the  Speaker  be  a 
member  of  the  House,  he  takes  part  in  its  debates,  and 
has  a  vote  in  its  decisions ;  not,  however,  in  his  official 
character  as  Speaker,  but  as  a  Lord  of  Parliament. 

In  a  constitutional  point  of  view,  the  Woolsack  appears 
to  be  considered  as  not  within  the  limits  of  the  House  (*). 
This,  though  a  startling  proposition,  is  well  known  to 
be  correct.  Accordingly  when  a  division  takes  place 
upon  any  question,  such  of  the  members,  excepting  the 
Speaker,  as  happen  to  be  on  the  Woolsack,  are  omitt^ 
in  the  computation.  And  thus,  in  the  eagerness  of 
a  division.  Peers  are  frequently  entreated  to  leave  the 
Woolsack.  And,  for  the  same  reason,  when  the  Spe^er 
(if  a  member  of  the  House)  desires  to  deliver  his  senti- 
ments in  debate,  he  quits  the  Woolsack,  and  addresses 
their  Lordships  from  his  proper  place  in  the  House, 
as  a  Peer  of  Parliament.  K,  besides  being  a  member 
of  the  House,  he  also  enjoy  some  conspicuous  posi- 
tion in  the  service  of  the  Crown,  he  in  like  manner 
relinquishes  the  Woolsack,  but  repairs  to  the  place  as- 
signed to  his  official  situation,  by  31  Hen.  8,  c.  10  (""). 
Thus  a  Baron  appointed  Lord  Chancellor  takes  his  place 
in  the  House,  not  amongst  the  Barons,  but  as  head  of 
the  Peerage,  at  the  upper  end  of  the  Dukes'  benches. 

The  Speaker  has  no  control   over  their  Lordships' 

(•»)  On  the  22d  Nov.  1830,  the  entry  Commoner.    For  if  the  Woolsack  were 

is  **  Henrieui  Brougham  CanceUariut.**  On  in  the  House  (hy  which  is  meant  that 

the  23d  Nov.  1830,    it   is  ^  Dominus  part  of  the  Chamber  appropriated  to 

Brougham  a  Vaux  Catuidlarmt,*^  members),  none  bnt  a  member  could 

(')  This  is  perhaps  the  reason  why  sit  upon  it. 
the  Woolsack  may  be  occupied  by  a         (")  See  Appendix,  No.  2. 
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debates ;  nor  is  he  ever  referred  to  as  an  authority  on 
pomts  of  order:  although,  if  he  be  a  member  of  the 
House,  he  is  expected  to  watch  more  attentively  than 
other  Peers  the  conduct  of  its  deliberations. 

In  debate,  the  members  address  the  rest  of  the  Lords 
in  general  ("),  not  the  Speaker — ^whose  duties  are,  m  fact, 
purely  formal ;  and  the  forms  are  neither  numerous  nor 
complicated. 

The  Speaker  {qua  Speaker)  is  a  ministerial  oflBlcer,  not 
dehberative  (^).  He  communicates  royal  addresses,  puts 
questions  to  the  vote,  declares  adjournments  of  the 
House,  and  performs  various  functions  of  a  ceremonial 
character ;  but  he  is  not  to  be  regarded  as  a  constituent 
portion  of  the  assembly,  although  an  essential  and  indis- 
pensable instrument  in  all  its  proceedings. 

No  Peer  can  take  his  seat  till  he  is  twenty-one  years 
of  age  (^),  nor  until  he  has  taken  the  oaths  to  Govern- 
ment  by  law  required.    These  oaths  have  to  be  repeated 


(")  Bj  the  standing  order  No.  14^ 
U  is  required  *^  that  when  any  Lords 
speak,  tbej  address  their  speech  to 
the  rest  of  the  Lords  in  general.*' 

(«*)  ''The  Lord  Chancellor,  as  the 
month  of  the  House,  does  nothing 
without  the  consent  of  the  Lords, 
except  in  the  ordinary  matter  of  bills, 
m  which  the  Lords  may  overmle ;  and 
if  a  difference  arise  among  themselves, 
it  is  to  be  put  to  the  question.** — 
Standing  order.  No.  2. 

{*)  <*  Ordered,  that  no  Lord  under 
the  age  of  one-and>twenty  years  shall 
be  permitted  to  sit  in  this  House.*'  — 
Standing  order,  No.  93, 22d  May,  IG85. 
By  another  standing  order.  No.  88, 27  th 
July,  1663,  upon  the  report  from  the 
Committee  for  Privileges,  concerning 
the  introduction  of  Lords  by  descent 
into  the  House  of  Peers,  it  is 

"Resolved  by   the  Lords  spiritual 


and  temporal  in  Parliament  assembled, 
that  all  Peers  of  this  realm  by  descent, 
being  of  the  age  of  one-and-twenty 
*  years,  have  right  to  come  and  sit  in 
the  House  of  Peers  without  any  intro- 
duction. 

"  Resolved,  that  no  such  Peers  ought 
to  pay  any  fee  or  fees  to  any  herauld 
upon  their  iirst  coming  into  the  House 
of  Peers. 

^  Resolved,  that  no  such  Peers  may 
or  shall  be  introduced  into  the  House 
of  Peers  by  any  herauld  or  with  any 
ceremony,  though  they  shall  desire  the 
same.*' 

By  the  standing  order  No.  89,  28th 
June,  1715,  it  is  ^  Ordered,  that  every 
Peer  of  this  realm  claiming  by  virtue 
of  a  special  limitation  in  remainder, 
and  not  claiming  by  descent,  shall  be 
introduced." 
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in  eyery  new  Parliament,  and  must  be  administered 
before  four  o'clock  in  the  afternoon. 

In  voting (*»),  the  Lords  say  "Content"  or  ** Not-con- 
tent;'' and  the  Speaker  declares  the  preponderance  of 
either  side,  by  announcing  that  the  **  Contents  have  it^" 
or  that  the ''  Not-contents  haye  it." 

If  a  division  be  demanded,  or  if  the  Speaker  feel  a 
doubt  as  to  the  majority  of  votes,  the  Contents  go  below 
the  bar;  the  Not-contents  remain  in  the  body  of  the 
House  C) :  and  thus,  upon  computation  by  the  Tellers,  the 
division  is  at  once  ascertained. 

It  is  to  be  observed,  however,  that  the  Speaker,  even 
when  a  member  of  the  House,  does  not  quit  the  Wool- 
sack on  a  division ;  his  vote  (although  intending  to  vote 
with  the  Contents)  being  delivered  orally  on  application 
to  him  by  the  Tellers. 

It  would  rather  appear  that  proxies  were  formerly 
admitted  in  the  determination  of  Appeals  and  Writs  of 
Error;  but  the  standing  order,  No.  83,  (15th  March, 
1697,)  directs  "that  no  proxy  for  the  future  shall  be 
made  use  of  in  any  judicial  cause  in  this  House."  This 
order  was  made  with  reference  to  the  Countess  of  Mac- 
clesfield's Divorce  Bill ;  but  it  applies  to  all  cases  in  which 
the  House  acts  in  its  judicial  character. 

In  the  House  of  Lords  the  Speaker  has  no  casting  vote. 
And  it  is  a  rule  that  no  speaking  is  allowed  after  the 
question  has  been  "entirely  put  by  the  LordChancellor  (')." 


(^)  ^  In  Toting,  the  lowest,  after  the 
question  is  put  hj  the  Lord  Chan- 
cellory begins  first ;  and  every  Lord  in 
his  turn  rises  unoovered,  and  onlj  says, 
'Content'  or<  Not-content.'"— SUtnding 
order,  No.  20, 30th  March,  1670.  The 
sense  of  the  House,  however,  is  nsuallj 
ascertained,  without  adhering  very 
rigidly  to  this  formality. 


(r)  ^  Resolved  upon  the  question, 
that  for  the  future,  when  there  shall 
be  a  division  in  the  House  upon  any 
question,  the  Contents  shall  go  below 
the  bar,  and  the  Not-oontents  stay 
within  the  bar." — Standing  order.  No. 
22,  26th  Nov.,  1001. 

(*)  Standing  order,  No.  11^  3d  Jan^ 
1673. 
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It  is  also  a  rule  (%  that  after  the  question  '*  is  put»  and  the 
House  has  voted  thereupon,  no  Lord  is  to  depart  out  of 
bis  place  (unless  upon  a  division  of  the  House)  until  the 
House  have  entered  on  some  other  husiness." 

When  there  is  an  equality  of  votes  on  any  question, 
the  effect  is  the  same  as  if  there  were  a  minority  of  Not- 
Contents(");  the  maxim  of  the  House  of  Lords  being,  semper 
proesumitur  pro  negante. 

If,  therefore,  on  a  motion  to  affirm  a  judgment,  the 
Lords  should  happen  to  be  equally  divided,  the  motion 
would  be  negatived,  and  a  reversal  would  be  the  conse- 
quence: for  the  House  having  once  resolved  that  the 
judgment  complained  of  is  not  to  be  affirmed,  cannot 
afterwards  contradict  that  determination.  Being,  how- 
ever, bound  to  adjudicate  upon  the  question  at  issue 
between  the  parties,  it  is  driven  by  its  previous  vote  to 
reverse  the  decision  of  the  Court  below.  To  prevent  this 
consequence,  it  was  at  an  early  period  made  a  standing 
order,  "That  upon  giving  judgment  on  Appeals  and 
Writs  of  Error,  the  question  should  be  put  for  reoersiTig^ 
and  not  for  affirming  i^y  By  adhering  to  this  regulation, 
the  decisions  of  inferior  Courts  on  an  equal  division  of  opi- 
nion among  the  Lords  are  invariably  affirmed ;  and  can  be 
reversed  only  by  a  majority  of  votes.  The  usual  course 
of  proceeding  is  this : — ^The  Speaker  puts  the  question, 
"  Whether  it  is  their  Lordships'  pleasure  that  this  judg- 
ment or  decree  be  reversed  ? "  If  the  contents  prepon- 
derate, a  reversal  is  of  course  the  consequence ;  but  if 
the  not-contents  should  have  it,  the  effect  of  that  vote 
would  be  merely  to  declare  that  the  decision  was  not  to  he 

0)  Standing    order,   No.   21,   ISih  future,  npon  giving  judgment  in  any 

NoT^  1670.  cases  of  appeal  or  writs  of  error  in  this 

(")  1  Str.381.  House,  the  question  should  be  put  for 

C)  Standing    order,   No.    66;    7th  reversing,  and  not  for  affirming." 
Dee,  I6B1:  *>  Ordered,  that  for  the 
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reversed;  which,  in  fact,  would  be  no  judgment  at  all, 
but  a  mere  negation.  The  House,  however,  must  arrive 
at  some  positive  adjudication  upon  the  case  brought  be- 
fore it,  for  which  purpose  the  Speaker  proceeds  next  to 
put  another  question — "  Whether  it  is  their  Lordships' 
pleasure  that  this  judgment  or  decree  be  affirmed  ? "  The 
fate  of  this  second  question  is  held  to  be  substantially 
decided  by  the  preceding  determination ;  and  judgment  of 
affirmance  is  of  course  pronounced.  Thus  in  the  Scotch 
case  of  Alexander  v.  Montgomery,  19th  Feb.,  1773,  aft^r 
debate,  the  question  was  put,  "  Whether  the  orders  com- 
plained of  should  be  reversed  ?  The  Earl  of  Abercom 
and  the  Earl  of  Marchmont  were  appointed  to  tell  the 
number  of  the  votes ;  and  upon  the  report  thereof  to  the 
House,  it  appeared  that  the  votes  were  equal ;  four  for 
reversing,  and  four  for  affirming.  Whereupon  (says  the 
Journal),  according  to  the  ancient  rule  in  the  law,  semper 
prcesumitur  pro  negante,  it  was  determined  in  the  nega- 
tive,  and  judgment  was  given,  dismissing  the  appeal,  and 
affirming  the  orders  of  the  Court  of  Session.** 

Dissents  in  judicio  are  very  unusual,  but  not  unprece- 
dented. In  the  year  1697,  on  an  appeal  from  a  decree 
of  Lord  Chancellor  Somers,  a  discussion  arose  among  the 
Lords  as  to  the  proposed  judgment.  Upwards  of  a  hun- 
dred Peers  were  in  the  House,  and  the  debate  was  ad- 
journed; '^all  the  Lords  that  day  present  being  sum- 
moned* to  re-attend."  On  the  appointed  day,  the  debate 
was  resumed,  and  the  question  was  carried  by  a  large 
majority, — ^twenty-one  peers,  however,  dissenting  from 
the  judgment  C'). 

(*)  See  Bertie  v.  Lord  Falkland,  10th  1721,  it  is  ^  Ordered,  that  such  Lords  as 

March,  1G97.   Colle's  Pari.  Ca.  10.    In  shall  make  protestation  or  enter  their 

the  same  case  a  similar  division  and  dls-  dissents  to  any  votes  of  this  House,  as 

sent  are  recorded  on  a  subsequent  day.  they  have  a  right  to  do  without  asking 

By  the  standing  order  No.  1 1 4, 27th  Feb.,  leave  of  the  House,  either  with  or  with- 
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In  the  celebrated  Aylesbury  election  case,  Ashby  v. 
White,  I4th  January,  1702,  "after  hearing  counsel  for 
arguing  errors,  and  a  debate  thereupon,  the  question  was 
put,  whether  this  debate  shall  be  adjourned  till  to-mor- 
row morning ;  it  was  resolved  in  the  negative :  and  after 
farther  debate,  the  question  was  put,  whether  this  judg* 
ment  shall  be  reversed ;  it  was  resolved  in  the  affirma- 
tive. Dissentient— Rochester,  Northampton,  Thomas 
Boffen.,  N.  Cestrien.,  Greorge  Asaph.,  Scarsdale,  Wey- 
mouth, H.  London.,  Abingdon,  Granville,  Gower,  Guem* 
sey,  Guildford.** 

The  fSEunous  Douglas  cause  was  decided  in  the  House 
of  Lords  on  the  24th  February,  1769,  one  hundred  and 
seven  Peers  being  present.  The  entry  in  the  Journals  is 
as  follows :  "  The  order  of  the  day  being  read  for  the 
consideration  of  the  cause,  and  consideration  being  had 
thereof  accordingly,  it  was  proposed  to  reverse  the  inter- 
locutors complained  of,  which  being  objected  to,  after 
debate,  the  question  was  put,  and  it  was  resolved  in  the 
affirmative.  Dissentient  (signed) — ^Bedford,  Bristol,  C.P.S. 
Sandwich,  Dunmore,  Milton." 

In  the  case  of  the  Bishop  of  London  v.  Fytche  ("),  30th 

•  •  •  •  • 

Hay,  1783,  after  the  Judges  had  delivered  conflicting 
opinions,  a  debate  and  division  of  the  House  ensued, 
when  there  appearing  to  be  for  reversing  the  judgment 
nineteen,  and  against  reversing  eighteen,  it  was  ordered 
and  adjudged  that  the  judgment  given  in  the  Court  of 
King's  Bench,  affirming  a  judgment  given  in  the  Court 
of  Common  Pleas,  should  be  reversed. 
The  amount  of  business  falling  within  the  range  of 

I         (Nit  their  reasons,  shall  cause  their  pro-  o'clock,  otherwise  the  same  shall  not  be 

I         tMtation  or  dissents  to  be  entered  into  entered ;  and  shall  sign  the  same  before 

the  clerk's  book  the  next  sitting-day  of  the  rising  of  the  House  the  same  day.*' 
this  House,  before  the  hour  of  two  (■)  2  Bro.  Par.  Cases,  219. 
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the  Appellate  Jurisdiction  in  former  times  bore  no  com- 
parison with  its  magnitude  and  variety  in  the  present 
day.  Even  so  recently  as  the  times  of  Lord  Thurlow 
and  Lord  Loughborough,  the  House  did  not  usually  sit 
to  hear  causes  till  one  or  two  o'clock  in  the  afternoon, 
and  this  for  but  three  days  in  the  week;  the  Lord 
Chancellor  being  in  the  habit  of  sitting  during  the  early 
part  of  the  day  in  his  own  Court,  before  taking  his 
place  to  hear  causes  on  the  Woolsack.  In  the  com- 
mencement of  the  present  century,  however,  an  extraor- 
dinary increase  took  place  in  the  department  of  Appeals, 
especially  in  those  from  Scotland.  This  soon  occasioned 
a  heavy  arrear,  and  appears  to  have  led  to  the  passing, 
on  the  3rd  of  May,  1813,  of  the  following  standing  order. 
No.  182  :— 

*'  Ordered  by  the  Lords  spiritnal  and  temporal  in  Parliament  agsembled. 
That  npon  Mondays,  Wednesdays,  and  Fridays,  being  the  days  appointed 
for  hearing  causes  in  this  House,  the  House  do  meet  at  ten  of  the  clock  in 
the  forenoon,  and  do  proceed  to  hear  the  said  causes  the  first  business 
after  prayers,  and  do  continue  hearing  the  same  in  the  course  and  order  in 
which  they  stand  in  the  paper  of  causes,  till  a  quarts  before,  four  of  the 
clock  in  the  afternoon,  and  that  no  other  business  do  intervene." 

The  load  of  judicial  business,  however,  still  increased, 
and  the  arrears,  in  spite  of  every  eflFort,  were  constantly 
accumulating.  Under  these  circumstances,  the  IIous^ 
on  the  7th  of  July,  1823,  made  the  following  standing 
order  (No.  200) : 

^^That  until  the  number  of  Appeals  and  Writs  of  Error  depending 
before  this  House  shall  be  sufficiently  reduced,  this  House  in  eyery  future 
session  of  Parliament  do  sit  to  hear  Appeals  and  Writs  of  E^ror,  on 
Monday,  Tuesday,  Wednesday,  Thursday,  and  Friday,  in  each  week 
(unless  the  House  shall  think  fit  to  adjourn  over  any  of  such  days),  save 
and  except  on  the  first  and  last  days  of  Hilary,  Easter,  Trinity,  and 
Michaelmas  Term :  and  also^  save  on  any  day  on  which  the  House  shall 
for  special  cause  resolve  not  to  hear  causes." 
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On  the  some  occasion  it  was  also  ordered  (standing 
order.  No.  201  Emendat,  March  19th,  1 824), 

"  That  the  House  do  meet  on  each  of  the  said  days  at  the  hour  of  ten 
o'clock  in  the  fQra:ioon,  and  do  continue  sitting  on  hearing  of  causes  till 
the  hour  of  four,  except  on  an j  of  such  days  when  the  Committee  of  Fri- 
Tileges  shall  be  appointed ;  on  which  days  the  said  Committee  of  Privi- 
leges shall  sit  at  ten  of  the  clock  in  the  forenoon,  and  if  seven  Lords  shall 
not  be  present  to  form  a  Committee  of  Privileges^  at  a  quarter  after  ten 
of  the  dock  of  the  same  day,  the  House  shaU  proceed  to  prayers,  and 
immediately  afterwards  to  hear  causes;  but  if  seven  Lords  shall  be 
present  at  a  quarter  after  ten  of  the  clock  of  the  said  day  to  form  a  Com- 
mittee of  Privileges,  then  the  House  shall  proceed  to  prayers  at  twelve 
o'doek  at  noon  of  the  said  day,  and  immediately  after,  on  the  hearing  of 


Hie  effect  of  this  arrangement  answered  the  expect- 
ations of  those  who  framed  it,  the  arrear  of  causes  being 
m  a  short  time  reduced ;  and  during  the  last  twelve  or 
thirteen  years,  the  House  has  found  it  necessary,  in 
general,  to  hear  causes  only  on  three  days  in  the  week. 

The  duty  of  hearing  Writs  of  Error  and  Appeals  is 
usually  performed  by  the  Lords  in  rotation;  their 
attendance  for  that  purpose  being  requested  by  letters 
from  the  Speaker. 

It  seems  hardly  necessary  to  say,  that  upon  mere 
adjournments  by  the  House  itself,  the  proceedings  in 
causes  remain  in  statu  qtw,  and  are  resumed  exactly  at 
the  same  point  as  when  last  under  consideration. 

But  upon  prorogations  and  dissolutions  of  Parliament 
by  the  Crown,  the  effect  on  judicial  proceedings  was 
formerly  much  disputed ;  many  contending  that  it  was 
necessary  to  conunence  de  novo  in  a  new  Parliament, 
(nrevesi  in  a  new  session  of  the  old  Parliament.  The 
CQfntrary  of  this  proposition,  however,  has  been  long 
settled ;  tiie  true  distinction  being,  that  all  matters  of 

a  le^lative  character  proceeding  by  way  of  bill,  drop 

with  the  Session ;  whereas  all  judicial  matters,  whether 
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upon  Writs  of  Error,  Appeals,  or  Impeadimentd,  remain 
in  statu  qtw,  notwithstanding  the  Prorogation,  or  even 
Dissolution  of  the  Parliament. 

This  distinction  was  established  and  confirmed  by 
the  Report  of  a  Committee  of  Privileges  to  whom  it 
was  referred  by  the  House  on  the  11th  of  March,  1762, 
to  inquire  "  whether  an  Appeal  unto  this  House,  either 
by  Writ  of  Error  or  by  Petition,  or  any  business  wherein 
their  Lordships  act  as  in  a  Court  of  Judicature,  and 
not  in  their  legislative  capacity,  being  depending  and 
not  determined  in  one  Session  of  Parliament,  continue 
in  statu  qtio  unto  the  next  Session  of  Parliament,  with- 
out renewing  the  Writ  of  Error  or  Petition  or  beginning 
all  anew."  The  Committee  reported  numerous  precedents, 
from  18  Edward  I,  (1289)  downwards  to  23  Charles  H. 
(1671),  showing  that  judicial  proceedings  continued  from 
Session  to  Session,  and  from  Parliament  to  Parliament, 
''  in  the  same  state  in  which  they  were  m%  when  last  in 
agitation."* 

The  opinion  of  the  Committee  in  support  of  this 
position  was  approved  of  and  confirmed  by  the  House. 
It  appears,  however,  that  some  doubts  upon  the  point 
were  shortly  afterwards  revived.  Whereupon  the  House, 
on  the  11th  and  17th  of  March,  1678,  referred  the  whole 
question  again  to  the  Committee  of  Privileges,  who,  on 
the  18th  of  the  same  month,  reported  their  opinion, 
"  that  in  all  cases  of  Appeal  and  Writs  of  Error,  they 
continue,  and  are  to  be  proceeded  on  in  statu  quo,  as  they 
stood  at  the  dissolution  of  the  last  Parliament,  without 
beginning  de  novo ;  and  that  the  dissolution  of  the  last 
Parliament  doth  not  alter  the  state  of  the  Impeachments 
brought  up  by  the  Commons  in  that  Parliament."  On 
the  19th  of  March,  1678,  the  House  concurred  with  the 
Committee,  and  the  practice  has  been  ever  since  strictly 
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oonfonnable  with  that  resolution.  Accordingly,  it  is 
a  very  conunon  thing  to  adjourn  the  further  hearing 
of  a  cause  till  the  next  ensuing  session ;  and  the  inter- 
Tention  of  a  dissolution  of  Parliament  will  not  make  any 
difference. 

About  thirty  years  ago  (on  the  20th  January  1812)9  a 
committee  of  Lords,  known  by  the  title  of  the  "  Appeal 
Committee/'  was  first  appointed ;  and  has  been  regularly 
since  renewed  in  every  succeeding  Parliament.  To  this 
committee  are  referred,  as  matter  of  course,  all  incidental 
appUcations  as  well  upon  Writs  of  Error  as  upon  Appeals, 
The  committee  institutes  the  necessary  investigation,  and 
makes  a  report,  which  is  either  adopted  or  rejected,  or 
modified  by  the  House,  as  may  appear  expedient. 

All  petitions  must  be  addressed  to  the  House,  not  to 
the  committee;  who  derive  authority  solely  firom  the 
order  of  reference.  Their  province  is  to  examine  and 
report ;  not  to  decide. 

The  Appeal  Committee  is  never  empowered  to  dis- 
pose of  the  merits,  or  of  any  question  that  may  imme- 
diately affect  the  merits,  of  a  cause.      The  business 
referred  to  this  committee  relates  chiefiy  to  matters  of 
routine ; —applications,  for  example,  to  enforce  or  to 
relax  the  standing  orders ;  to  supply  defects  in  petitions 
of  appeal;  to  sunamon  additional  parties;  to  correct ^f*^^ 
errors ;  to  rectify  informalities,  &c.    Matters,  in  short,  /tc^^ '  ^ 
of  a  practical  nature,  ordinarily  disposed  of  either  by    .   ^ 
consent,  or  with  little  opposition.    Counsel  never  ^PP^^^^^^^X^ 
before  the  Appeal  Committee ;  but  the  agents,  on  both  j^^^^^^J/^ 
sides,  are  ordered  to  attend,  and  are  heard  in  support  of 
their  respective  allegations. 

The  sittings  of  the  Appeal  Committee  are  not  fixed 
to  any  particular  days.  They  meet  when  business 
requires  them  to  assemble ;  generally  once  a  fortnight, 
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at  a  quarter  to  four,  p.m.;  and  they  sit  for  about  an  hour. 
If  any  serious  difficulty  or  doubt  occur,  the  Lord  Chan- 
cellor is  requested  to  attend ;  and  if  the  Committee  find 
that  the  questions  raised  before  them  are  really  import- 
ant, they  occasionally  report  their  opinion,  that  the 
matter  be  argued  by  one  counsel  of  a  side  at  the  Bar  of 
the  House. 

The  convenience  of  a  reference  to  this  subordinate 
tribunal  has,  within  the  last  twenty  years,  become  so 
conspicuous,  that  very  few  incidental  applications  are 
now  disposed  of  by  the  House,  without  a  previous  report 
from  the  Appeal  Committee. 
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CHAPTER  THE  THIRD. 


&t  t^t  ^Mititmtti* 


Who  are  the  AisistanUy  35. — Hoto  summoned,  36. — Originally  Mem^ 
hen  of  the  Concilium  Regis  OrcUnarium,  ibid. — Illuatrations  of  the  Con- 
nexion between  the  House  and  Assistants,  37 — Admonition  of  Lord 
Somers  to  the  Assistants,  39. — Master  of  the  Rolls,  40. — Attorney- 
General,  42. — Solicitor- Getieral,  44. — King's  Serjeants,  46. — Services  of 
Assistants  performed  now  exclusively  by  the  Judges,  46. — Their  duties, 
ibid. — Do  not  attend  unless  specially  summoned^  47. — Deliver  no  opinion 
till  required,  ibid« — When  raised  to  the  Peerage,  cease  to  officiate  as 
Assistants,  ibid. — Their  opinions  taken  on  abstract  questions  propounded 
to  them,  ibid.— -FFA^n  unanimous,  their  opinion  given  by  one  of  the 
Chiefs,  48. —  When  they  differ  their  opinions  delivered  seriatim,  with 
their  reasons,  ibid.»-7^Ad  House  not  bound  by  their  opinions,  49. — Assist 
on  Impeachments  and  Trials  of  Peers  and  Peeresses,  50. — Also  in  Legis- 
kuion,  51. — Petitions  for  Private  Dills  referred  to  them,  52. — Assist 
en  Ptiblic  Dills,  ibid. — Have  declined  to  anstoer  questions  likely  to  come 
before  them  in  the  Courts  below,  52. — And  also  questions  not  restricted 
to  the  construction  of  existing  Statutes,  53. — Contrary  precedents,  ibid. — 
Irish  Judges,  57. — Scotch  Judges,  \h\A» — Observations  by  Lord  President 
Hope,  59. 

The  Constitutional  Assistants  of  the  House  of  Lords 
are  the  Justices  of  the  King's  Bench,  and  of  the  Com- 
mon Pleas ;  the  Barons  of  the  Exchequer  (*) ;  the  Master 
of  the  Rolls;  the  Attorney-General;  the  Solicitor- 
General  ;  and  the  King's  Serjeants. 

(*)  Thej  must  be  rach  of  the  Barons  of  the  Exchequer  aa  are  of  the  degree  of 
the  coif. 
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Their  attendance  is  required  by  writ  passing  under 
the  Great  Seal,  and  issuing  out  of  the  office  of  the  Clerk 
of  the  Crown  in  Chancery.  This  writ  is  prepared  and 
delivered  to  the  Assistants  along  with  the  patents  of 
their  respective  offices ;  and  it  is  addressed  in  precisely 
the  same  terms  to  all  of  them ;  commanding  their  attend- 
ance to  treat  and  give  advice  in  Parliament  (*'). 

They  appear  originally  to  have  been  summoned  as 
members  of  the  Concilium  Regis  Ordinarium;  a  body 
composed  of  the  chief  officers  of  state,  who  were  com- 
manded by  the  Crown  to  give  advice  and  assistance  in 
Parliament.  It  has  been  conjectured,  that  at  a  very 
remote  period  they  had  a  voice  in  judido.  Lord  Hale  («) 
is  of  this  opinion,  and  cites  some  obscure  and  doubtful 
precedents  in  support  of  it.  It  is,  however,  certain, 
that  since  the  reign  of  Edward  III.,  they  have  officiated 


(^)  When  the  Parliament  is  sitting, 
the  writ  addressed  to  an  Assistant  is 
as  follows : — 

"  William  the  Fonrth,  by  the  grace 
of  God^  &c.  To  our  trusty  and  well- 
beloved  A.B.,  one  of  the  Justices  of 
our  Court  of  Common  Pleas,  greeting. 
— ^Whereas  our  Parliament  for  certain 
arduous  and  urgent  affairs  concerning 
us,  the  state  and  defence  of  our  said 
United  Kingdom  and  the  Church,  is 
now  met  at  our  city  of  Westminster, 
and  there,  with  the  prelates,  nobles, 
and  peers  of  our  said  United  Kingdom, 
to  confer  and  treat,  we  strictly  enjoin- 
ing command  you  that,  all  other  things 
laid  aside,  you  be  personally  present  at 
our  said  Parliament,  with  us  and  with 
others  of  our  council  to  treat  of  the 
aforesaid  affairs,  and  to  give  your  ad- 
vice, and  this  you  may  in  no  wise 
omit.  Witness  ourself  at  Westmin- 
ster," &c. 

When  the  Parliament  is  dissolved 


and  before  the  new  Parliament  has 
met,  the  writ  is  as  follows : — 

**Greoi^e,  &c.  To  our  trusty  and 
well-beloved  A.B.,  Master  or  Keeper 
of  the  Bolls  in  our  Court  of  Chancery. 
Whereas,  by  the  advice  and  assent  of 
our  council,  for  certain  arduous  and 
urgent  affairs  concerning  us,  the  state 
and  defence  of  our  United  Kingdom  of 
Great  Britain  and  Ireland,  and  the 
Church,  we  have  ordered  a  certain  Par- 
liament to  be  holden  at  our  city  of 
Westminster  on  the  day 

of  next  ensuing,  and  there  to 

treat  and  have  conference  with  the 
prelates,  great  men,  and  peers  of  our 
realm.  We  strictly  enjoining  com- 
mand you  that  (waving  all  excuses) 
you  be  at  the  said  day  and  place  per- 
sonally present  with  us  and  with  the 
rest  of  our  council,  to  treat  and  give 
your  advice  upon  the  affairs  aforesaid, 
and  this  in  nowise  do  you  omit.  Wit- 
ness," &c. 

(«)  Hale's  Juris.,  69. 
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in  the  House  of  Lords,  merely  as  advisers  and  attend- 
ants, without  enjoying  any  vote  in  its  determinations. 

Their  parliamentary  services  were  regarded  as  matter 
of  primary  and  paramount  obligation ;  and  were  per- 
formed, probably,  without  inconvenience,  at  a  period 
when  the  sessions  of  Parliament  were  short,  and  when 
the  labours  of  the  ordinary  Courts  of  Justice  were  com- 
paratively light  and  unimportant. 

In  order  to  illustrate  the  connexion  which  subsists 
between  the  House  and  the  Assistants,  I  shall  begin  by 
referring  to  some  remarkable  proceedings  which  occurred 
about  two  centuries  ago.    On  the  14th  of  April,  1641, 
the  following  Order  appears  in  the  Journals: — **It  is 
ordered,  that  the  Assistants  attending  this  House,  are 
constantly  to  attend  when  the  House  sits.'*    On  the 
11th  of  August  in  the  same  year,  it  was  ordered,  "  that 
Mr.  Baron  Hendon  and  Mr.  Justice  MaUett  have  leave 
to  be  absent  from  this  House,  to  prepare  themselves 
against  their  going  circuit."     In  the    following  year, 
two  of  the  Judges  having  left  London,  in  obedience  to 
the  king's  commands,  to  attend  his  majesty  (Charles  I.) 
at  York,  the  Lords  issued  an  order  in  these  terms : — 
"7th  June,  1641.      The   House  being   informed  that 
Judge  Heath,   and   Judge  Foster,    Assistants   of  this 
House,  are  gone  to  York  without  leave  of  this  House ; 
it  is  therefore  ordered,  that  they  or  any  other  Assist- 
ants, that  are  gone  to  York,  shall  be  sent  back  as  delin- 
quents, that  some  example  be  made  of  them."    On  the 
9th  of  June,  1642,  it  was  ordered,  "  That  the  warrant 
sent  out  for  the  bringing  up  of  Mr.  Justice  Foster,  before 
the  Lords,  for  endeavouring  to   go  to  York  without 
leave,  being  grounded  on  misinformation,  was  to  be 
vacated  and  taken  off  from  the  record."    On  the  follow- 
ing day,  a  letter  appears  in  the  Journals  from  Mr.  Jus- 
tice Heath  to  the  Speaker — "  with  humbleness  acknow- 
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ledging  the  tie  which  lay  upon  him,  for  his  attendance 
upon  the  Honourable  House  of  Peers,  where  he  was  an 
Assistant,  though  the  meanest  of  any;'*  accompanied 
with  a  petition  which  he  requested  the  Speaker  to  pre- 
sent to  their  Lordships,  setting  forth  sundry  circum- 
stances which  he  alleged  as  an  excuse  for  his  absence 
from  the  House ;  "  wherein  he  should  always  really  per- 
form that  service  and  fidelity,  which  their  Lordships 
might  justly  expect  from  him,  the  meanest  and  hum- 
•  blest  of  their  Assistants  and  Servants."  After  reading 
which  petition,  the  House  "  declared  that  the  said  Mr. 
Justice  Heath  going  from  the  Parliament  without  leave, 
was  against  his  oath ;  but  his  sta3ring  at  the  Parliament, 
being  sent  for  from  hence,  was  not  against  his  oath.** 

On  the  21st  of  April,  1643,  a  committee  appointed  by 
the  House,  was  authorised  to  *•  call  as  their  Assistants  all 
the  Judges  and  the  King's  Counsel." 

On  the  1st  of  November,  1648,  it  was  ordered,  "  That 
a  Writ  of  Assistance  be  issued  out  to  call  Mr.  Justice 
Creshfield  to  be  one  of  the  Assistants  of  this  House." 

On  the  22d  of  November,  1648,  it  was  ordered,  ''  That 
all  the  new  Judges  and  Barons  have  Writs  of  Assistance 
to  attend  this  House." 

On  the  30th  of  the  same  month,  it  was  ordered,  "  That 
one  Judge  of  every  Bench  shall  constantly,  every  day 
when  the  House  sits,  give  attendance  as  Assistants  of 
this  House." 

On  the  18th  of  January  following,  it  was  ordered, 
**  That  Mr.  Baron  Trevor  have  leave  to  be  absent  from  his 
attendance  in  this  House  as  an  Assistant,  for  fourteen 
days." 

One  of  the  earliest  entries  in  the  Journals  on  the  re- 
assembling of  the  Long  Parliament  after  the  Restoration, 
is  an  Order  dated  4th  June,  1 660,  whose  altered  phraseo- 
logy bespeaks  the  re-establishment  of  royal  authority : 
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"  Ordered,  that  the  Lord  Chancellor  do  move  His  Majesty 
that  he  would  be  pleased  to  give  order  for  writs  to  the 
Judges,  whereby  they  may  attend  this  House  as  Assist- 
ants.'' On  the  following  day,  6th  June,  1660,  the  Lord 
Chancellor  Clarendon  ''  signified  to  the  House  that  His 
M^esty  had  given  order  for  the  Judges  to  attend  the 
House  as  Assistants." 

On  the  14th  of  January,  1666,  it  was  ordered,  "  That 
the  Grentleman  Usher  of  the  Black  Rod  do  acquaint  the 
Judges  that  they  attend  this  House  according  to  their 
duty." 

On  the  12th  of  December,  1 667,  "  the  House  being  in- 
formed that  the  Lord  Chief  Justice  of  the  Common  Pleas, 
an  Assistant  to  this  House,  is  arraigned  to  appear  before 
the  House  of  Commons,  to  answer  some  complaint  against 
him,  which  he  thinks  fit  to  acquaint  their  Lordships 
with ;  the  House  leaves  it  to  him  to  do  therein  as  he 
thinks  fit." 

Other  entries  might  be  cited ;  but  I  shall  content  myself 
with  quoting  one  or  two  passages  fl'om  a  purer  period  of 
our  Constitutional  EQstory.  On  the  25th  of  November, 
1693,  (Lord-Keeper  Somers  on  the  Woolsack,)  it  was  or- 
dered, "  That  one  Judge  of  each  Court  in  Westminster 
HaU  do  attend  this  House  during  the  term."  On  the  8th 
of  February  following  (Lord  Somers  again  being  present), 
it  was  observed,  ''  That  the  Judges  did  not  daily  attend 
as  they  ought ; "  whereupon  an  order  was  made,  that 
''  AU  the  Judges  do  attend  this  House  to-morrow,  inmie- 
diately  upon  the  rising  of  the  respective  Courts  in  West- 
minster Hall,  and  do  not  go  away  until  the  rising  of  the 
House."  The  Judges  attended,  accordingly,  on  the  fol- 
lowing day ;  and  received  fi-om  the  Lord-Keeper  (in  pur- 
suance of  a  previous  instruction  £rom  the  House),  the 
following  laconic  admonition: — ''I  am  commanded  to 
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tell  you  that  you  have  the  honour  to  be  the  Assistants 
here ;  and  the  House  takes  notice  of  your  great  negligence 
in  your  attendance.  You  have  had  sometimes  warning 
given  you,  though  not  with  so  much  solemnity  as  I  am 
directed  now  to  do  it.  K  this  fault  be  not  amended  for 
the  future,  the  House  will  proceed  with  great  severity 
against  you."  This  rebuke  seems  scarcely  to  have  an- 
swered its  purpose ;  for,  on  the  3rd  December,  1694,  it 
was  *'  ordered  that  all  the  Judges  do  attend  this  House 
to-morrow  at  twelve  of  the  clock,  except  such  whose 
attendance  is  at  present  necessary  in  the  Courts  of  Law 
or  Equity ;  and  that  the  reprimand  given  to  the  Judges 
the  9th  day  of  February,  1693,  be  then  repeated  to  them." 
On  the  4th  December,  1694,  the  Lord-Keeper  Somers 
"  pursuant  to  the  order  of  yesterday,  repeated  to  the 
Judges  the  reprimand  given  them  the  9th  day  of  Fe- 
bruary, 1693."  We  have,  therefore,  the  authority  of 
Lord  Somers,  the  first  of  Constitutional  Lawyers,  for 
holding  that  the  attendance  of  the  Assistants,  when  re- 
quired by  the  House,  cannot  be  omitted  or  neglected 
without  a  grave  breach  of  duty. 

The  services  of  the  Master  of  the  Rolls  as  an  Assistant, 
do  not  appear  to  have  been  of  so  ancient  or  of  so  regular 
a  standing  as  those  of  the  Common  Law  Judges.  Whe- 
ther this  officer  was  anciently  a  member  of  the  Cownlium 
Regis  Ordinarium^  my  researches  do  not  enable  me  to 
determine.  But  there  is  evidence  that  he  performed  the 
functions  of  an  Assistant  in  Parliament  more  than  three 
centuries  ago ;  in  the  36  Henry  VHI.  With  what  de- 
gree of  punctuality  he  subsequently  did  service  in  that 
capacity,  I  have  not  ascertained;  but  on  the  30th  of 
April,  1660,  the  following  entry  appears  in  the  Journals : 
"  Ordered,  that  the  Chief  Baron  of  the  Exchequer  and 
the  Master  of  the  Rolls,  have  notice  to  give  attendance 
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in  this  House  as  Assistants.*'  The  privilege  of  the  Mas- 
ter of  the  Rolls  to  receive  a  writ  of  summons  as  an  As- 
sistant, and  the  corresponding  right  of  the  House  to  re- 
quire his  attendance,  became  the  subject  of  discussion  in 
1690;  when  both  points  appear  to  have  been  ultimately 
established  beyond  the  reach  of  controversy. 

On  the  4th  of  December,  1690,  a  petition  was  presented 
to  the  Lords  on  behalf  of  Henry  Powle,  Esq.,  then  Master 
of  the  Rolls,  setting  forth  ''  that  his  predecessors  in  office 
had  time  out  of  mind  been  summoned  to  attend  in  Par- 
liament as  Assistants  of  the  House  of  Peers ; "  and  pray- 
ing ''  that  according  to  the  duty  of  his  place,  the  House 
would  give  directions  therein.''  It  was  ordered,  that  this 
petition  be  referred  to  the  Conmiittee  for  Privileges,  "  to 
consider  the  claim  of  right  of  the  Master  of  the  RoUs  to 
sit  as  Assistant  of  this  House.''  On  the  9th  of  December, 
1690,  the  Ciommittee  reported  that  it  appeared  from  the 
Pawns  in  the  Petty  Bag  Office,  "  that  writs  of  summons 
had  been  issued  to  the  Masters  of  the  RoUs,  summoning 
them  to  attend  as  Assistants  of  this  House,  in  most  of 
the  Parliaments  held  since  the  36  Henry  VIII."  With 
a  view  to  the  consideration  of  this  Report,  it  was  ordered 
that ''  All  the  Lords  in  and  about  the  town  be  sunmioned 
to  attend  this  House  to-morrow."  What  then  occurred 
does  not  appear ;  but  the  claim  was  certainly  made  out ; 
for,  on  the  19th  of  December,  1690,  there  is  an  entry  in 
the  journals,  stating  that  the  Master  of  the  Rolls  rose 
"*  in  his  place  as  an  Assistant  qf  the  House ; "  and  was 
heard  in  an  Appeal  cause  between  the  Earl  of  Dorset  and 
himself.  His  successors  have  not  uniformly  continued 
their  attendance;  nor  is  it  now  usual  to  require  it; 
although  every  Master  of  the  Rolls,  on  his  appointment 
to  that  station,  still  receives  a  writ  of  summons  as  an 
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Assistant,  which  is  delivered  to  him  along  with  his  official 
patent  (*»). 

With  respect  to  the  Attorney-general,  it  appears  that 
his  duties  as  an  Assistant  in  the  House  of  Lords  were 
held,  in  former  times,  to  disqualify  him  from  sitting  as  a 
member  of  the  House  of  CJommons, 

On  the  8th  of  April,  1614,  this  question  was  much 
debated  in  the  Lower  House;  and  a  committee  was 
appointed  to  search  precedents.  On  their  report,  the 
House  resolved  that  the  Attorney-general  "  shall  for  this 
Parliament  remain,  but  that  no  Attorney-general  shall 
serve  as  a  member  after  this  Parliament." 

On  the  7th  and  8th  of  February,  1620,  the  same  point 
again  occurred ;  and  it  was  determined  that  a  new  writ 
should  issue  in  the  Attorney-general's  place. 

On  the  9th  and  10th  of  February,  1625,  a  new  writ  for 
the  choice  of  another  bwrgess  was  ordered,  in  the  room  of 
Sir  Robert  Heath,  Attorney-general,  according  to  the 
precedents  of  1614  and  1620. 

On  the  29th  of  January,  1640,  a  new  writ  was  ordered 
^  in  the  room  of  Mr.  Herbert,  who  was  made  Solicitor 
when  he  was  returned  a  burgess,  and  is  now  made 
Attorney  General,  and  in  that  req)ect  is  to  sit  as  an 
Assistant  to  the  Lords'  House." 

To  show  the  closeness  of  the  Attorney-general's 
connexion  with  the  House  of  Lords,  reference  may  also 
be  had  to  the  following  entry  in  the  Journals : — 

"27th  of  June,  1661. — Whereas  the  House  was  this 
day  acquainted  that  the  House  of  Commons  was  desirous 
to  be  informed  by  Mr.  Attorney-general  concerning  some 
business  wherein  his  Majesty  is  concerned ;  and  in  regard 

(«»)  "In  Parliament  time,  when  the  Chief  Justice  of  England,  upon  the 
Master  of  the  Rolls  sits  in  the  House  second  Woolsack.**  Dugdale's  OflSce  of 
of  Lords,  his  place  is  next  to  the  liOrd      Chancellor. 


OP  THE  ASSISTANTS.  43 

Mr.  Attorney-general  is  an  assistant  of  this  House,  it  is 
ordered  that  he  have  leave  of  this  House  to  repair  to  the 
House  of  Commons,  to  give  satisfaction  therein.'* 

On  the  15th  of  June,  1685,  a  standing  order  was  passed 
requiring  that  "for  the  future  neither  his  Majesty's 
Attorney-general,  nor  any  assistant  to  this  House,  shall 
be  allowed  to  he  of  counsel  at  the  har  of  this  House,  for 
any  private  person  or  persons  whatsoever." 

On  the  14th  of  January,  1692,  it  was  "ordered,  that 
an  address  be  made  to  his  Majesty,  that  the  Attorney- 
general  for  the  time  being  may  attend  this  House  as  an 
assistant;  and  that  it  be  referred  to  the  committee  to 
draw  up  the  same.''  Sir  John  Somers  was  at  this  period 
Attorney-general ;  but  whether  he  ever  sat  as  an  assistant 
in  the  House  of  Lords  does  not  appear.  The  part  he 
acted  in  the  House  of  Commons  is  matter  of  history; 
and  since  his  time  the  Attorney-general  appears  almost 
always  to  have  had  a  seat  in  that  assembly. 

On  the  18th  of  February,  1698,  a  committee  of  the 
Lords  was  appointed  "  to  inspect  the  books  to  consider  in 
what  manner  his  Majesty's  Attorney-general  hath  been 
heard  in  this  House,  when  he  hath  been  an  Assistant 
npon  several  causes  which  have  heretofore  arisen."  No 
report  appears. 

On  the  7th  of  May,  1742  (temp.  Lord  Hardwicke),  on 
an  Irish  Appeal  of  Lord  Kingston  v.  Damer,  the  Attorney- 
general  being  of  counsel  for  the  appellant,  it  was  moved, 
"That  the  standing  order  of  the  13th  of  June,  1685, 
might  be  read ;  and  this  being  done,  it  was  moved.  That 
Mr.  Attorney-general  be  heard  as  of  counsel  for  the 
appellant ;  which,  being  objected  to,  after  debate  it  was 
resolved  that  Mr.  Attorney-general  should  be  heard,  and 
he  was  heard  accordingly." 

In  consequence  of  the  objection  raised  in  this  case  to 
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the  Attorney-general's  appearance  as  counsel  for  Lord 
Kingston,  it  was  thought  expedient  to  amend  the 
standing  order,  so  as  to  prevent  it  from  operating 
against  Assistants  who  had  not  actually  taken  their  seat 
on  the  wocdsack.  The  order  was  altered  accordingly  on 
the  13th  of  May,  1742,  and  now  stands  as  follows: — 
^*  Ordered,  that,  for  the  ftiture,  neither  his  Majesty's 
Attorney-general,  nor  any  other  Assistant  to  this  House, 
qfter  having  taken  his  place  on  the  nx)olsack8  as  such^  shall 
be  allowed  to  be  of  counsel  at  the  Bar  of  this  House  for 
any  private  person  or  persons  whatsoeverC).'* 

The  official  duties  of  the  Solicitor-general,  as  an 
Assistant  to  the  House  of  Lords,  did  not  disqualify 
him  from  sitting  as  a  member  of  the  House  of  Com- 
mons. This  was  determined  so  far  back  as  the  Ist 
of  October,  1566,  {')  (8  Elizabeth),  in  the  case  of  Mr, 
Solicitor-general  Onslowe;  who  being  returned  a  bur- 
gess for  Stenynge  in  Sussex,  was  "  sent  down  by  the 
Lords  with  the  Queen's  Serjeant-at-law  and  the 
Attorney-general,  to  show  cause  why  he  should  not  be 
a  member  of  the  House  of  Commons;  but  although 
he  alleged  many  weighty  reasons  from  his  office  of 
Solicitor,  and  from  his  writ  of  attendance  in  the  Upper 
House,  yet  he  was  nevertheless  adjudged  to  be  a  member 
of  the  House  of  Commons."    This  precedent  was  fol- 


(')  ^  The  Attorney-general,  as  an 
assistant  to  the  Lords'  Honse,  is,  on  the 
trial  of  a  Peer,  to  sit  within  the  Bar, 
unless  he  is  a  member  of  the  Honse  of 
Commons,  and  then  he  is  to  be  without 
the  Bar.  In  1678,  Sir  William  Jones, 
at  the  trial  of  Lord  Pembroke,  and  in 
1699,  Sir  John  Trevor,  at  the  trial  of 
Lord  Warwick,  both  sat  within  the 
Bar ;  neither  of  them  being  members 
of  the  House  of  Commons.     But  in 


Lord  Kilmarnock's  trial,  in  1746,  Sir 
Dudley  Rider,  being  a  member  of  the 
House  of  Commons,  did  on  great  con- 
sideration appear  without  the  Bar,  and 
so  did  Mr.  Pratt,  Attorney-general  at 
the  trial  of  Lord  Ferrers,  in  1760."— 
Note  by  Mr.  Speaker  Onslowe,  2  Hat- 
sell's  Precedents,  27. 

0  Commons'  Journals,  ist  October, 
1566. 
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lowed  in  other  cases  where  the  same  question  was 
raised. 

The  office  of  Assistant  does  not  appear,  at  any  period^ 
to  have  disqualified  the  King's  Serjeants  firom  sitting 
as  members  of  the  House  of  Commona 

On  the  l7th  of  February,  1575  (*),  "upon  sundry  mo- 
tions it  was  concluded,  that  according  to  old  precedents, 
Mr.  Serjeant  Geoflrey,  returned  one  of  the  Knights  for 
Sussex,  may  have  voice,  and  give  his  attendance  as  a 
member,  notwithstanding  his  attendance  in  the  higher 
House,  as  one  of  the  Queen's  Serjeants,  for  his  counsel 
there,  as  the  place  where  he  hath  no  voice,  nor,  indeed,  is 
any  member  of  the  same.'* 

In  the  Journal  of  the  House  of  Commons,  22nd  of  No- 
vember, 1606,  it  is  observed,  "that  there  were  many 
precedents  of  the  King's  Serjeant  and  Solicitor  sitting 
in  the  House  of  Commons." 

The  King's  Serjeants,  besides  being  Assistants  of  the 
House  of  Lords,  were,  and  are,  I  imagine,  still  liable  to 
serve  as  Assistants  to  the  Triers  of  petitions,  of  whose 
functions  some  account  has  been  given  (>"). 

In  Hatsell's  Precedents  (*)  there  is  the  following  note 
by  Mr.  Speaker  Onslowe :  "  The  Attorney  is  an  Assistant 
in  the  House  of  Lords ;  whereas  the  Master  of  the  Rolls, 
King's  Seijeants,  Solicitor-General,  and  Masters  in  Chan- 
cery, are  but  Attendants''  This  is  very  positively  laid 
dovm ;  but  is,  I  apprehend,  clearly  erroneous;  for  we  have 
seen  it  established  that  the  Master  of  the  Bolls  is  an 
Assistant ;  and  it  seems  equally  indisputable,  that  the 
Solicitor-€reneral  and  the  King's  Serjeants  are  so  like^ 
wise.  In  the  first  place,  they  are  summoned  by  a  writ 
precisely  the  same  in  terms  as  that  addressed  to  the 

(>)  Commons'  Journals.  (^)  Ante,  p.  5. 

(«)  Vol.  ii.  p.  28. 
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Queen'8  Judges  and  to  the  Attorney-General.  In  the 
second  place,  we  have  the  authority  of  an  entry  in  the 
journal  of  the  House  of  Commons  (2nd  May,  1606),  for 
holding  upon  this  question,  that  with  respect  to  the  At- 
torney-General, Solicitor-General,  and  the  Queen's  Ser- 
jeants, ''  eadem  est  ratio.''  Thirdly,  there  is  an  Order  in 
the  Lords'  Journals  of  the  2nd  of  May,  1660,  expressly 
requiring  Serjeant  Mallett  to  attend  as  an  Assistant,  And 
.  fourthly,  we  are  to  consider  the  terms  of  the  Standing 
Order  of  the  13th  of  June,  1685  (as  amended  on  the  13th 
of  May,  1742),  "  That  neither  his  Majesty's  Attorney- 
General,  nor  ant/  other  Assistant  to  this  House,  after  hav- 
ing taken  his  place  on  the  Woolsack  as  such,  shall  be 
allowed  to  be  of  counsel  at  the  Bar  of  the  House  for  any 
private  person  whatsoever."  Who  are  the  **  other*'  Assist- 
ants here  referred  to  besides  the  Attorney-General? 
Certainly  not  the  Judges,  nor  the  Master  of  the  Rolls, 
nor  the  Masters  in  Ordinary  in  Chancery ;  for  none  of 
these  can  practise  as  counsel  in  any  court  of  justice. 
The  "  other"  Assistants  must  therefore,  of  necessity,  have 
been  the  Solicitor-General,  and  the  King's  Serjeants. 

With  respect  to  all  these  important  functionaries, 
however,  one  general  and  principal  distinction  is  observ- 
able ;  namely,  that  the  Master  of  the  Rolls,  the  Attorney- 
General,  the  Solicitor-Greneral,  and  the  King's  Serjeants, 
although  bound  to  give  service  as  Assistants  in  the  House 
of  Lords,  are,  nevetheless,  not  disqualified  from  sitting  as 
members  of  the  other  House  of  Parliament.  Whereas 
the  Common  Law  Judges,  being  positively  excluded  from 
the  House  of  Commons,  are  free  from  the  embarrassment 
of  a  divided  allegiance.  Hence,  chiefly,  I  presume  it  is, 
that  by  them,  for  upwards  of  a  century  and  a  half,  the 
duties  of  Assistants  have  been  exclusively  performed. 

Those  duties  were  anciently  of  the  first  importance  in 
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all  the  departments  of  judicature.  No  cause  was  heard 
in  former  times,  without  the  attendance  and  co-operation 
of  the  Judges.  They  advised  the  House  on  points  of  law 
and  equity.  They  prepared  special  judgments  (j).  They 
drew  up  and  settled  issues  when  trials  at  law  were  di- 
rected C').  They  stated  in  what  cases  relief  might  be  had 
in  the  ordinary  courts.  They  explained  the  proceedings 
of  their  own  tribunals ;  and  thus  obviated  every  chance 
of  deception  or  mistake  in  principle  or  practice. 

Of  late  years,  however,  their  attendance  has  only  been 
occasional ;  and,  in  fact,  they  may  now  be  said  to  give 
no  assistance  to  the  House,  unless  smnmoned  for  that 
purpose  by  a  special  order.  When  such  order  is  made,  a 
sununons  is  directed  to  each  of  the  Common  Law  Judges. 
It  is  not  usual  to  select  individual  Judges,  or  the  Judges 
of  a  particular  court;  because  all  are  alike  subject  to  the 
conunon  obligation  of  attendance. 

When  the  Judges  are  summoned  to  attend  the  hearing 
of  a  cause,  they  take  their  places  on  the  Woolsack,  and 
listen  to  the  arguments  of  counsel ;  but  they  deliver  no 
opinion  until  required  to  do  so  by  order  of  the  House  {^). 

Such  of  the  Judges  as  have  been  raised  to  the  Peerage 
no  longer  oflBciate  as  Assistants,  nor  sit  with  the  other 
Judges  on  the  Woolsack,  but  occupy  their  proper  places 
as  members  of  the  House. 

The  Assistants  do  not,  in  direct  terms,  advise  the 
House  as  to  the  judgments  which  it  may  be  expedient  to 
pronounce.  In  other  words,  they  do  not  mggest  judg- 
ments for  the  adoption  of  the  House;  their  opinions  being 


0  Journals^  18th  and   2  let  March^  June^  1660,  provides  that  the  Judges 

1697.  being  appointed  to  attend  the  House, 

(^)  Journals,  20th  December,  1690 ;  are  not  to  speak,  or  to  deliver  any 

17th  February,  1691 ;  19th  November,  opinion  until  it  be  required,  and  it  be 

1692.  permitted  so  to  do  by  the  major  part  of 

0)  The  standing  order.  No.  4,  9th  the  House  in  case  of  difference. 
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generally  given  upon  abstract  questions  of  law,  pro- 
pounded by  the  House  for  their  consideration.  Thus,  on 
a  Writ  of  Error  or  Appeal,  they  are  never  asked  in  direct 
terms,  whether  the  decision  of  the  Court  below  ought  to 
be  affirmed  or  reversed ;  but  the  questions  propounded 
are  usually  so  framed  as  to  embrace  abstractedly  all  the 
difficulties  of  the  particular  case  in  hand  ("). 

When  the  Judges  are  unanimous,  their  opinion  is 
usually  delivered  by  one  of  the  chiefs  of  the  courts  bolow. 
Occasionally,  however,  this  duty  is  devolved  on  a  Puisne 
Judge,  the  selection  of  whom  appears  to  be  matter  of 
arrangement  among  the  Judges  themselves ;  the  House 
having  never,  so  far  as  I  know,  made  any  order  on  the 
subject. 

If  the  Judges  differ,  the  circumstance  is  mentioned  to 
the  House  by  the  Speaker ;  and  they  are  ordered  to  deli- 
ver their  opinions  seriatim^  and  to  assign  their  respective 
reasons ;  as  in  the  case  of  the  Chamberlain  of  London  v, 
Evans,  3rd  of  February,  1767,  where  Lord  Chancellor 
Camden,  having  acquainted  the  House  that  the  Judges 
differed,  "they  were  directed  to  deliver  their  opinions 
seriatim,  with  their  reasons ; "  which  they  did  accord- 
ingly. A  similar  proceeding  took  place  in  the  case  of  the 
Bishop  of  London  t?.  Fytche,  26th  of  May,  1 783,  where 
the  Order  of  the  day  being  read  for  the  further  consider- 
ation of  the  case,  and  for  the  Judges  to  deliver  their  opi- 
nions upon  the  questions  of  law  proposed  to  them,  the 
Earl  of  Mansfield,  Speaker,  acquainted  the  House,  that 


(")  The  usual  practice  is  to  put  a  having  before  such  marriage  a  jointure 

feigned  case ;  as,  for  example,  on  the  made  to  her  in  bar  of  dower,  is  thereby 

appeal  of  the  Earl  of  Bucks  f>,  Ladj  bound  within  the  statute  of  the  27th 

Drurj,  20th  May  1762,  the  following  Hen.  VIII^  c.  10,"  upon  which  the 

question  was  drawn  up  by  the  Speaker  Judges   (20th   May)    delivered    their 

(Lord    Mansfield)  and  propounded  to  opinions  in  the  negative,  and  gave  their 

the  Judges,  viz.  ''  whether  a  woman  reasons, 
married  under  the  age  of  21   years, 
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the  Judges  differed  in  their  opinions  upon  the  questions 
which  had  been  propounded  for  their  consideration.  It 
was,  therefore,  ordered,  "  That  the  Judges  present  do 
deliver  their  opinions  seriatim,  with  the  reasons." 

The  same  course  was  also  pursued  in  Gibson  v.  Minet, 
3d  February,  1791 ;  and  in  the  great  case  of  Lickbar- 
row  V.  Mason,  22d  April,  1793. 

As  a  further  illustration  of  the  course  of  proceeding 
in  important  and  difficult  cases,  on  which  the  Judges 
are  divided  in  opinion,  refer^j^e  may  be  had  to  the 
Journals  of  1778,  where  in  the  case  of  The  East  India 
Company  v.  Tod,  a  question  being  put,  on  the  4th  of 
February,  to  the  Judges,  who  desiring  time  to  con- 
sider the  same,  the  further  consideration  of  the  case 
was  thereupon  adjourned.  On  the  8th  February,  the 
Lord  Chancellor  informed  the  House  that  several  of 
the  Judges  being  unable  to  attend  at  the  hearing, 
and  a  majority  of  those  who  did  attend  differing  in 
opinibn  from  a  solemn  judgment  of  the  Court  of  King's 
Bench;  it  was  ordered  that  the  case  be  re-heard  by 
Counsel  at  the  Bar  on  the  10th  of  April,  and  that  all 
the  Judges  of  England  do  then  attend."  On  the  2d  of 
May  the  case  was  re-heard ;  the  Judges  delivered  their 
opinions,  and  the  judgment  of  the  Court  of  King's  Bench 
was  affirmed  ("). 

It  has  been  sometimes  asked,  whether  the  opinions 
of  the  Judges  ought  not  to  govern  the  decision  of  the 
House  ?  They  have  never  had  that  effect  even  when 
unanimous  C*);   and  it  is  not  easy  to   see  how   they 

(')  See  also  Fletcher «.  Lord  Sondes,  Judges  present,   six   delivered    their 

Ist  May,  1826,  where  the  Iiord  Chan-  opinions  in  the  affirmatiye,  and  three 

oellor  Eldon  having   acquainted  the  in  the  negative. 
House  that  the  Judges  differed  upon  a  (°)    See  Reeve  v.  Long,  1  Salk.  227 ; 

question  propounded   to    them,   they  and  Bp.  of  London  v  Fytche,  Chinn. 

were  ordered  to  deliver  their  opinions  Law  of  Symony,  52.    Bro.   Par.  Ca, 

Beriatim  with  their  reasons.    Of  nine  219. 
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could  SO  operate  when  conflicting  and  opposed.  The 
House  pays  great  regard  to  the  opinions  of  the  Judges^ 
especially  when  concurrent;  but  the  House  cannot  transfer 
to  others  the  constitutional  responsibility  which  attaches 
to  the  adjudication  of  causes  in  the  court  of  last  resort. 
The  opinions  of  the  Judges,  however,  even  though  not 
adopted  by  the  House,  must  always  be  expected  to  throw 
valuable  light  on  the  subject  of  its  deliberations  (p). 

The  Judges^  in  like  manner^  are  bound  to  ^ve 
assistance  on  Parliamentary  impeachments,  and  on  all 
trials  of  Peers  and  Peeresses. 

On  the  impeachment  of  Warren  Hastings,  a  doubt 
was  entertained  whether  the  House  had  acted  accord- 
ing to  precedent,  in  adjourning  from  Westminster  Hall 
to  the  Chamber  of  Parliament,  to  take  the  opinions  of 


(p)  For  upwards  of  a  century  and  a 
half,  the  judicial  functions  of  the  House, 
upon  causes,  have  heen  exercised  almost 
wholly  without  the  aid  or  the  presence 
of  the  Judges  ;  who  do  not  ordinarily 
appear  in  their  place  as  Assistants 
above  once  or  twice  in  a  Session  ;  and 
then  only  when  specially  summoned  by 
order  of  the  House.  How  far  the  at- 
tendance of  these  learned  persons  has 
been  wisely  dispensed  with  may  be 
doubted.  The  right  of  the  House  to 
summon  them  during  its  sittings  is 
unquestionable.  That  the  labours  of 
their  own  Courts  are  of  themselves  suf- 
ficient to  occupy  all  their  attention,  is 
only  an  argument  for  increasing  the 
number  of  the  Judges,  so  as  to  make 
their  force,  in  some  degree,  commensu- 
rate with  the  increased  and  increasing 
business  of  the  country.  In  hearing 
causes,  the  House  ought  always  to  be 
attended  by  certain  of  the  Judges.  The 
Court  would  thus  become  more  efficient, 
simply  by  awakening  dormant  energies, 
without  introducing  any  change  in  its 
pristine  constitution.     But  should  the 


proposed  consolidation  of  the  jurisdic- 
tion of  the  Privy  Council  with  that  of 
the  House  of  Lords  as  recommended 
by  Lord  Langdale,  (and  by  the  late  Mr. 
Miller,  in  his  able  Treatise  on  the  Pre- 
sent State  of  the  Law)  take  effect^  the 
assistance  of  some  of  the  Judges,  by 
rotation,  would  eveq  be  more  necessary 
than  at  present.    Neither  ought    the 
establishment  of  two  permanent  Chief 
Justices  in  the  House  (as  proposed  in 
the  late  bill  of  Sir  E.  Sugden  and  Mr. 
Pemberton)  to  supersede  the  services 
of  the  Judges  as  Assistants.    In  fact, 
their   co-operation    in    that   capacity 
would  go  far  to  overcome  the  objections 
usually  advanced  against  an  appeal  tri- 
bunal, composed  of  Judges  wholly  with- 
drawn from  the  practice  of  the  Courts 
below.    How  far  it  might  be  proper  to 
address  writs  of  assistance  to  the  three 
Vice-Chancellors,  might  also  deserve 
consideration.     The  Constitution   in- 
tended that  all  the  superior  Judges  of 
the  country  should  be  ancillary  to  the 
Court  of  Last  Resort.    This  was  evi- 
dently  the  opinion  of  Lord  Somers. 
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the  Judges.  On  the  29th  of  June,  1789,  it  was  "  Re- 
solved,  that  the  House  had  in  the  trial  of  Wan'en 
Hastings,  Esq.,  proceeded  in  a  regular  course  in  the 
manner  of  propounding  their  questions  in  the  Chamber 
of  Parliament,  and  in  receiving  their  ansv«rers  to  them 
in  the  same  place."  From  this  resolution,  however, 
three  Peers,  including  Lord  Loughborough,  dissented 
on  the  following  grounds : — 

1.  Because  by  consulting  the  Judges  out  of  court  in  the  absence  of 
the  parties,  and  with  shut  doors,  we  have  deviated  from  the  most 
approved  and  almost  uninterrupted  practice  of  a  century  and  a  half ;  and 
established  a  precedent,  not  only  destructive  of  the  justice  due  to  the 
parties  at  our  Bar,  but  materially  injurious  to  the  rights  of  the  community 
at  large ;  who,  in  cases  of  impeachment,  are  more  peculiarly  interested 
that  aU  proceedings  of  this  High  Court  of  Parliament  should  be  open 
and  exposed,  like  all  other  Courts  of  Justice,  to  public  observation  and 
eomment,  in  order  that  no  covert  and  private  practices  should  defeat  the 
great  ends  of  pubNc  justice. 

2.  Because  from  private  opinions  of  the  Judges,  upon  private  state- 
ments which  the  parties  have  neither  heard  nor  seen,  grounds  of  a  decision 
will  be  obtained,  which  must  inevitably  affect  the  cause  at  issue  at  our 
Bar ;  this  mode  of  proceeding  seems  to  be  a  violation  of  the  first  prin- 
ciples of  justice,  inasmuch  as  we  thereby  force  and  confine  the  opinions 
of  the  Judges  to  our  own  private  statement ;  and  through  the  medium 
of  our  subsequent  decision,  we  transfer  the  effect  of  those  opinions  to  the 
parties  who  have  been  deprived  of  the  right  and  advantage  of  being  heard 
by  such  private,  though  unintended,  transmutation  of  the  point  at  issue. 

8.  Because  the  prisoners  who  may  hereafter  have  the  misfortune  to 
stand  at  our  Bar,  will  be  deprived  of  that  consolation  which  the  Lord 
High  Steward  Nottingham  conveyed  to  the  prisoner  Lord  Comwallis ; 
viz.,  *^  That  the  Lords  have  that  tender  regard  of  the  prisoner  at  the  Bar, 
that  they  will  not  suffer  a  case  to  be  put  up  in  his  absence,  lest  it 
should  prejudice  him  by  being  wrong  stated." 

4.  Because  unusual  mystery  and  secrecy  in  our  proceedings  must 
tend  either  to  discredit  the  acquittal  of  the  prisoner,  or  render  doubtful 
the  justice  of  his  condemnation. 

Not  the  least  important  assistance  afforded  by  the 
Judges  is  in  the  department  of  legislation.  Originally, 
they  are  supposed  to  have  prepared  all  Bills  for  new 
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Laws  (P).    But  in  modem  times,  they  merely  advise  when 
required  to  do  so  by  order  of  the  House. 

Petitions  for  Private  Bills  are  referred  to  two  of  the 
Judges  for  their  opinion ;  and  the  Standing  Order,  No. 
1 75,  declares  that  no  Private  Bill,  where  such  reference 
has  been  made,  shall  be  read  a  first  time  until  a  Copy 
of  the  Petition  for  leave  to  bring  in  the  same  and  of  the 
Judges'  Report  thereupon,  shall  have  been  previously 
delivered  to  the  Sessional  Chairman  of  their  Lordships* 
Committees. 

With  respect  to  Public  Bills,  the  Judges  have  de- 
clined to  answer  questions  likely  to  come  before  them 
in  the  courts  below.  But  from  the  following  precedent, 
it  does  not  appear  that  the  House  was  satisfied  with 
that  excuse. 

21  April,  1707. — A  Bill  being  read  a  first  time  respecting  oertain 
drawbacks  on  goods  carried  to  Scotland,  it  was  ordered  (Lord  Somers 
being  present),  that  the  Judges  have  a  copy  of  the  said  Bill,  and  do 
attend  on  Wednesday  next ;  and  that  all  the  Lords  be  summoned. 

23  April. — Bill  read  a  second  time,  and  committed  to  a  Committee 
of  the  whole  House.  Report  that  the  following  question  had  been  put  to 
the  Judges  upon  the  first  clause  in  the  Bill,  viz.,  ^'  Whether,  as  the  laws 
now  stand,  there  be  a  sufficient  remedy  to  prevent  the  inconvenienoes 
mentioned  in  the  clause  of  the  Bill  which  has  been  now  read  in  respect  to 
drawbacks  ?  "  and  that  the  Judges  had  excused  themselves  from  answering 
that  question  upon  account  of  the  difficulty  of  the  case,  and  as  it  was  a 
question  which  they  ought  not  to  answer,  it  being  likely  the  case  would 
come  before  them  in  the  courts  below  ;  and  other  reasons  by  them  given 
in  the  Committee. 

Hereupon  the  House  being  moved  "  to  appoint  a  day  to  take  the  matter 
of  the  Judges  into  consideration ; "  after  debate  the  question  was  put, 
*^  Whether  this  matter  relating  to  the  Judges'  not  answering  the  above 
question  on  the  Committee  should  be  taken  into  farther  consideration 
to-morrow  morning."  It  was  resolved  in  the  affirmative;  and  ordered 
accordingly.  Next  day,  however,  the  Parliament  was  prorogued;  and 
at  its  next  meeting,  the  subject  does  not  appear  to  have  been  resumed. 


(4)  Of  this,  indeed,  there  is  no  doubt,  and  these  Bills  being  so  prepared  by 
It  appears  that  the  Judges  drew  up  the  Judges,  on  receiving  the  Royal 
Bills  from  the  Petitions  of  the  people ;      assent,  became  law. 
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The  learned  Judges  have  also  declined  to  answer 
questions  not  confined  to  the  strict  legal  construction  of 
existing  Acts  of  Parliament, 

12  July,  1834. — A  Bill  having  passed  the  House  of  Commons  incor- 
poraiing  certain  persons  under  the  title  of  the  London  and  Westminster 
Banking  Company,  was,  upon  the  order  for  the  second  reading,  referred 
to  the  consideration  of  the  Judges  on  this  question :  *^  Are  the  provisions 
of  this  Bill  inconsistent  with  the  Bank  of  England's  rights  as  secured  to 
it  by  Act  of  Parliament?"  The  Judges  attended  in  their  place,  and 
ddivered  their  opinion  by  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas  (Sir  Nicholas  Tindal)  as  follows :  *'  His  Majesty's  Judges,  after 
considering  the  question  which  has  been  proposed  to  them,  find  it  proposed 
in  terms  which  render  it  doubtful  whether  it  is  a  question  confined  to  the 
strict  legal  construction  of  existing  Acts  of  Parliament ;  and  they  there- 
foxe,  with  great  deference  and  respect  to  your  Lordships,  request  to  be 
excused  firom  giving  an  answer  (*). 

The  following  precedents,  however,  show  very  clearly 
that  the  Judges  of  former  times  (including  some  of 
the  highest  name),  advised  the  House,  not  only  upon 
the  construction  of  existing  Acts  of  Parliament,  but  also 
upon  the  expediency  of  passing  Bills  firom  time  to  time, 
for  the  amendment  of  existing  Acts  of  Parliament; 
theb*  Writ  of  Summons,  as  Assistants,  requiring  them 
•*  to  treat  and  give  advice"  upon  all  questions  agitated 
in  the  House,  and  specially  propounded  for  their  consi- 
deration. 

80  Nov.,  1621.— Uodie  3tia  vice  lecta  est  Billa,  «'An  Act  for  Re- 
straint of  the  Transportation  of  Ordnance."  And  for  that  it  is  not 
expressed  in  this  Act  that  the  nobility  shall  have  their  trial  by  their 
Peers  for  anything  made  felony  hereby ;  the  Lords  required  the  Judges 
to  deliver  their  opinion,  Whether  in  this  case  the  nobility  shall  be  tried 
by  their  Peers  notwithstanding,  or  no.  And  the  Judges  then  present, 
bafing  first  considered  thereof  in  private  amongst  themselves,  delivered 
their  opinion  to  be,  that  in  all  cases  the  Lords  are  to  be  tried  by  their 
Peers,  unless  they  be  excepted  by  particular  words ;  and  the  clerk  was 
commanded  to  enter  this  into  the  Journal  Book ;  and  then  the  said  Bill 
being  put  to  the  question,  was  generally  assented  unto. 


(')  2  01.  and  Fin.,  191. 
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9  March,  1623. — The  Lord  Archbishop  of  Canterbury  reported  the 
Bill  '^  An  Act  for  punishing  of  divers  abuses  committed  on  the  Lord's 
day,  called  Sunday  ; "  and  a  doubt  being  moved  whether,  by  this  act,  the 
exercise  of  arms  after  Evening  Prayer  be  forbidden,  the  opinion  of  the 
Judges  was  required  therein.  The  Judges  having  considered  the  Bill 
apart  by  themselves,  returned  and  delivered  their  opinion  to  be,  that  the 
exercise  of  arms  is  not  a  sport  forbidden  by  the  law,  and  so  not  within 
this  Act.  Whereupon,  the  said  Bill  was  read  the  third  time,  and  being 
put  to  the  question,  was  generally  assented  unto,  and  so  expedited. 

10  March,  1623. — ^This  day  the  Lord  Chief  Justice  reported  the 
opinion  of  the  Lords  the  Judges,  touching  the  Bill  to  revive  and  make 
perpetual  the  statute  of  39  £liz.,  for  erecting  of  hospitals,  &c,  the 
defect  whereof  was  yesterday  referred  unto  them,  viz..  That  in  this  Bill 
no  provision  is  made  for  those  hospitals  which  are  erected  in  the  inter- 
venient  time  between  the  twentieth  year  after  the  said  statute  of  39  EHiz., 
and  this  present,  and  also  that  there  are  some  other  errors,  so  that  they 
are  of  opinion  that  a  new  Bill  be  made  and  thb  to  sleep.  But  the  Lords 
considering  that  this  may  prove  a  precedent  of  ill  consequence  to  let  a 
Bill  sleep  after  it  is  passed  by  vote,  they  agreed  that  this  Bill  being 
passed,  shall  be  sent  to  the  Commons,  now  it  is  passed  here,  notwith- 
standing the  said  defect,  with  the  message  following,  viz..  That  the  defect 
in  the  Bill  should  be  left  to  be  supplied  by  the  other  House. 

1  May,  1624. — ^The  House  moved  that  the  Judges  may  make 
report  of  the  Bill  of  Grace  for  "Wales ;  whereupon  Mr.  Baron  Bromley, 
the  eldest  Judge  then  present,  reported  as  followeth,  viz.. 

That  all  the  Lords,  the  Judges,  had  considered  of  the  Bill  of  Grace 
for  Wales,  entituled  an  Act,  &c.,  exhibited  this  Parliament ;  and  they 
were  all  of  opinion  (save  one  only,  and  he  not  directly  on  the  contrary 
opinion),  that  the  jurisdiction  of  the  Council  of  the  Marches  is  not 
prejudiced  by  this  Act,  which  only  repeals  this  particular  branch,  and  no 
more ;  and  that  the  said  Judges  do  assent  that  this  their  opinion  be  recorded 
in  the  Journal  Book. 

9  May,  1624. — His  Majesty  (James  I.)  commanded  that  the  opinion 
of  the  Judges  be  known,  and  that  he  be  certified  thereof  before  his  Royal 
Assent  be  given,  touching  the  Bill  concerning  the  Sheriffs'  accounts  (now 
passed  both  Houses)  whether  the  same  did  extend  into  quietus  est  already 
past,  or  to  those  only  which  are  hereafter  to  pass ;  and  the  Judges  delivered 
their  resolution  therein  as  followeth,  viz.,  "  The  Judges  having  advised 
by  His  Majesty's  Commandment  whether  the  Bill  now  passed  both  Houses, 
concerning  Sheriffs'  accounts,  do  extend  to  quietus  est  already  pased,  or  to 
such  only  as  are  futurely  to  pass,  did  this  day  with  one  uniform  assent 
resolve.  That  the  said  Act,  as  it  is  penned,  doth  not  look  backward  unto 
quietus  est  already  passed,  but  to  such  as  shall  be  made  hereafter ;  which 
resolution  His  Majesty  commanded  ^^  to  be  entered  as  a  principal  motive 
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of  His  Majesty's  giving  his  rojal  assent  to  the  said  Bill,  which  His  Majesty 
beld  fit  not  to  have  done  if  the  act  had  extended  unto  quietus  est  passed. 
9  July,  1669.— On  the  second  reading  of  the  Bill  for  reyersing  the 
jadgments  of  the  Court  of  King's  Bench  against  Titus  Gates,  the  House 
being  in  Committee,  the  opinion  of  Justice  E}Te  was  asked,  ^'  Whether 
if  the  judgments  he  reyersed,  Titus  Gates  stands  rectus  in  Curia  ?  "  He 
said,  in  point  of  Law,  if  the  judgments  be  reversed,  all  is  set  aside. 

8  May,  1690. — Upon  the  third  reading  of  the  amendments  sent  by 
the  Commons  to  the  Bill  intituled  ^'An  Act  for  the  Exercise  of  the 
Govenmient  by  Her  Majesty  during  His  Majesty's  absence,"  it  was 
ordered  that  all  the  Judges  do  meet  this  afternoon,  and  give  their 
opinions  on  these  questions  to-morrow,  at  eleven  of  the  clock  in  the 
forenoon,  the  first  business. 

1.  How  hr  the  amendments  and  provisoes  sent  up  by  the  House  of 
Commons  do  diminish  or  alter  the  exercise  of  the  King's  royal  power, 
either  during  his  absence  or  after  his  return  ? 

2.  Whether  the  said  amendments  do  constitute  two  concurrent 
administrations  of  the  regal  power,  and  if  so  the  King  and  Queen  give 
contrary  commands,  which  of  them  ought  to  be  obeyed  according  to 
the  tenor  of  this  Act? 

3.  Whether  the  signification  of  the  King's  pleasure  under  his  sign 
manual  shall  not  control  the  Queen's  pleasure  ? 

4.  And  in  case  a  patent  be  passed  in  form  by  direction  of  the  Queen, 
snch  patent  may  not  be  determined  by  the  signification  of  the  King's 
pleasure  to  be  passed  in  due  form  into  a  patent  ? 

9  May. — ^The  Lords  having  heard  the  opinion  of  all  the  Judges  who 
were  this  day  present  upon  the  cases  stated  to  them  yesterday,  they  being 
of  several  opinions,  and  some  alleged  they  had  but  short  warning  to 
ooDsider  matters  of  so  great  consequence,  the  House  agreed  of  another 
question,  to  which  the  opinions  of  all  the  Judges  would  be  required,  viz.^ — 

^  Whether  if  the  King  shall  have  occasion  to  go  out  of  the  kingdom  he 
can  delegate  the  exercise  of  the  regal  power  and  government  to  the  Queen 
without  an  Act  of  Parliament  ? " 

It  is  ordered  that  all  the  Judges  do  meet  this  afternoon,  and  give  their 
opinions  on  this  and  the  former,  on  Monday  next,  at  eleven  of  the  clock 
in  the  forenoon. 

12  May. — ^The  order  of  the  day  being  read  for  the  Judges  to  give 
theur  opinions  on  the  question,  ^'  Whether  if  the  King  shall  have  occasion 
to  go  out  of  this  kmgdom  he  can  delegate  the  exercise  of  the  regal  power 
and  government  to  the  Queen  without  an  Act  of  Parliament  ? "  The  Lord 
Chief  Justice  Holt  was  heard,  and  said  that  he  and  nine  other  of  the 
Judges  had  met  together  and  were  all  of  opinion,  That  without  such  an 
Act  of  Parliament  the  King  could  not  delegate  to  the  Queen.  And  as  to 
the  other  questions,  as  to  the  amendments  and  provisoes  sent  up  by  the 
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House  of  Commons  coherent  with  the  Bill,  that  he  was  of  opinion  that 
they  did  very  well  cohere  with  the  Bill,  with  the  addition  of  these  worda, 
which  he  and  some  other  of  the  Judges  had  considered  of  in  the  proviso 
marked  (A)  to  he  inserted.  (But  that  all  and  every  such  Act  and  Acts 
shall  he  as  good  and  effectual  as  if  His  Majesty  were  within  this  realm, 
and  shall  not  be  contradicted  or  controlled,  but  by  His  Majesty  only 
during  his  absence.)  And  the  proviso  was  read,  with  the  addition  of 
these  words  in  it.  Then  the  other  Judges  present  were  heard  as  to  the 
coherence  of  the  provisoes,  with  the  amendment  to  the  body  of  the  HiU, 
who  were  all,  but  two,  of  opinion  that  they  were  coherent  and  not  repug- 
nant>  and  only  declaratory  to  the  body  of  the  Bill ;  which  being  done, 
the  proviso,  with  the  proposed  addition,  was  agreed  to  by  the  House. 

12  May,  1711. — On  the  second  reading  of  a  Bill  for  rendering  more 
effectual  the  proceedings  by  Writs  of  Mandamus,  and  Quo  Warranto, 
the  Judges  of  the  Court  of  King's  Bench  >  attending  according  to  order, 
declared  that  they  had  perused  the  said  Bill  and  approved  thereof. 
Ordered  to  be  committed. 

6  March,  1717.— In  the  discussion  on  the  Forfeited  Estates  Bill, 
the  Barons  of  the  Exchequer  gave  their  opinions  on  this  question  : — 
"  Whether  the  methods  of  proceeding  before  the  Judges  according  to  the 
ordinary  course  of  law  will  be  more  expeditious  or  less  expensive,  than 
by  the  methods  proposed  by  the  said  Bill  ?"  Their  opinion  is  not  recorded 
in  the  Journals. 

22  December,  1718. — On  the  Bill  for  strengthening  the  Protestant 
Interest,  it  being  proposed  that  the  Judges  be  asked  their  opinions : — 
«« Whether  by  the  repeal  of  the  Act  to  prevent  the  growth  of  schism, 
the  jurisdiction  of  the  Bishops  and  their  Courts,  which  they  had  before 
the  making  of  the  Act,  will  be  in  anywise  lessened  or  affected  ?  "  and  the 
same  being  put  to  the  Judges,  the  Lord  Chief  Justice,  in  the  name  of  all 
the  Judges,  delivered  their  unanimous  opinion,  '*  That  if  the  said  Act  be 
repealed,  the  law,  as  to  the  point  in  question,  will  be  the  same  as  before." 

17  January,  1718. — In  the  debate  on  the  Bill  for  quieting  Corpora- 
tions, the  Judges  being  asked  their  opinion  as  to  the  effect  of  a  proposed 
clause,  replied,  '^  That  in  case  the  clause  should  pass  into  a  law,  the 
applying  to  the  Court  of  King's  Bench  for  an  information,  would  be  a 
commencement  of  a  prosecution  within  the  meaning  thereof." 

18  May,  1720. — The  Judges  delivered  their  opinion  upon  a  proposed 
Bill  for  the  relief  of  Insolvent  Debtors,  ^'  That  the  same,  without  divers 
alterations,  was  not  fit  to  pass." 

April  29,  1723. — On  the  Bill  to  inflict  pains  and  penalties  on  John 
Plunket,  it  was  ordered  that  the  opinion  of  the  Judges  be  asked,  ^^  Whether 
if  John  Plunket  shall,  after  the  passing  of  this  Bill^  be  indicted  for  the 
treasons  with  which  he  stands  charged  in  this  Bill,  he  can  plead  this  Act 
in  bar  of  such  indictment  ?  "     And  thereupon  the  Lord  Chief  Justice  of 
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the  Coart  of  King's  Bench,  in  the  name  of  all  the  Jndges,  delivered  their 
unaTiimoos  opinion,  '^  That  if  the  said  Bill  should  pass  into  a  law,  he 
may  plead  the  same  in  bar  of  such  indictment." 

The  only  precedents  (so  far  as  I  have  seen)  of  an 
opposite  complexion  are  the  following ; — comparatively 
of  modem  date,  but  of  a  character  by  no  means 
conclusive. 

9  May,  1758. — On  the  Bill  for  the  more  speedy  remedy  by  Habeas 
Corpus,  ten  questions  were  put  to  the  Judges,  the  third  of  which  was  as 
follows : — ^*  What  effect  will  the  several  provisions  proposed  by  this  Bill 
Lave  in  practice,  and  how  will  the  same  operate  to  the  benefit  or  prejudice 
of  the  subject  ?  " 

25  May.  The  Lord  Chief  Justice  Willes  acquainted  the  House,  that  the 
Jadges  were,  prepared  to  give  their  opinion  upon  nine  of  the  ten  questions 
which  were  put  to  them,  but  hoped  they  should  be  excused  answering  to 
the  third  question,  for  reasons  which  he  suggested  to  the  House ;  and 
thereupon  the  third  question  was  waved  by  acquiescence  of  the  House. 

15  December,  17823. — It  was  moved  that  the  Judges  might  be  sum- 
moned to  attend  this  House,  in  order  to  give  their  advice,  in  point  of  law, 
upon  the  Bill  now  depending  in  Parliament,  for  vesting  the  affairs  of  the 
East  India  Company  in  the  hands  of  certain  directors.  The  question  was 
pat  thereupon.     It  was  resolved  in  the  negative. 

17  March,  1788,  it  was  moved  that  the  following  question  be  referred  to 
the  Judges :  ^'  Whether  according  to  the  intent  and  meaning  of  the  Act  of 
the  24th  of  His  Majesty,  intituled  '  An  Act  for  the  better  regulation  and 
management  of  the  affairs  of  the  East  India  Company,  and  of  the  British 
Possessions  in  India,  and  for  establishing  a  Court  of  Judicature  for  the 
more  speedy  and  effectual  trial  of  persons  accused  of  offences  committed  in 
the  East  Indies,'  the  commissioners  for  the  affairs  of  India  are  empowered 
at  any  time  to  direct  that  the  expense  of  raising,  transporting,  and  main- 
taining such  forces  as  may  be  judged  necessary  for  the  security  of  the 
British  territories  and  possessions  in  the  East  Indies  shall  be  defrayed  out 
of  the  revenues  arising  from  the  said  territories  and  possessions,  such 
troops  not  being  sent  at  the  express  requisition  of  the  East  India  Company ; 
and  particularly  whether,  under  the  circumstances  now  existing,  the  said 
commissioners  are  not  restrained  by  certain  provisions  contained  in  the  said 
Act  from  giving  such  donations ;"  which  being  objected  to,  after  debate,  the 
question  was  put  thereupon,  and  it  was  resolved  in  the  negative. 

The  question  naturally^  arises,  why  the  Judges  of 
the  superior  courts  of  Scotland  and  Ireland  do  not  receive 
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Writs  of  Summons  as  Assistants  to  the  House  of  Lords  ? 
The  answer  with  respect  to  the  Irish  Judges  is,  that  the 
Irish  law  is  substantially  the  same  as  that  of  England ; 
and,  consequently,  that  the  English  Judges,  who  are  on 
the  spot,  may  be  more  conveniently  referred  to  than  the 
Irish  Judges,  who  are  at  a  distance. 

This  answer,  however,  will  not  apply  to  the  Scots 
Judges,  who  may  reasonably  be  supposed  more  compe- 
tent than  English  Judges,  to  advise  the  House  on  ques- 
tions of  Scots  law,  or  Scots  legislation. 

It  appears  that  upon  the  discussion  respecting  the 
famous  Porteous  riots  in  Edinburgh,  upwards  of  a  cen- 
tury ago,  three  Judges  of  the  Scots  Justiciary  Court 
were  summoned  to  attend  the  House.  It  was  resolved, 
upon  the  Report  of  a  Committee,  that  they  should  be 
heard  at  the  Bar  of  the  House,  and  that  chairs  should 
be  set  for  them.  They,  accordingly,  on  the  2n(l  of 
May,  1737,  appeared  in  their  official  robes,  were  exa- 
mined, and  gave  evidence  as  witnesses  at  the  Bar. 

In  1807,  certain  of  the  Judges  of  the  Court  of  Ses- 
sion in  Scotland  (the  Lord  President,  the  Lord  Justice 
Clerk,  and  the  Lords  Glenlee,  Cullen,  and  Newton), 
were  summoned  to  give  evidence  with  respect  to  an  im- 
portant Scots  Judicature  Bill.  Some  doubt  arising  as 
to  the  place  which  they  should  occupy  while  in  attend- 
ance on  the  House,  a  Committee  of  Inquiry  was 
appointed ;  who,  on  the  17th  of  April,  1807,  reported — 

That  it  haying  been  moved  in  the  said  Committee,  that  the  Lord  President 
and  the  two  senior  Judges,  and  such  other  Judges  of  the  Court  of  Session 
in  Scotland  as  might  be  in  attendance  upon  this  House,  should  be  called 
in,  and  admitted  into  the  body  of  the  House,  the  Committee  were  of 
opinion  that  the  said  question  should  be  reported  to  the  House,  and  their 
decision  prayed  thereupon.    Report  agreed  to. 

Then  it  was  moved  that  the  Lord  President,  and  such  other  Judges  of 
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the  Conrt  of  Session  as  miglit  be  in  attendance  npon  this  House,  might,  if 
called  in,  be  admitted  into  the  body  of  the  House. 

The  question  was  put  thereupon  ? 

It  was  resolved  in  the  negative. 

23rd  April,  1807.  The  Scots  Judges  were  called  in,  and  chairs  being 
placed  for  them  below  the  bar,  and  they  appearing  at  the  bar,  the  Lord 
Chancellor  said,  *'  Is  it  your  Lordships'  pleasure  that  the  learned  Judges 
of  the  Court  of  Session  in  Scotland  be  seated  ?  "  The  same  was  agreed  to, 
and  ordered  accordingly. 

• 

This  decides  that  the  Scots  Judges  are  not  to  sit  in 
the  body  of  the  House  (*).  But  the  point  whether  they 
are  entitled  to  a  place  on  the  Woolsack,  as  Assistants,  does 
not  appear  to  have  been  distinctly  or  fairly  raised. 
This  I  venture  to  say  on  the  authority  of  the  follow- 
ing important  communication,  which  places  the  case  of 
the  Scots  Judges  in  a  very  striking  light ;  and  gives  a 
curious  and  interesting  account  of  the  ancient  Scottish 
Parliament. 

(^)  It  is  stated  that  the  Soots  Judges  claimed  to  sit  in  the  body  of  the 
House  of  Lords. 

I  do  not  know  how  the  Clerk  may  have  entered  their  claim  in  the 
Journals ;  but  no  such  claim  was  ever  made. 

In  order  to  understand  the  claim  which  they  did  make,  it  is  necessary 
to  state  something  as  to  the  nature  of  the  Soots  Parliament,  and  the  posi- 
tion which  the  Scots  Judges  held  in  it. 

The  Scots  Parliament  formed  but  one  House.  There  was  no  separate 
House  of  Commons.  Peers  and  Commoners  all  sat  together  in  one 
Chamber. 

In  the  Scots  Parliament  the  Judges  of  the  Court  of  Session  could  be 
elected  members  either  for  Counties  or  Burghs ;  and  generally  several  of 
them  were  elected  members.  They,  of  course,  sat  in  the  body  of  the 
House  along  with  the  other  members.     The  rest  of  the  Judges,  who  were 


(')  The  claim  of  the  Scots  Judges 
was  supposed  to  have  been  chiefly  op- 
posed by  Lord  Grenville.  But  see  the 
statement  of  the  Lord  President  Hope, 
▼ho  ascribes  the  opposition  mainly  to 
Lord  Lauderdale. 

0)  The  statement  here  inserted  is 
from  the  pen  of  a  venerable  and  distin- 


guished judicial  character,  now  for  up- 
wards of  thirty  years  the  head  of  the 
law  in  the  neighbouring  country.  I 
of  course  refer  to  the  Right  Honourable 
Charles  Hope  of  Granton,  Lord  Presi- 
dent of  the  Court  of  Session,  and  Jus- 
tice-General in  Scotland. 
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not  membeis  of  Parliament,  had  a  place  assigned  to  them  ;  which  was  on 
a  Bench  in  front  of  the  Throne,  and  between  the  Throne  and  the  Table ; 
at  which  sat  the  Lord  Register,  the  Principal  Clerk  of  the  Parliament, 
and  all  other  Judicatories,  and  his  Deputies  and  Assistant  Clerks. 

It  is  proper  to  mention  that,  besides  the  Peers  and  Elected  Members, 
the  Crown  had  the  privilege  of  appointing  certain  officers  to  have  seat  and 
vote  in  Parliament,  though  not  Elected  Members.  This  privilege  the 
Crown  had  abused,  by  naming  a  great  number  of  persons  to  sit  and  vote, 
and  therefore  Parliament  interfered  ;  and,  in  1617,  the  King  declared  that 
this  privilege  of  the  Crown  should  be  limited  to  eight  officers,  viz.,  the 
High  Treasurer,  the  Treasurer  Depute,  the  Secretary  of  State,  the  Privy 
Seal,  the  Master  of  Requests,  the  Lord  Register,  the  Lord  Justice  Clerk, 
and  the  Lord  Advocate.  These,  of  course,  sat,  like  the  Peers  and  Elected 
Members,  in  the  body  of  the  House.  Now,  as  there  was  nothing  in  the 
Scots  Parliament  corresponding  to  the  Woolsack  in  the  House  of  Lords, 
the  Bench  on  which  the  Scots  Judges  sat  might,  in  one  sense,  be  said  to 
be  in  the  body  of  the  House.  But  they  did  not  so  shape  their  claim  in 
1807.  No  written  claim,  as  far  as  I  remember,  was  given  in.  In  talking 
the  matter  over  among  ourselves,  I  was  very  clear  that  we  should  state 
respectfully,  in  writing,  to  the  Lord  Chancellor,  that  we  declined  to 
appear  at  all  until  a  proper  place  was  assigned  to  us  within  the  Bar. 
But  my  Brethren  thought  this  too  strong  a  measure ;  and  that  we  should, 
in  the  first  place,  appear  at  the  Bar,  but  not  in  our  robes,  and  there  state 
our  claim  to  a  place  within  the  Bar-— either  on  the  Woolsack  or  other- 
wise, as  the  House  should  order ;  because,  as  the  House  of  Lords  was 
then  deliberating  on  a  Bill  for  regulating  the  Administration  of  Justice  in 
Scotland,  they  were  strictly  sitting  in  place  of  the  Parliament  of  Scotland. 
Accordingly  it  was  agreed  by  my  Brethren,  that  I  should  so  state  our 
claim,  which  I  did,  in  the  above  terms.  We  were  then  heard  before  a 
Committee  in  one  of  the  rooms.  But  the  Committee,  chiefly  under  the 
direction  (not  of  Lord  Grenville),  but  of  the  late  Lord  Lauderdale,  relying 
on  the  precedent  in  1737,  rejected  our  claim ;  as  we  were  summoned,  as 
they  said,  as  Witnesses,  to  give  Evidence ;  and  not  as  Assistants  to  the 
House,  as  the  English  Judges  were,  by  Special  Writ  of  Assistance.  We 
argued  that  our  Evidence  was  required  not  as  to  JhctSy  but  in  truth  would 
resolve  entirely  into  matter  of  opinion^  as  to  the  practicability  and  expe- 
diency of  Lord  Grenville's  Bill.  But  they  followed  that  precedent  in 
1787,  and  ordered  us  chairs  at  the  Bar;  but  we  would  not  put  on  our 
robes,  and  did  not ;  considering  ourselves  merely  as  Witnesses  in  ordinary 
cases ;  just  as  they  might  have  summoned  the  Dean  of  Faculty,  or  other 
advocates  and  practitioners,  before  the  Court  of  Session,  to  give  Evidence 
on  the  Bill. 

Therefore  I  apprehend  that  the  question  remains  open, — ^in  case  any  of 
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the  Scots  Judges  were  summoned  to  give  their  Opinions  to  the  House  of 
Lords,  either  on  an  Appeal  or  on  the  expediency  of  any  measure  proposed 
for  Scotland, — ^Whether  the  Scots  Judges  ought  not  then  to  have  either  a 
Writ  of  Assistance^  or  that  the  summons  calling  them  up  should  he  held 
as  equivalent,  and  entitling  them  to  the  same  distinction  as  the  English 
Judges  ? 

N.B.  The  Scots  Judges  were  not  disqualified  from  sitting  in  the  House 
of  Commons  till  the  Act  7  Geo.  II.,  c.  16;  and  accordingly,  two  Barons 
of  the  Court  of  Exchequer  in  Scotland,  Barons  Scrope  and  Miller,  sat  in 
the  House  of  Commons  after  the  Union.  Afterwards  Erskine  of  Dun,  a 
Lord  of  Session,  resigned  his  gO¥m  that  he  might  be  elected. 

C.  Hope. 

EDiVBUBOHy  September  23»  1841. 

In  conclusion,  it  may  be  observed  that  the  Judges 
officiate  as  Attendants  of  the  House  in  carrying  Prero- 
gative Bills  relating  to  the  Crown  and  Royal  Family  to 
the  other  House  of  Parliament.  Ordinary  Messages  are 
entrusted  to  the  Masters  in  Chancery.  But  Bills  of  the 
description  to  which  I  have  adverted,  are  always  con- 
veyed to  the  Lower  House  by  the  learned  Judges ". 

(")  Standing  Order,  No.  36.    ^  It  is  such  like,  which  attend  us  ;   and  in 

to  be  noted  that  we  never  send  to  the  weighty  cases  some  of  the  Judges ;  hut 

Lower  House  hy  any  memhers  of  our  the  Lower  House  never  send  unto  us 

own ;  but  either  hy  some  of  the  learned  any  hut  of  their  own  body." 
Connaelj  Masters  of  the  Chancery,  or 
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Of  the  Sessional  Chairman  of  CommiUeeSy  and  his  Counsel^  62.— Cy  ths 
Clerk  of  the  Parliaments^  and  his  Deputies^  Sfc,  6S.— Of  the  Clerk  of 
the  Crown^  65. — Of  the  Masters  in  Clianceryy  66. — Of  the  Gentleman 
Usher  of  the  Black  Rody  and  his  Deputy^  6S,^0f  the  Setjeant-at-Arms^ 
and  his  Deputyy  S^e,,  69. 

On  the  23rd  of  July,  1800,  the  following  resolutions 
were  moved  and  agreed  to : — 

1.  That  the  House  would,  at  the  commencemeiit  of  every  session, 
proceed  to  nomiuate  a  Chainnan  of  Committees. 

2.  That  such  Lord,  as  should  be  so  nominated,  should  take  the  Chair 
in  all  Committees  of  the  whole  House,  unless  where  it  should  be  other- 
wise directed  by  the  House.     And 

3.  That  such  Lord,  so  nominated,  should  also  take  the  Chair  in  all 
Committees  upon  priyate  Bills,  unless  where  it  should  be  otherwise 
directed  by  the  House. 

It  was  shortly  afterwards  found  necessary  to  appoint 
a  member  of  the  Bar  to  act  as  Assistant  and  Adviser  of 
the  Chairman  of  Committees. 

The  Chairman  of  Committees  usually  presides  in  the 
Appeal  Committee;  but  his  services  are  chiefly  exhi- 
bited in  the  superintendence  of  the  Private  and  Local 
Bill  Department  of  the  business  pf  the  House ;  wherein 
his  especial  province  is  to  secure  compliance  with  the 
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Standing  Orders,  by  all  parties  appearing  before  Parlia- 
ment  as  Promoters  of  Estate  Bills,  Canal  and  Harbour 
Bills,  and  Bills  for  the  Establishment  and  Regulation  of 
Railways,  Joint-Stock  Companies,  &c. ;  a  range  of  duty 
much  extended  of  late  years. 

The  Clerk  of  the  Parliaments  is  a  very  ancient  and 
important  oflBcer,  whose  appointment  is  in  the  gift  of  the 
Crown,  and  conferred  by  Letters  Patent  (*). 

The  "Memoranda*'  of  the  Parliament,  held  at  Lincoln, 
in  9  Edward  II.,  1315,  were  taken  by  William  de  Ayre- 
mynne ;  "  Cleric,  de  canoeUar.  regis,  per  eandem  regent  ad 
Iwc  nominatum  et  specialiter  deputatumr 

In  14  Edward  IV.,  the  Lords  directed  Sir  William 
de  Drayton,  Clerk  of  the  Parliament,  to  repair  to  the 
Justices  of  the  Common  Pleas,  to  desire  they  would 
proceed  "  to  give  judgment  in  the  case  of  Geoflfrey  de 
Staunton." 

The  Clerk  of  the  Parliaments  was  usually  an  ecclesi- 
astic. Thus  we  find  it  stated  in  the  Journals  of  3  Hen. 
Vm.,  1511,  that  "  the  Earl  of  Wilts  had  granted  to 
John  Tayler,  Clerk  of  Parliament,  a  presentation  to  the 
living  of  Skirby,  in  Lincolnshire."  Of  this  John  Tayler 
there  is  a  curious  notice  in  the  Journal  of  7  Hen.  VIIL, 
1515,  stating  that  he  was  a  "  Doctor  of  Laws  (Juris 
Pontifici  Doctor),  Clerk  of  the  Parliaments,  et  eodem  tem- 
pore prolocutor  convocationis  cleri, — quod  raro  accidit'' 

On  the  12th  of  March,  1620,  the  Lord  Chancellor  Bacon 
acquainted  the  House,  **  that  Mr.  Bowyer,  the  Clerk  of 
the  Parliament*  was  so  dangerous  sick,  that  hft  mio-hf 


0  The  very  title,  "Clerk  of  the  He  was  called  Clerk  of  the  Parliaments 

BtrliameDtfl,"  proves  the  antiqnity  of  (in  the  plaraJ  nmnber)  because  he  held 

the  office ;  showing  that  it  must  have  the  office,  not  for  one  Parliament,  but 

been  created  at  a  period  when  the  entire  for  life. 
Parliament  formed  but  one  assembly. 
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not  come  to  the  House  without  peril  of  his  life ;  and, 
therefore,  was  an  humble  suitor  that  he  might  make 
Henry  Elsynge  his  deputy,  who  had  also  a  patent  from 
his  Majesty  of  the  Clerk's  place  in  reversion ;  and  his 
Lordship  moved  the  pleasure  of  the  House  "  Whether  the 
said  Henry  Elsyng;e  should  be  admitted  as  deputy^erk;" 
and  the  Lords  agreed  generally. 

On  the  21st  of  March,  1620,  there  is  a  memorandum 
stating  that  Mr.  Elsynge  "  did  take  the  oath  set  down  in 
the  Parliament  Roll,  amongst  the  oaths  of  the  great 
oflSicers ;  the  tenor  of  which  oath  followeth,"  &c. 

On  the  5th  of  February,  1640,  it  was  ordered,  "That 
the  commission  for  swearing  of  witnesses  to  be  examined 
before  the  Lords'  Committees,  shall  be  made  and  directed 
to  the  Clerk  of  the  Parliament  only;  and  not  to  the 
Masters  of  the  Chancery." 

On  the  22nd  of  February,  1661,  it  was  ordered,  "  That 
the  Clerk  of  the  Parliaments  is  hereby  authorised  to  issue 
out  warrants  to  witnesses  from  time  to  time,  as  their 
names  shall  be  returned  in  to  him,  to  give  their  testi- 
mony in  such  causes  as  shall  be  appointed  to  be  heard 
at  this  Bar ;  and  this  to  be  his  warrant  in  that  behalf." 

Within  the  last  century  and  a  half,  the  office  of  Clerk 
of  the  Parliaments  has  become  very  much,  if  not  entirely, 
a  sinecure;  the  duties  being  now  almost  wholly  per- 
formed by  deputy. 

The  Deputy  Clerks  officiating  at  the  Table  of  the 
House,  are  the  first  Clerk  Assistant,  the  second  Clerk 
Assistant,  and  the  Reading  Clerk,  who  occasionally  acts 
as  Clerk  of  private  Committees.  By  these  together  are 
performed  all  the  duties  which  strictly  belong  to  the 
office  of  the  Clerk  of  the  Parliaments;  duties  which 
have  increased,  with  the  increasing  business  of  Parlia- 
ment, in  number  and  variety. 
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Those  duties  are,  to  attend  the  House  when  sitting ;  to 
take  minutes  and  make  proper  entries  of  all  its  proceed- 
ings ;  to  draw  up  Orders  and  Judgments ;  and,  as  their 
Commission  expresses  it — "  to  set  their  names,  as  such 
Qerks  of  the  Parliaments,  to  such  copies  of  Acts  of  Par- 
liament, orders  on  Petitions,  and  to  all  other  matters 
relating  to  the  said  office,  as  may  be  necessary  or  usual 
to  be  delivered  out  in  the  business  of  the  House." 

It  is  the  province  of  the  Clerk  of  the  Parliaments  to 
give  the  answer  of  the  Sovereign  to  such  Bills  as,  having 
passed  both  Houses,  require  the  Royal  assent.  This 
duty  is  usually  performed  by  the  first  Clerk  Assistant. 

The  Clerks  of  the  Parliaments  are  invariably  selected 
from  the  legal  profession.  The  noble  person  who 
lately  filled  the  office  of  first  Clerk  Assistant  (the 
present  Earl  of  Devon)  had  previously  been  a  Master  in 
Chancery. 

The  Clerks  of  the  Parliaments  are,  in  fact,  the  Regis- 
trars of  the  House  of  Lords.  They  are  invested  with 
direction  and  control  over  sundry  subordinate  officers ; 
such  as  the  Clerk  of  the  Journals ;  the  Chief  Clerk  of  the 
Parhament  Office ;  the  Clerk  of  Inrolments ;  the  Clerk 
of  Ingrossments ;  with  their  respective  assistants  in 
theu'  several  departments  C). 

The  duties  of  the  Clerk  of  the  Crown  do  not  now,  as 
heretofore,  require  his  constant  attendance  in  the  House 
of  Lords.  He  assists  when  the  Royal  assent  is  given  to 
Bills;  but  has  no  concern  with  the  business  of  the 
Appellate  Jurisdiction.  In  an  ancient  manuscript,  pre- 
served in  the  office  of  the  Clerk  of  the  Crown  in  Chan- 

(^)  ^  Ordered,  that  the  Clerk  Assist-  offices  or  employments  without  the 
ant,  and  other  Clerks  officiating  at  the  order  of  this  House."  Standing  Order, 
table  of  this  House  (except  the  Clerk  No.  115,  10th  February,  1723;  emendat 
of  the  Parliaments),  shall  not  he  at  any  8th  February,  1825.  Sec  Statute  5  Geo. 
tine  suspended  or  removed  from  their      IV.  c.  82,  s.  2  and  3. 
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eery,  the  following  particulars  are  given  respecting  this 
ancient  officer : — **  The  Clerk  of  the  Crown  in  Chancery, 
sitteth  in  the  Upper  House  of  Parliament  by  the  Clerk 
of  that  Court  upon  the  Woolsack,  attending  there  all  the 
Parliament,  and  is  sometimes  sent  on  messages  to  the 
Lower  House ;  and  on  the  last  day  of  the  Parliament 
he  readeth  the  Acts,  and  the  Clerk  of  the  Parliament 
giveth  the  King's  answer ;  where  it  is  to  be  noted  that 
all  the  time  of  Parliament  he  sitteth  on  the  right  hand 
of  the  Clerk  of  Parliament,  and  when  he  readeth  the 
Acts,  he  standeth  on  his  left  hand,  which  is  the  higher 
place,  being  on  the  King's  right  hand." 

The  Masters  in  Ordinary  in  Chancery  appear  now  to 
be  the  only  functionaries  who  officiate  in  the  capacity 
of  Attendants  to  the  House  of  Lords.  They  have  little  or 
no  concern  with  the  judicial  business  of  the  House  upon 
Writs  of  Error  or  Appeals ;  and  are  chiefly  employed  in 
carrying  bills  and  messages  to  the  other  House  of  Par- 
liament ;  for  which  purpose  two  of  them  attend  daily, 
by  rotation,  when  the  House  sits  {').  They  are  not  sum- 
moned by  writ,  as  the  Assistants  are;  but  they  have 
seats  on  the  Woolsack.  They  seem  to  attend  either  as 
accompaniments  of  the  Great  Seal,  or  in  pursuance  of 
some  direction,  real  or  supposed,  of  the  Lord  Chancellor, 
or  Lord  Keeper.  This  suggestion,  which  is  all  I  am  able 
to  offer  (and  which  is  purely  conjectural),  receives  coun- 
tenance from  the  following  entry  in  the  Lords'  Journals, 
of  the  26th  November,  1647 :  "  Ordered  that  the  Com- 
missioners  of  the  Great  Seal  do  take  care  that  this  House 


(«)  Standing  Order,  No.  36.    «« It  is  such  like,  which  attend  us ;  and  in 

to  be  noted  that  we  never  send  to  the  weighty  cases  some  of  the  Judges  •  but 

Lower  Ilouse  by  any  members  of  our  the  Lower  House  never  send  unto  us 

own ;  but  either  by  some  of  the  learned  any  but  of  their  own  body." 
Counsel,  Masters  of  the  Chancery,  or 
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be  daily  attended  with  some  of  the  Masters  of  the 
Chancery  {'y 

Their  position  and  duties,  at  a  remote  period,  were 
evidently  of  a  higher  order  than  at  present.  They  were 
members  of  the  Concilium  Regis  ordinarium ;  and  they 
appear,  in  some  instances,  to  have  advised  upon  the  judg- 
ments of  Parliament.  Thus  in  the  case  of  the  co-heirs 
of  Gilbert  of  Qare,  Earl  of  Gloucester;  Rot.  Pari.  Edw.  11. ; 
the  ultimate  decision  of  the  House  is  represented  as  given 
"coram  Prelatis  Comitibus  et  Baronibus  Cancellario, 
Thesaurario,  Justiciariis  de  utroque  Banco,  Cancellario  et 
Baronibus  de  Scaccario  Clerida  de  Cancellaria  et  aliis 
de  ConcUio  Domini  RegisP 

The  Receivers  of  Petitions,  too  (already  described),  were 
anciently  selected  from  among  the  Masters  in  Chancery. 

It  appears  from  Mr.  Hargrave's  Law  Tracts  (•),  that  a 
controversy  arose  in  the  18th  Eliz.  respecting  the  privi- 
leges  of  the  Masters  as  attendants  of  the  House  of  Lords. 
The  passage  is  as  follows : — 

"Upon  a  question  amongst  the  Lords  of  certain  oflBicers 
to  have  certain  privileges.  Doctor  Barkly,  a  Master  in 
Chancery,  sitting  in  the  Parliament  House,  (as  the 
manner  is,)  without  asking  leave,  got  up  and  entered 
into  a  speech,  desiring  that  the  Masters  of  the  Chancery 


(')  At  Lord  Cardigan's  trial.  Session 
184  l,all  the  Masters  in  Chancery  claimed 
a  right  to  officiate  as  Attendants,  but 
their  claim  was  not  admitted ;  and  only 
two  (the  nsnal  number)  were  allowed 
to  attend.  The  Journals  of  that  Session 
are  not  jet  printed  ;  but  I  understand 
the  Masters'  position  and  services  in 
the  House  were  considered  as  altoge- 
ther different  from  those  of  the  Assist- 
ants, and  inferior  to  them.  In  Mr. 
Smith's  Treatise  on  the  Practice  of  the 
Gonrt  of  Chancery,  vol.  i.  p.  11,  it  is 


stated,  that  ^  on  the  trial  of  a  Peer,  or 
of  any  person  impeached  by  the  Com- 
mons, all  the  Masters  attend  every 
day."  No  authority  is  cited  for  this 
position.  In  the  same  work  it  is  stated 
that  such  of  the  Masters  as  are  mem- 
bers of  the  House  of  Commons  are  ex- 
empted from  acting  as  attendants  of 
the  House  of  Lords.  For  this  again  no 
authority  is  cited :  and  it  is  to  be  ob- 
served that  there  is  no  such  rule  with 
respect  to  the  Assistants, 
(e)  Page  298. 
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might  also  be  comprised  in  the  said  privileges ;  whicK 
request  came  so  unseasonably,  and  was  so  inconsi- 
derately  propounded  by  the  Doctor,  as  the  Lords  in 
general  took  offence  thereat ;  and  some  of  great  authority 
said  that,  whilst  the  Queen's  learned  Counsel  were  silent, 
it  were  great  presumption  in  him,  being  an  inferior  to 
them,  to  be  so  busy.  So  the  next  day  the  Serjeant, 
Attorney,  and  Solicitor,  took  place  there  above  the 
Masters  in  Chancery." 

About  two  centuries  ago,  some  doubt  appears  to  have 
been  again  entertained  as  to  the  privileges  of  the  Mas- 
ters; for,  on  the  7th  February  1641,  it  was  "ordered 
that  it  be  referred  to  the  consideration  of  the  Committee 
for  Privileges,  what  the  privileges  of  a  Master  in  Chan- 
cery are,  who  is  an  assistant  to  this  House ;  and  how  far 
it  extends."    The  Report  of  this  Committee  does  not 
appear  in  the  Journals ;  but  the  inquiry  probably  led  to 
a  better  conception  of  the  character  and  ftinctions  of  the 
Masters  in  the  House ;  inasmuch  as,  about  five  months 
afterwards,  we  find  them  described  by  their  proper  title 
of  Attendants  in  the  following  order  of  the  16th  July 
1642,  viz.,  "That  Sir  E.  Leach  may  have  leave  to  go 
into  the  country  to  his  own  house  until  Michaelmas 
term  next;   and  because  this   House   may  not  want 
Attendants,  the  Clerk  of  the  Crown  is  to  bring  in  a  list 
of  the  Masters  in  Chancery  to-morrow." 

In  modem  times,  the  Masters  have  not  usually 
attended  their  Lordships  when  sitting  to  hear  appeals  or 
writs  of  error. 

The  Gentleman  Usher  of  the  Black  Rod  is  appointed 
by  letters  patent  from  the  Crown.  His  functions  are 
chiefly  of  a  ceremonial  character ;  but  not  wholly  so. 
Orders  of  commitment  against  Peers  and  Peeresses  are 
usually  directed  to  him.     He  is  occasionally  empowered 
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to  cause  the  apprehension  of  parties  guilty  of  contempts : 
a  duty,  however,  which  it  has  heen  contended  belongs 
more  properly  to  the  Serjeant-at-arms.  He  is  also  vested 
with  the  appointment  and  control  of  the  door-keepers  of 
the  House ;  and  he  is  allowed  to  appoint  a  deputy,  who 
is  called  the  Yeoman  Usher,  by  whom,  in  fact,  all  the 
ordinary  duties  of  the  oflSice  are  performed. 

The  Crown  has  also  the  appointment  of  the  Serjeant- 
at-arms,  whose  peculiar  duty  it  is  to  attend  the  Speaker 
of  the  House  of  Lords,  of  whose  mace  he  is  the  bearer.  By 
the  Serjeant-at-arms  the  orders  of  the  House  are  usually 
executed  against  delinquents;  particularly  in  cases 
where  they  are  at  a  distance.  He  also  executes  warrants 
of  attachment  against  parties  refusing  to  pay  costs 
awarded  upon  writs  of  error  and  appeals. 

In  the  12  Charles  I.  upon  a  dispute  between  the 
Usher  of  the  Black  Rod  and  the  Serjeant-at-arms,  as 
to  the  right  of  executing  the  warrants  of  the  House,  the 
House,  after  hearing  counsel,  declared  that  it  "  reserved 
to  itself  the  power  of  employing  whom  it  thought  fit 
for  sending  for  delinquents,  and  keeping  them  in  safe 
custody." 

The  Serjeant-at-arms  has  the  appointment  of  a  deputy. 


^sCCt^^^i^^^^ 
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OlyecHoHS  of  Lord  Chancellor  Nottingham  and  Sir  Matthew  ffale,  70.— 
First  Appeal  from  Chancery  y  1621,  72. — Referred  to  Committee  of  Pri- 
vilegesy  ib. — Report  that  it  should  be  heard,  ib. —  Witnesses  examined^  73. 
'—Lord  Keeper  aequittedy  ib. — Appellant,  Sir  John  Bouchier^  ordered 
to  ask  pardon  on  his  kneesy  ib. — Matthew  y.  Matthew.  1624,  74. — I^ane 
y.  Bondy  1626,  76. — Lord  Deynoourfs  Appeal  Case^  1628,  ib. — Lady 
Moulsons  Appeal,  1640,  17.— Anne  Blokes  Appeal^  1642,  78. — 
Walsingham  y.  Baker ^  1644,  ib. — Fowkes  y.  i&.  /.  Company y  1645,  ib. 
—  Corhett  V.  ITun/,  79.^Slinyshy  y.  JJafo,  1669, 80.— /wA  Appeals,  81. 
^~Dr,  Sherley  v.  -Sir  /oAn  jPa^^,  1675,  ib.— jPa^^  committed  by  Con^ 
monsy  82. — Sherley  wrested  by  Warrant  of  the  Commonsy  ib.—  TFarran/ 
seized,  by  Lord  Mohun,  ih.-^Proteciion  by  the  Lords  to  Sherley^  83. — 
Conference  between  the  Houses,  ib. — Declaration  of  the  Lords,  ib. — 
Catise  appointed  for  heaiAny,  ib. — Counsel  committed  by  the  Covn- 
monSy  ib. — Another  Confer enccy  ib. — Counsel  liberated  by  the  Lords, 
84. — Again  committed  by  the  CommonSy  ib. — Parliament  prorogued^ 
87. — New  Session,  ib. — Sherley  moves  his  Appealy  ib. — Hearing' 
appointed,  ib. — Remonstrance  from  the  CommonSy  88. — Their  Proclo" 
motion  against  the  Appellate  Jwnsdiction,  ib. — Resolution  of  the  Lords^ 
89. — Parliament  prorogued  for  fifteen  months,  ib. — Re-assembled,  ib. 
— Triumph  of  the  Lords,  ib. — Acquiescence  of  the  Commons,  ib. — 
Ecclesiastical  Appeals,  90. — Question  as  to  Irish  House  of  Lords,  92. 

Unlike  the  Writ  of  Error  (whose  origin,  as  we  shall 
hereafter  see,  is  of  great  antiquity),  the  remedy  by  Ap- 
peal from  Courts  of  Equity  to  the  House  of  Lords,  sprung 
up  not  much  more  than  two  centuries  ago ;  the  truth 
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being  that  equitable  jurisdiction,  as  now  administered  in 
this  country,  was  unknown  in  former  ages. 

This  method  of  redress  was  vehemently  censured  and 
opposed  by  some  of  the  first  lawyers  of  the  17th  century. 
The  great  Lord  Chancellor  Nottingham,  in  his  Prolego- 
mena  (*),  observes — 

It  is  said,  37  Hen.  YI.,  13,  a  Writ  of  Error  lies  in  Parliament  upon  a 
Judgment  in  Chancery  C*).  But  no  writ  of  error  lies  on  proceedings  hj 
Suhposna ;  for  therein  the  Chancery  is  no  court  of  record  ;  and  no  man 
then  heard  of  a  petition  in  nature  of  an  appeal,  else  doubtless  it  had  been 
mentioned.  In'27  Hen.  YIIL,  IS,  it  is  argued  that  an  erroneous  decree 
cannot  be  reyersed  in  the  same  Court ;  and  therefore  must  be  in  Parlia- 
ment. But  it  is  more  natural  and  legal  that  the  appeal  should  be  to  the 
King  in  person,  -whose  conscience  is  ill  administered.  So  it  was  done  in 
Sir  Moyl  Finch's  case;  and  so  ought  to  be  done  in  cases  before  Constable 
and  Marshall.  But  Lord  Coke  says  the  first  decree  in  Chancery  was 
17  Ric  U. ;  and  that,  as  appears,  was  examined  in  Parliament.  By  the 
Journal  of  House  of  Commons  (18  James)  dr^rers  bills  read  to  vacate 
several  decrees  in  Cancellaria.  So  it  was  fit  for  the  legislatlvej  and  not 
proper  for  the  judicial,  power  of  the  Lords  as  now  is  used. 

Sir  Matthew  Hale  {^)  too,  (an  authority  peculiarly  con- 
versant with  the  law  and  practice  of  Parliament)  dis- 
claimed the  jurisdiction ;  contending  that  their  Lordships' 
power  to  examine  the  judgments  of  courts  of  law,  was 
derived  solely  from  the  commission  contained  or  implied 
in  the  royal  writ  of  error ;  and  that  as  an  appeal  was  a 
proceeding  unsanctioned  by  the  King's  fiat,  the  House 
could  not  dispense  justice  in  that  form,  without  violating 
the  great  constitutional  maxim  which  supposes  all  juris- 
diction to  be  derived  exclusively  from  the  Crown, 

The  best  answer  to  these  arguments,  formidable  as 
they  appear,  will  be  to  trace  shortly  the  rise  and  progress 


(*)  Hargrave's  Pref.  to  Hale's  Lords,      mon-law  side  of  the  Court  of  Chancery, 
103.  infra. 

("*)  See  writs  of  error  from  the  com-  (0  Lords'  Juris.,  chapters  31,32,  33. 
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of  this  remedy,  from  the  date  of  its  first  exercise  to  that 
of  its  final  establishment,  in  spite  of  all  resistance. 

The  first  example  (^)  of  a  regular  appeal  occurred  in 
the  case  of  Sir  John  Bouchier,  whose  petition  was  pre- 
sented to  the  House  by  Lord  Sheffield,  on  the  3rd  of 
December,  1621,  complaining  of  a  decree  pronounced  by 
Lord  Keeper  Williams,  in  the  Court  of  Chancery. 

The  Petition  stated  that  ^  the  said  decree  was  made  precipitately,  to  the 
prejudice  of  the  petitioner;  to  whom,  however,  the  Lord  Keeper  had 
allowed  his  appeal  to  the  House ;  and  therefore,  in  all  humility,  appealing 
to  their  Lordships,  and  praying  that,  as  well  for  justice'  sake  and  for  the 
future  good  of  others,  as  for  the  petitioner's  relief,  they  would  he  pleased 
to  hear  and  judge  the  same/'  This  petition  heing  read,  the  record  states 
that  the  Lord  Keeper,  removing  to  his  place  as  a  Feer(J)y  defended  his 
decree,  and  denied  the  precipitation  complained  of;  affirming  that  the 
House  was  not  fairly  dealt  with  hy  the  petitioner ;  and  moving  that  their 
Lordships  wonld  he  pleased  to  consider,  whether  this  petition  should  be 
admitted  or  no  ;  and,  if  admitted,  then  he  was  ready  to  speak  in  appro- 
bation of  it. 

The  application  of  Sir  John  Bouchier  was  regarded  as 
a  "  novelty,"  and  was  referred  to  the  consideration  of  the 
Committee  for  Privileges,  who  reported  that 

The  ancient  form  of  proceeding  was  by  petition  to  the  King  and  his  Great 
Council;  that  the  word  "  Appeal  teas  unustial; "  and  that  the  only  pre- 
cedent of  this  nature  was  a  complaint  by  petition  against  Michael  de  la  Pole, 
Lord  Chancellor,  for  matter  of  comiption,*  in  the  Reign  of  Richard  1L(*) 


(*)  Mr.  Maddock,  in  his  Treatise  on 
the  Court  of  Chancery,  vol.  ii.  767, 
observes,  that  **  Appeals  to  the  House 
of  Lords,  between  party  and  party, 
were  first  introduced  in  1681."  In  sup- 
port of  this  position,  he  refers  to  a  case 
of  the  Marquis  of  Winchester  «.  Ought- 
red,  which,  however,  does  not  appear 
to  have  been  an  appeal  from  the  Court 
of  Chancery.  It  is  very  obscurely 
stated  in  the  Journals,  and  will  be 
found  under  the  following  dates  : — 4th 
^larch,  1580  ;  9th  Febnuiry,  1585  ;  and 


27th  and  29th  March,  1586.  The  Lords 
did  not  sit  in  1581,  the  year  referred  to 
by  Mr.  Maddock;  or  if  they  did,  no 
Journals  or  records  remain  of  their 
proceedings. 

O  The  Bishops,  sitting  as  Barons  by 
tenure,  are  sometimes  called  Peen  in 
the  old  Journals. 

(k)  This  case  occurred  7  Ric  II.  It 
cannot  reasonably  be  cited,  as  prov- 
ing jurisdiction  upon  appeals  from 
Courts  of  Equity  ;  save  as  showing  that 
the  House  was,  at  all  times,  supposed 
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Tliey  therefore  left  the  «  form "  of  Sir  John  Bouchier's  petition  to  the 
HoQse;  bat  recommended  that  the  matter  of  fact  complained  of  should  be 
heard  ^^  with  expedition,  that  the  credit  of  so  great  an  officer  might  not 
suffer  hj  delay." 

It  appears  that  several  witnesses  were  examined  as  to 
the  alleged  "  hasty  hearing ""  of  the  cause ;  and  the  Lord 
Keeper  having  addressed  the  House  in  his  own  justifica- 
tion and  in  support  of  the  decree,  it  was  agreed,  in  the 
first  place,  that  his  Lordship  should  be  fully  acquitted  of 
the  charge  brought  against  him ;  and,  secondly,  that  Sir 
John  Bouchier  should  be  censured  and  punished  for  his 
*^  false  accusation  of  so  great  an  officer .•*  On  a  subsequent 
day  it  was  resolved  that  he  should  be  ordered  to  acknow- 
ledge his  fault  in  the  House  of  Lords  and  in  the  Court  of 
Chancery ;  and  that  he  should  be  imprisoned ;  but  the 
Lord  Keeper  having  besought  the  House  to  remit  that 
part  of  the  sentence  which  required  his  acknowledgment 
in  the  Court  of  Chancery  and  which  condemned  him  to 
imprisonment,  the  House,  "  highly  commending  his  Lord- 
ship's clemency,"  was  pleased  to  comply ;  and  Sir  John 


to  possess  a  general  superintending 
power,  operating  as  a  control  on  the 
Judges  of  all  subordinate  tribunals, 
incloding,  of  course,  the  Court  of  Chan- 
cery. Hie  facts  appear  to  have  been 
shortlj  these:  (See  Rolls  of  Pari. 
7  Eic.  II.  f.  2.  n.  11.)— John  Caven- 
dish, a  fishmonger  in  London,  having 
made  his  complaint  in  Parliament,  for 
restitution  of  certain  merchandise,  the 
mfttterwas  referred  to  the  Chancery, 
for  inquiry  and  determination.  Caven- 
dish had  thereupon  some  interviews 
with  the  ChancelloT^s  secretary,  who 
promised  him  the  Chancellor's  "  fa- 
vour "  for  4<K.  payable  to  his  Lordship, 
tad  4/.  to  the  use  of  the  secretary  him- 
aelf.  Cavendish  bound  himself  for 
these  sums ;  and,  in  part  liquidation  of 


his  bond,  delivered  at  the  Chancellor's 
house  certain  quantities  of  sturgeon 
and  other  fish,  to  the  value  of  9/.  The 
secretary  he  also  propitiated  by  a  pre- 
sent of  scarlet  cloth.  It  appears,  how- 
ever, that  these  doxuitions  proved 
fruitless  to  the  fishmonger ;  who  conse- 
quently complained  by  petition  to  Par- 
liament agunst  the  Chancellor,  setting 
forth  the  circumstances,  and  praying 
redress.  The  Lord  Chancellor's  ex- 
planation, however,  denying  all  know- 
ledge of  the  fish,  was  completely 
satisfactory ;  and  Cavendish,  on  being 
afterwards  tried  before  the  **  Kinfg 
JuttUet'*  for  defaming  his  Lordship, 
was  convicted  and  fined,  as  well  as  sen- 
tenced to  pay  1000  marks  to  the  Chan- 
cellor for  damages. 


74  OP  ENGLISH   AND   IRISH   APPEALS. 

Bouchier,  being  brought  to  the  Bar,  acknowledged  on  his 
knees,  that  he  stood  convicted  of  a  great  misdemeanor  in 
laying  an  imputation  on  the  Lord  Keeper,  "for  which 
offence,  being  heartily  sorry,  he  craved  pardon  of  the 
House  in  general,  and  of  his  Lordship  in  particular.'' 

Sir  Matthew  Hale,  in  commenting  on  this  case  (^),  ob- 
serves, that  the  House  "  would  never  proceed  to  rehear 
the  cause  on  the  merits  thereof,  as  desired  by  the  peti- 
tion." But  there  was  no  occasion  for  entering  on  the 
merits  of  the  cause ;  the  falsehood  of  Sir  John  Bouchier's 
allegation  having  been  established  by  evidence,  and 
indeed  admitted  by  himself.  If  Sir  John  Bouchier, 
however,  had  not  thus  abandoned  his  accusation,  the 
House,  in  all  probability,  would  have  examined  the  merits 
of  the  decree.  At  all  events  it  certainly  does  not  appear 
from  the  journals,  that  such  duty  was  declined  or  evaded 
by  their  Lordships. 

The  next  case  is  that  of  Mathew  v.  Mathew,  which, 
though  very  imperfectly  stated  in  the  Journals,  has 
been  relied  upon  by  Lord  Hale,  and  Mr.  Hargrave,  as 
furnishing  stronger  evidence  ''than  a  cart-load  of  pre- 
cedents  (i)"  against  the  jurisdiction.  The  first  entry  re- 
specting the  case  is  as  follows : 

28  May,  1624.— George  Mathew  presented  his  Petition  to  the  Hoase, 
setting  forth  that  "  your  petitioner  s  decree,  now  questioned,  hath  been 
several  times  submitted  unto  by  William  Mathewe,  and  never  questioned 
during  the  life  of  your  petitioner's  Father :  and  that  His  Majesty,  upon 
Information  by  petitions  on  both  sides,  had  declared  that  he  saw  no  cause 
for  questioning  thereof;  and  that  it  was  thereupon  declared  by  His 
Majesty,  that  to  hear  a  cause  after  a  submission  (no  corruption  appearing) 
would  be  a  dangerous  precedent.  In  consideration  wheieof,  and  for  that 
the  decree  stands  questioned  only  by  petition,  nor  was  your  now  petitioner 
any  party  to  any  suit ;  nor  is  there  any  bill  depending  in  any  court,  he 
being  informed  by  counsel  that  it  hath  not  been  the  course  of  this 
Honourable  House  to  reverse  decrees  but  by  bill  legally  exhibited,  espe- 

(»»)  Lords'  Juris.,  195.  "  (i)  Lords'  June.,  197. 
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ciilly  where  no  corruption  is  proved ;  he  most  humbly  beseeched  that  he 
might  have  the  liberty  of  a  subject  Q)^  and  that  he  might  not  be  concluded, 
and  a  decree  submitted  unto  oyert brown,  and  the  small  remainder  of  his 
ancient  Inheritance  taken  firom  him,  by  order  of  this  Honourable  Houee, 
only  upon  petition." 

29  May. — Ordered,  that  the  cause  be  reviewed  in  Chancery  by  the 
Lord  Keeper,  assisted  by  such  of  the  Lords  in  Parliament  as  should 
be  nominated  by  the  House,  and  by  any  two  of  the  Judges  whom  the 
Lord  Keeper  should  name ;  for  which  end  the  Lord  Keeper  was  to  be  an 
humble  suitor  to  his  Majesty  from  the  House,  for  a  Commission  unto 
himself  and  the  Lords,  to  be  named  by  the  House,  for  the  said  review 
and  final  determination  of  the  said  cause. 

Eight  Lords  were  then  named  by  the  House  to  join  in 
the  Commission;  and  it  was  further  ordered  that  the 
cause  should  be  heard  and  determined  in  the  beginning 
of  the  next  ensuing  Michaehnas  Term.  In  the  following 
year,  the  House  having  learned  that  this  order  had  not 
been  acted  upon  by  the  Lord  Keeper,  called  upon  his 
Lordship  to  answer  for  his  neglect.  In  doing  so,  he  stated 
(16  March,  1625)  that  the  King  had  absolutely  refused 
to  grant  the  Commission  suggested  by  the  House ;  and 
having  made  a  very  humble  apology  to  the  House,  the 
explanation  of  the  Lord  Keeper  was,  after  some  debate, 
held  sufficient ;  and  the  litigation  does  not  appear  to  have 
been  subsequently  prosecuted  by  the  parties. 

This,  therefore,  was  not  the  ordinary  case  of  an  appeal 
from  an  inferior  court  of  justice.  The  matter  of  com- 
plaint, before  any  resort  to  the  Lords,  had  not  only  been 
referred  to  the  Sovereign,  the  fountain  of  justice ;  but 
had  actually  received  the  royal  determination.  The 
House  consequently,  upon  mature  deliberation,  although 
apparently  satisfied  that  the  decree  was  erroneous,  did 
not  conceive  that  it  would  be  decorous,  or  that  they  had 
the  power,  to  overturn  it.    They  therefore  directed  the 


())  In  Lord  Hale's  Juris,  (as  edited  by  Mr.  Hargrave),  p.  196,  the  word  tuhjcet 
ii  itniigQljr  converted  into  mibpama. 
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Lord  Keeper  "to  become  an  humble  suitor  to  His  Majesty 
for  a  commission  of  review ; "  a  course  of  proceeding 
respectful  to  the  Crown,  and  appropriate  to  the  object 
in  view ;  but  affording,  I  conceive,  no  argument  what- 
ever  against  their  Lordships'  jurisdiction  upon  appeals. 
It  is  very  remarkable  that  the  reference  to  King  James 
in  this  matter,  and  his  decision  of  the  question,  are  not 
once  mentioned  by  Lord  Hale,  or  Mr.  Hargrave. 

The  next  case  to  which  I  shall  refer  is  that  of  Lane  v. 
Bond,  which  arose  in  1626. 

On  the  Petition  of  Robert  Lane,  complaining  of  a  Decree  in  Chancery 
(anno  43  Eliz.)  alleged  to  have  been  made  contrary  to  the  meaning  of  the 
Lord  Keeper,  whereby  the  petitioner  was  debarred  from  sning  at  common 
law  for  the  manor  of  Walgrave,  the  respondents  were  ordered  "to 
show  cause  why  the  decree  in  Chancery  against  Lane  should  not  be 
altered  ; "  and  the  cause  was  appointed  for  argument  by  counsel  on  both 
sides;  and  it  was  accordingly  so  argued  on  tlie  29th  May,  1628,  by 
some  of  the  first  lawyers  then  at  the  bar.  On  the  23rd  February 
the  further  hearing  was  postponed;  but  on  the  10th  March  thereafter. 
Parliament  was  dissolved ;  and  not  having  been  again  summoned  till 
1640,  the  litigation  appears  in  that  interval  to  have  terminated,  as  the 
case  is  not  afterwards  mentioned  in  the  Journals. 

In  the  following  case  the  Lords  gave  judgment  on  a 
proceeding  which  was  clearly  in  the  nature  of  an  appeal. 

29  January,  1628. — The  Lord  Deyncourt  presented  his  Petition,  com- 
plaining that  he  had  been  served  with  a  writ  of  execution,  and  arrested 
on  a  decree  in  Chancery;  and  on  a  subsequent  day  the  Lord  Keeper 
having  explained  the  proceedings  in  Chancery,  and  shown  the  equity  of 
the  decree  complained  of,  the  Lord  Deyncourt  was  required  by  the  House 
to  state  what  he  could  insist  upon ;  and  answered  that  ^<  he  desired  his 
case  might  he  heard  either  here^  or  by  the  Lord  Keeper  again;  "  and  upon 
consideration  of  this  matter,  the  said  decree  complained  of  was  ordered 
^^to  he  confirmed  in  allpointe." 

Here,  then,  is  evidence  that  a  jurisdiction  to  review 
decrees  in  equity  was  felt  to  exist  in  the  House  more 
than  two  centuries  ago ;  although  the  forms  of  its  admi- 
nistration were  unsettled  and  debateable.    In  Sir  John 
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Bouchier's  case,  we  have  a  complete  Appeal ;  in  Lane  v. 
Bond,  a  formal  hearing ;  and  in  this  last  instance  of  Lord 
Deyncourt,  a  regular  judgment ;  presenting  together  all 
the  substantial  attributes  of  a  similar  proceeding  in  the 
present  day.  No  one  seems,  at  that  time,  to  have  doubted 
the  jurisdiction;  and  though  very  eminent  counsel  were 
employed,  they  did  not  oppose  it;  nor  did  the  other 
House  of  Parliament  once  suggest  that  the  exercise  of 
this  authority  by  the  Lords  was  an  assumption,  or  a 
novelty. 

At  a  somewhat  later  period,  and  in  another  Parlia- 
ment, we  find  the  following  case : — 

23  January,  1640.— The  Petition  of  Dame  Anne  Moulson  being  read, 
praying  that  a  decree  and  orders  made  in  the  time  of  Lord  Keeper  Finch 
might  be  reyersed,  it  was  ordered  that  "Mr.  Serjeant  Rolls,  &c.,  be 
assigned  for  counsel  in  the  cause;  but  Mr,  White  and  Mr.  St.  John, 
being  members  of  the  House  of  Commons,  are  left  to  themselyes  for 
resolution  therein." 

From  this  period,  till  the  year  1648,  the  Journals  give 
evidence  of  various  proceedings  upon  judicial  causes; 
but  whether  by  writ  of  error  or  by  appeal,  it  is,  in  many 
instances,  impossible  to  distinguish.  None  of  the  cases 
admit  of  being  traced  in  a  regular  progress,  from  the  out- 
set to  the  final  judgment;  but  it  is  clear  that  a  general 
exercise  of  the  appellate  jurisdiction  was  in  active  opera- 
tion. This  may  be  collected  from  various  indications  in 
the  Journals ;  and  among  others,  from  the  following  entry 
of  the  25th  February,  1640:  "Ordered;  that  none  shall 
presume  to  approach  the  doors  of  the  Upper  House  of 
Parliament  when  the  court  shall  be  sitting,  but  such  as 
are  parties,  counsel,  or  witnesses  in  the  cause  then  in 
hearing,  on  pain  of  imprisonment."  On  the  12th  May, 
1645,  the  same  record  states  that  causes  were  delayed 
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"  by  Reason  of  the  Intervention  of  the  great  affairs  of  the 
Reahn." 

Of  three  cases,  however,  which  occurred  upon  Appeal 
at  this  period,  notices,  tolerably  intelligible,  are  inserted 
in  the  Journals ;  as  thus — 

A  petition  from  Ann  Blake  was  presented,  14  February,  1642,  showing 
•  inter  alia^  that  '^  the  Petitioner  sueth  by  way  of  appeal  against  a  sentence 
unduly  obtained;"  desiring  their  Lordships  "to  suspend  the  Order  till 
the  cause  be  heard  before  their  Lordships."  On  the  2drd  of  the  same 
month,  counsel  were  heard  on  both  sides ;  but  what  order,  or  whether  any 
order,  was  made  upon  the  cause  does  not  appear. 

An  Appeal  from  the  Equity  side  of  the  Court  of  Exchequer,  was  pre- 
sented by  Sir  Thomas  Walsingham,  (a  Member  of  the  House  of  Commons,) 
against  Sir  John  Baker,  upon  which  repeated  hearings  took  place  in  1644 
and  1645.  One  question,  " long  debated  by  Counsel"  was,  whether  a 
reversal  might  be  had  by  the  House  upon  petition  without  bill  (*")  ;  with 
respect  to  which  it  was  reported  by  a  Committee  of  their  Lordships  (12 
May,  1645),  '^  that  the  proceeding  by  way  of  Bill  in  this  House  had  not 
been  used  for  many  hundred  years,  and  would  be  very  long  and  tedious 
to  the  subject;  that,  according  to  ancient  precedent.  Petitions  were  the 
way  that  had  been  most  frequently  used,  and  that  the  Defendant  should 
put  in  his  answer,  and  that  witnesses  be  examined  on  both  sides;** 
which  report  was  adopted  and  approved  of,  as  settling  ^^  the  Customs  and 
proceedings  of  the  House  in  Causes  depending  before  the  Lords  in  Parlia- 
ment." The  case  having  ultimately  resolved  itself  ^'  into  a  question  "  (as 
the  minutes  express  it)  ^^  of  Heir  or  not  Heir,"  their  Lordships  thought 
proper  that  it  should  be  left  to  a  trial  at  law ;  and  consequently  on  the 
ISth  October,  1645,  the  appeal  was  dismissed  without  prejudice. 

An  Appeal  having  been  brought  by  Alderman  Fowkes  against  the  Blast 
India  Company,  22  July,  1645,  complaining  of  two  decrees  of  the  Court 
of  Chancery,  a  petition  was  presented  by  the  Company,  praying  that  they 
might  not  be  required  to  answer  the  same,  '^  in  regard  the  court  below  was 
open  for  a  review  of  the  sentence  complained  of;"  but  the  prayer  of  this 
petition  was  not  complied  with  ;  for  on  the  24  July,  they  were  ordered 
to  put  in  their  answer;  and  on  the  7  January,  1646,  after  hearing 
counsel  on  the  preliminary  points,  whether  "  the  Plaintiff  might  not  have 
a  remedy  by  a  bill  of  review,  and  whether  the  matters  were  not  properly 


(^)  It  is  not  very  easy  to  determine      Equity  or  a  bill  in  the  legislative  way. 
what  is  here  meant ;  whether  the  word      See  Mathew's  case,  awu,  p.  74. 
hiU  is  intended  to  signify  a   bill   in 
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triable  in  any  ordinary  court  of  justice;"  —  Counsel  were  ordered  to 
withdraw;  and  the  House  having  taken  into  consideration  what  was 
alleged  on  both  sides,  Counsel  were  again  called  in,  and  the  ^^  Speaker  told 
them  the  Lords  would  hear  them  upon  the  merits  of  the  cause"  Accord- 
ingly, on  the  6  May,  1647,  haying  heard  counsel  at  the  bar  on  the 
merits  of  the  cause,  the  House,  upon  mature  deliberation,  gave  the 
following  judgment: — *' Ist,  Resolved  that  the  two  Decrees  made  by 
Lord  Keeper  Coventry  (^Ist  November,  7  Carl.,  and  9th  June,  11  Carl, 
bang  unjust,  are  hereby  reversed:  Sod,  Resolved  that  the  adventures 
which  were  kept  from  Alderman  Fowkes  by  colour  of  these  two  Decrees 
be  restored  to  him,  with  damages  after  8/.  per  centum ;  and  that  Dr. 
Heath  and  Mr.  Hakewill  audit  the  damages  (') :  drd,  Resolved  that 
Alderman  Fowkes  shall  have  100/.  paid  him  by  the  East  India  Company 
for  costs."  On  the  18  May,  1647,  the  following  minute  appears  in  the 
same  case :  ^^  Ordered  that  the  Commissioners  of  the  Great  Seal  do  vacate 
and  make  void  in  Chancery  the  two  Decrees  made  void  by  the  Judgment 
of  this  House." 

On  the  6th  of  May,  1647,  a  case  of  Corbett  «».  Hunt  is 
mentioned,  where  it  appears  that  cross  bills  concerning 
certain  mercantile  accounts  having  been  filed  in  Chan- 
cery, the  same  were  referred  to  five  merchants,  or  to 
any  two  of  them ;  upon  whose  report  a  decree  was  made 
for  payment  of  1284/.  2^.  2d.  The  petition  of  appeal  in 
this  case  states — 

^That  not  any  one  of  the  Judges  of  the  Court  of  Chancery  being  able 
to  say  by  anything  appearing  before  them,  how  one  penny  of  the  money 
is  due,  save  only  by  the  information  of  four  merchants ;  and  in  regard, 
it  is  contrary  to  all  rules  of  justice,  for  sworn  judges,  without  the 
assent  of  parties,  to  transfer  the  judgment  of  causes  before  them,  to  men 
not  sworn ;  and  for  that,  by  the  rules  of  the  court,  the  Petitioner  cannot 
be  admitted  to  his  Bill  of  review,  unless  he  first  pay  the  money  decreed, 
he  humbly  appeals  to  your  Lordships  for  justice  and  right  in  the  pre- 
mises; and  that  you  will  be  pleased  to  stay  the  proceedings  upon  the 
said  unjust  and  erroneous  decree,"  No  order  appears — ^nor  is  the  case 
again  mentioned  in  the  minutes. 

The  Journals  of  the  House  of  Lords  stop  in  1648 ;  and 


{•)  Dr.  Heath  and  Mr.  HakewiU  were  probably  two  Masters  in  Chancery,  offi- 
ciatiog  as  Attendants. 
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are  not  resumed  till  the  Restoration  of  King  Charles. 
Soon  after  that  event,  several  cases  of  appeal  from  tht 
court  of  Chancery  appear  in  the  Journals ;  but  none  of 
them  presenting  any  novelty  of  character,  till  we  come 
to  the  year  1669 ;  when,  upon  the  appeal  of  Henry 
Slingsby,  complaining  of  a  decree  in  Chancery,  in  a  cause 
between  himself  and  Mr.  Hale,  a  member  of  the  House 
of  Commons;  of  which  appeal,  notice  having  been  served 
on  Mr.  Hale,  in  pursuance  of  an  order  by  the  Lords,  the 
House  of  Commons,  conceiving  that  their  privileges  were 
invaded  by  this  proceeding,  sent  a  message  to  the  Upper 
House,  to  let  their  Lordships  know  that  "  they  had  been 
made  acquainted  that  there  was  a  petition,  by  way  of 
appeal,  preferred  in  their  Lordships'  House,  by  Mr.  Henry 
Slingsby,  against  Mr.  Hale,  a  member  of  their  House ; 
and  they  did  desire  that  their  Lordships  would  have 
regard  to  the  privileges  of  their  House."  To  which  mes- 
sage the  following  answer  was  returned  by  the  Lords : — 
"  That  the  House  of  Commons  need  not  doubt  but  that 
their  Lordships  will  have  a  regard  to  the  privileges  of 
their  House,  as  they  have  of  their  own."  The  appellant 
was  afterwards  advised  t(f^  withdraw  his  appeal;  and 
applied  for  leave  to  do  so  by  petition  to  the  Lords ;  who, 
however,  instead  of  at  once  complying  with  his  applica- 
tion,  referred  the  whole  matter  to  the  consideration  of 
the  Committee  of  Privileges,  with  directions  to  submit 
to  the  House  "  what  they  should  think  fit  thereupon.*' 
Accordingly, 

On  the  11th  of  April,  1670,  the  Earl  of  Anglesea  reported  from  the 
Committee  for  Privileges,  their  opinion,  that  "  the  Lords  do  declare  that 
their  proceedings  in  this  cause  have  been  according  to  the  course  of  Par- 
liament, and  former  Precedents;  and  that  the  Lords  do  assert  it  to  be 
their  undoubted  right  in  judicature  to  receive  and  determine,  in  time  of 
Parliament,  appeals  from  inferior  courts,  though  a  Member  of  either 
House  be  concerned ;  that  there  may  be  no  failure  of  justice  in  the  Land  " 
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This  report  having  been  approved  of  and  adopted  by 
the  House,  it  is  supposed  that  Mr.  Slingsby  was  after- 
wards allowed  to  withdraw  his  appeal. 

On  the  11th  November,  1670,  an  appeal  was  presented 
by  Sir  Robert  Nugent,  complaining  of  a  decree  of  the 
Court  of  Chancery  in  Ireland.  The  respondent.  Colonel 
Talbot,  put  in  his  answer ;  and  an  order  was  issued  by 
the  House,  staying  proceedings  in  the  court  below.  On 
the  11th  January,  1670,  the  cause  was  remitted  back 
with  directions  to  have  it  reheard  upon  a  bill  of  review. 
This  was,  I  think,  the  first  example  of  an  appeal  from 
the  Irish  Courts  of  Equity.  The  next  was  an  appeal  of 
Cusack  V.  Lord  Dungannon,  also  from  the  Irish  Court 
of  Chancery,  presented  on  the  29th  of  March,  1673. 
This  cause  was  heard  and  the  appeal  subsequently  dis- 
missed. 

In  the  year  1675,  the  exercise  of  appellate  jurisdiction 
exercised  by  the  Lords,  occasioned  ah  angry  and  pro- 
tracted contest  between  the  two  Houses  of  Parliament. 
No  less  than  three  appeals  (")  were  presented ;  the  respond- 
ents to  which  all  happened  to  be  members  of  the  House 
of  Commons.  The  proceedings  in  each  of  these  causes 
being  very  nearly  similar,  I  shall  content  myself  with 
detailing  the  leading  particulars  of  one,  the  most  impor- 
tant of  them ;  which  was  the  appeal  of  Dr.  Sherley  against 
Sur  John  Fagg,  M.P., — a  case  which,  from  the  strange 
cb*cumstances  attending  it,  acquired  great  celebrity. 

The  facts  were  these.  On  the  30th  April,  Dr.  Sherley 
presented  his  petition  to  the  Lords,  complaining  of  a 
decree  in  Chancery,  given  in  favour  of  Sir  John  Fagg. 
On  the  5th  of  May,  a  message  was  sent  from  the  Com- 
mons to  the  Lords,  desiring  them,  as  before,  "  to  have 

(■)  Crispe  «.  Dalmahojr ;  Stoughton  «.  Onslow ;  and  Sherley  v.  Fagg.    See 
Index  to  the  Joumals. 
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regard  for  their  privileges ; "  to  which  an  answer  was 
made  in  like  manner,  by  the  Lords,  assuring  the 
Commons  that  "  the  Lords  would  be  as  careful  of  their 
privileges  as  of  then-  own."  This  answer,  however,  was 
protested  against  by  Lord  Shaftesbury  and  other  Peers, 
on  the  ground  that 

Being  the  same  that  was  sent  down  formerly  in  the  case  of  Hale  r. 
Slingsby,  they  apprehended  that  it  had  been  mistaken  by  the  House  of 
Commons  as  a  condescension  of  the  Lords,  to  forbear  proceeding  in  judica- 
ture in  affairs  of  this  nature;  and  appeared  very  liable  to  so  great  a  mis- 
construction, that  it  might  seem  in  some  measure  to  acknowledge  that  the 
House  of  Commons  had  a  claim  to  some  privilege  in  judicature,  which  was 
a  thing  they  conceived  belonged  solely  to  the  Lords. 

It  is  remarkable  that  Sir  John  Fagg,  on  the  7th  May, 
the  day  appointed  for  him  to  put  in  his  answer,  appeared 
personally  at  the  Bar,  and  desired  further  time  for  that 
purpose ;  which  was  granted  by  an  order  appointing  him 
to  put  in  his  answer  on  the  12th  May,  on  which  day  he 
did  so  accordingly.  For  so  doing,  however,  he  waa  com- 
mitted by  the  House  of  Commons  to  the  Tower,  but, 
upon  petition,  was  shortly  afterwards  released  (").  On 
the  14th  May,  Dr.  Sherley,  the  appellant,  was  arrested 
by  warrant  of  the  Speaker  of  the  House  of  Commons 
in  the  lobby  of  the  House  of  Lords,  "to  answer  his 
breach  of  privilege  in  prosecuting  an  appeal  in  the  Lords' 
House,  against  a  member  of  the  House  of  Commons." 
Lord  Mohun,  who  happened  to  be  present,  took  the 
warrant  from  the  messenger,  and  presented  it  to  the 
House  of  Lords ;  who,  regarding  the  matter  as  a  violation 
of  their  privileges,  sent  a  message  to  the  Commons  de- 
siring "  to  know  whether  it  were  a  warrant  ordered  by 
them,  or  no."    To  which  message  an  answer  was  re- 

(«)  1  Andrew  MarveU,  243,  246. 
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turned  by  the  Commons,  "  demanding  justice  against 
Lord  Mohun,  for  forcibly  taking  the  warrant  from  the 
deputy  Serjeant  of  their  House."  The  reply  of  the  Lords 
stated,  that  "  Lord  Mohun  had  done  nothing  but  what 
was  according  to  his  duty."  The  Lords  also  granted  a 
protection  to  Dr.  Sherley ;  "  all  persons  whatsoever 
being  thereby  prohibited  from  arresting,  or  otherwise 
molesting  him,  upon  any  pretence  whatsoever ;  as  they 
and  every  of  them  should  answer  to  the  contrary  to 
the  House."  On  the  17th  of  May,  the  Commons  desired 
a  conference ;  at  which  conference  their  Managers  com- 
municated the  following  resolution : — 

That  the  Appeal  of  Dr.  Sherley  is  a  breach  of  the  undoubted  Rights 
ud  Priyileges  of  the  House  of  Commons,  and  therefore  the  Commons 
d^ire  that  there  be  no  further  proceedings  in  that  Cause  before  their 
Lordships. 

Upon  consideration  of  which  resolution,  and  a  serious 
debate. 

The  Lords  did  order  and  declare  that  it  is  their  undoubted  right  in 
judicature,  to  receive  and  determine,  in  time  of  Parliament,  Appeals  from 
infierior  Courts,  though  a  member  of  either  House  be  concerned  therein, — 
iliat  there  be  no  failure  of  Justice  in  the  land ;  and  from  this  right,  and 
the  exercise  thereof^  the  Lords  will  not  depart. 

The  cause  was  then  appointed  for  argument  on  the 
8th  of  June,  and  Mr.  Serjeant  Pemberton,  Mr.  Serjeant 
Peck,  Sir  John  Churchill,  and  Mr.  Porter,  were  assigned 
to  be  of  counsel  for  the  appellant.  But  these  learned 
persons  having  been  committed  by  order  of  the  House 
of  Commons,  and  told  by  the  Speaker  that  they  had 
"subverted  and  betrayed  the  liberty  of  the  subject,  and 
privilege  of  Parliament,  in  pleading  the  appeal  of  Crisp  v. 
Dalmahoy,  at  the  Bar  of  the  House  of  Lords,''  a  confer- 
ence between  the  two  Houses  took  place  on  the  3d  of 
June,  when  their  Lordships'  Managers  expressed  them- 
selves as  follows;  viz. — 

<i2 
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That  the  Lords  do  judge  this  order  of  imprisonment  by  the  Commons 
to  be  illegal  and  arbitrary,  and  the  execution  thereof  a  great  indignity  to 
the  King's  Majesty,  in  this  his  highest  Court  of  Judicature,  the  Lords  in 
Parliament ;  where  his  Majesty  is  highest  in  his  Royal  Estate ;  and  where 
the  last  resort  of  judging  upon  Writs  of  Error  and  Appeals  in  all  causes, 
and  over  all  persons,  is  undoubtedly  fixed  and  permanently  lodged.  That 
it  is  an  unexampled  usurpation  and  breach  of  priyilege  against  the  House 
of  Peers,  that  their  Orders  or  Judgments  should  be  disputed,  or  the  Exe- 
cution thereof  obstructed  by  the  Lower  House  of  Parliament,  who  are  no 
Court,  nor  have  any  authority  to  administer  an  Oath,  nor  to  gWe  any 
Judgment.  That  it  is  a  transcendent  invasion  of  the  right  and  liberty  of 
the  Subject,  against  the  Magna  Charta,  the  Petition  of  Right,  and  many 
other  Laws ;  which  have  provided  that  no  Fieeman  shall  be  imprisoned 
but  by  due  process  of  Law :  that  this  tends  to  the  subversion  of  the 
Government  of  the  Kingdom,  and  to  the  introducing  of  arbitrariness 
and  disorder;  because  it  is  of  the  nature  of  an  Injunction  from  the 
Lower  House  (who  have  no  authority  or  power  of  judicature  over  inferior 
subjects,  much  less  over  the  King  and  Lords)  against  the  Bodies  and 
Judgment  of  the  Supreme  Court :  that  the  Lords  have  therefore,  out  of 
that  Justice  of  which  they  are  dispensers  against  oppression  and  breach 
of  Laws,  by  Judgment  of  this  Court,  set  at  liberty  by  the  Ckntleman 
Usher  of  the  Black  Rod,  all  the  said  Serjeants  and  Counsellors,  and  probi- 
bited  the  Lieutenant  of  the  Tower,  and  all  the  other  Keepers  of  Prisons, 
and  Gaolers,  and  all  persons  whatsoever,  from  arresting  and  imprisoning, 
detaining  or  otherwise  molesting,  or  charging  the  said  Gentlemen  or  any 
of  them  in  this  cause ;  and  if  any  person,  of  what  degree  soever,  shall  pre- 
sume to  the  contrary,  their  Lordships  will  exercise  the  authority,  with 
them  entrusted,  for  putting  the  Laws  in  execution.  And  the  managers 
are  further  commanded  to  read  to  the  Commons,  a  roll  of  Parliament  in 
the  1st  Year  of  the  Reign  of  King  Henry  lY.,  whereof  they  have  brought 
with  them  the  original®. 

On  the  following  day,  however  (June  4th),  m  pursuance 
of  an  order  of  the  House  of  Commons,  the  Serjeant-at- 
Arms  proceeded  with  his  mace  to  Westminster  Hall,  and 
again  took  into  custody  the  four  counsel  above  named  (*). 

(**)  The  Boll  here  referred  to  is  in  rnonee  q  nul  Record  soit  fait  en  Par- 

theee  terms,  1  Hen.  IV.  No.  ^9.  Rot.  lement  en  coDtre  lea  ditz  Communes 

ParL  vol.  iii.  427.   '^  Les  Commnnes  qiUi  sent  on  serront  parties  as  aacnnes 

firent  leur  protestation,  et  monstrerent  juggementz  donez,  ou  a  donez,  en  apres 

an  Roi  q  come  les  Juggementz    da  en  Parlement." 

Parlement  appertiegnent  soulement  an  (p)  On  the  4th  of  June,  1676,  the 

Roi  et  as  Seign'"'  et  nient  as  Com-  House  of  Commons  voted  thanks  to 
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It  was  then  resolved  to  commit  them  to  the  Tower ; 
and  the  following  "reasons'*  were  prepared  and  deli- 
vered by  the  Commons  to  the  Lords  at  a  conference : — 

'^  Your  Lordships  having  desired  the  last  conference  upon  matters  of 
high  importance,  concerning  the  dignity  of  the  King  and  the  safety  of  the 
GoYerament,  the  Commons  did  not  expect  to  hear  from  your  Lordships 
at  that  Conference  things  so  contrary  to,  and  inconsistent  with,  the 
matters  upon  which  the  said  Conference  was  desired.     It  was  much 
below  the  expectation  of  the  Commons  that,  after  a  representation  of 
matters  of  so  high  importance,  the  particular  upon  which  the  Conference 
was  grounded  should  he  only  the  commitment  of  four  Lawyers  to  the 
oifltody  of  their  own  Serjeant-at-arms,  for  a  manifest  violation  of  the 
privileges  of  their  House ;  hut  the  Commons  were  much  more  surprised 
(your  Lordships  having  introduced  the  Conference  with  an  Assurance  that 
it  was  in  order  to  a  good  correspondency  hetween  the  two  Houses)  that 
your  Lordships  should  immediately  assume  a  power  to  judge  the  Orders 
of  the  House  of  Commons,  for  imprisonment  of  Mr.  Serjeant  Pemherton, 
Mr.  Serjeant  Peck,  Sir  John  Churchill,  Mr.  CounseUor  Porter,  to  he 
illegal  and  arhitrary,  and  the  execution  thereof  a  great  indignity  to  the 
King's  majesty,  with  many  other  high  reflections  upon  the  House  of 
Commons  throughout  the  whole  Conference;  wherehy  your  Lordships 
bave  condemned  the  whole  House  of  Commons  as  criminal,  which  is 
without  precedent  or  example,  or  any  ground  or  reason  to  do  so.     It  is 
Dot  against  the  King's  dignity  for  the  House  of  Commons  to  punish  hy 
imprisonment  a  Commoner  guilty  of  violating  their  privileges;   that 
bang  according  to  the  known  laws  and  customs  of  Parliament,  and  the 
right  of  their  privileges  declared  hy  the  King^s  Royal  predecessors  in 
former  Parliaments,  and  hy  himself  in  this.    But  your  Lordships  claiming 
to  be  the  Supreme  Court,  and  that  His  Majesty  is  highest  in  his  Royal 
Estate  in  the  Court  of  Judicature  there,  is  a  diminution  of  the  Dignity 
of  the  King,  who  is  highest  in  his  Royal  Estate  in  full  Parliament, 
and  it  18  derogatory  to  the  authority  of  the  whole  Parliament  hy  appro- 
priating it  to  yourselves.     The  Commons  did  not  hy  this  imprison- 
ment infiringe  any  Privileges  of  the  House  of  Peers,  hut  only  defend  and 


the  Speaker,  for  having  caused  Mr.  Ser- 
jeant Pemherton  to  be  taken  into  cus- 
tod  J,  as  he  passed  through  Westminster 
HaU.  Mr.  Onslow,  on  this  subject^ 
relates  the  following  anecdote : — **  Sey- 
mour was  the  Speaker,  and  he  seized 
Serjeant  Pemherton  with  his  own  hand 
at  the  wicket  of  the  Court  of  Common 


Pleas,  saying  to  him, '  Serjeant  Pem- 
herton, you  are  the  prisoner  of  the 
House  of  Commons ;'  and  with  his 
own  hand  also  drew  him  along  quite  up 
Westminster  HaU  in  face  of  the  Courts, 
and  then  delivered  him  to  one  of  the 
messengers.**  3  Hat.  Prec.  72. 
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maiotain  their  own ;  on  the  other  side,  your  Lordships  do  highly  intrench 
upon  the  rights  and  privileges  of  the  House  of  Commons  hy  denying  them 
to  be  a  Court,  or  to  have  any  authority  or  power  of  Judicature ;  which, 
if  admitted,  will  leave  them  without  any  power  or  authority  to  preserve 
themselves.  As  to  what  your  Lordships  call  a  transcendant  invasion  of 
the  rights  and  liberties  of  the  subject,  and  against  Magna  Charta,  the 
Petition  of  Right,  and  many  other  laws,  the  House  of  Commons  presume 
your  Lordships  know  that  neither  the  Great  Charter,  Petition  of  Right, 
or  any  other  laws,  do  take  away  the  law  and  cnstom  of  Parliament,  or  of 
either  House  of  Parliament ;  or  else  your  Lordships  have  very  much 
forgotten  the  Chreat  Charter,  and  those  other  laws,  in  the  several  Judgments 
your  Lordships  have  passed  upon  the  King's  subjects  in  cases  of  Privi- 
lege. Bat  the  Commons  cannot  find  by  Magna  Charta,  or  by  law  or 
ancient  custom  of  Parliament,  that  your  Lordships  have  any  Jurisdiction 
in  cases  of  Appeal  from  Courts  of  Equity.  That  the  enlargement  of  those 
persons,  in  prison  by  order  of  the  House  of  Commons,  by  the  Gentleman- 
usher  of  the  Black  Rod,  and  the  prohibition  which  threatens  all  officers, 
and  other  persons  whatsoever,  not  to  receive  or  detain  them,  is  an  appa- 
rent Breach  of  the  Rights  and  Privileges  of  the  House  of  Commons.  And 
they  have  therefore  caused  them  to  be  taken  into  the  custody  of  the 
Serjeant-at-arms  attending  this  House,  and  have  them  committed  to  the 
Tower.  As  for  the  Parliament  Roll  of  the  Ist  Hen.  lY.,  caused  to  be 
read  by  your  Lordships  at  the  last  Conference,  but  not  applied ;  the  Com- 
mons apprehend  it  doth  not  concern  the  case  in  question ;  for  that  this 
Record  was  made  upon  occasion  of  judgments  given  by  the  Lords  to 
depose  and  imprison  their  lawful  King,  to  which  the  Commons  were  not 
willing  to  be  made  parties ;  and  therefore  the  Commons  conceive  it  not 
for  the  honour  of  your  Lordships  to  make  further  use  of  that  Record. 
But  we  (the  Managers)  are  commanded  to  read  to  your  Lordships  the 
Parliament  Roll  of  the  4th  Edward  III.,  No.  6,  which,  if  your  Lordships 
please  to  consider,  the  Commons  doubt  not  but  your  Lordships  will  find 
occasion  to  apply  it  to  the  present  purpose  (^)." 


(^)  The  Parliament  Roll  here  re- 
ferred to,  Rot.  Par.  vol.  ii.  64.  re- 
lates to  the  trial,  before  the  Lords, 
of  Simon  de  Beresford,  Thomas  de 
Gnmey,  and  others,  for  the  murder  of 
Edward  II.  in  Berkley  Castle ;  upon 
which  occasion  a  Protest  was  entered 
on  the  Record  hy  the  Lords,  that  their 
judgment,  in  these  cases,  should  not  be 
drawn  into  precedent  for  the  trial  by 
the  Lords,  as  Judges  of  the  Parliament, 


of  any  other  than  members  of  their 
own  Body ;  or,  as  the  entry  expresses 
it,  "  Peres  de  la  Terre."  The  fol- 
lowing are  the  words  of  the  Record : 
Et  est  assentu  et  accorde  par  nre 
Seign*^  le  Roi  et  touz  les  Grants  <ii 
fiUyn  ParUment  qe  tut  soit  il  q  les  dits 
P^res  come  Ju^it  du  ParUment  empri- 
strent  en  la  presence  nre  Seign'*  le  Roi 
a  faire  ct  a  rendre  le  ditz  Juggements 
par  assent  du  Roi  sur  ancuns  de  oenz 
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Matters  were  thus  brought  to  such  extremities  between 
the  two  Houses,  that  the  King  was  obliged  to  dissolve 
the  Parliament ;  which  he  accordingly  did  on  the  9  th  of 
June,  ir>75. 

In  the  beginning  of  the  following  session,  Nov.  1675, 
Dr.  Sherley  applied  to  the  House  of  Lords  for  the 
hearing  of  his  appeal.  Upon  this  motion,  an  Order 
was  made  to  read  a  paragraph  in  the  King's  Speech 
(at  the  opening  of  the  session)  recommending  mutual 
forbearance  to  the  two  Houses ;  but,  after  a  debate  of 
four  days,  the  hearing  of  the  cause  was  ultimately 
fixed  for  the  20th  of  November.  On  the  17th  of 
that  month,  counsel,  different  from  the  former,  were 
assigned  for  the  appellant.  On  the  19th,  a  message 
was  brought  from  the  Commons,  to  desire  a  confer- 
ence, "  for  the  preservation  of  a  good  understanding 
between  the  two  Houses,"  and  proposing  to  their  Lord- 
ships to  put  off  the  case  "/or  some  short  tims'^  Upon 
the  report  of  this  conference  (Nov.  19th),  it  was  ordered 
by  the  Lords,  "  that  Dr.  Sherley's  case  be  heard  to-mor- 
row."  Accordingly,  on  the  20th  of  November,  Dr.  Sherley 
appeared  in  person  with  Mr.  Wallop,  one  of  his  assigned 
counsel,  who,  however,  made  it  his  "  humble  desire  that 


q  nestaient  pas  Inr  Peres  et  ce  par 
oicheson  de  murdre  de  Seig'*  Lige  et 
d«stnictioii  de  celui  q  f a  ei  pres  de 
Sank  Rojal  et  filz  du  Roi :  qe  par  tont 
les  ditz  Peres  q  ore  sent,  ou  les  Peres 
qe  serront  en  temps  a  venir  ne  soient 
mesteniiz  ne  chargez  a  rendre  Jugge- 
ment  sor  autres  qe  sur  leur  Peres ;  et  q 
les  avant  ditz  Jnggementz  ne  soient  mj 
tret  en  ensaumple  n'en  conseqnencie 
entemps  a  venir  par  qiioi  les  ditz 
Peres  puisnit  estre  chargez  desores  a 
jogger  autre  q  lur  Peres  contre  la  lei  de 
la  terre,  si  autiel  cas  aveigne  que  Dieu 
dtfend.''    It  appears  to  haTe  been  eon- 


tended,  by  the  Commons  of  1675,  that 
the  words  ^  en  fileyn  PaflenterU"  must 
necessarily  have  included  the  Com- 
mons. But  in  6  Edw.  III.,  an  Act 
was  made,  **  «n  j>Uifn  ParlemeiU"  two 
days  after  the  Commons  were  released 
from  attendance,  and  had  departed  to 
their  homes.  See  also  the  14  £dw.  III., 
where,  upon  the  petition  of  Geofiry 
Staunton,  the  same  phrase  occurs ;  and 
seems  to  suggest  a  distinction  between 
the  House  of  Lords  in  open  Parlia- 
ment, and  a  mere  Ck)mmittee  or  por- 
tion of  that  Body.  See  Elsynge  on 
Parliaments,  28. 
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he  might  be  excused  from  being  of  counsel  for  Dr. 
Sherlej  in  this  cause^  in  regard  he  was  utterly  unac- 
quainted with  proceedings  in  Chancery."  Another 
counsel  was  alleged  to  be  sick  and  unable  to  attend. 
Sir  John  Fagg  did  not  appear,  nor  any  counsel  for 
him.  The  House  told  Mr.  Wallop  that  they  **ailomed 
not  his  eoRcuse ;  but  in  regard  of  the  shortness  of  the  time 
now  to  hear  the  cause,"  the  argument  was  postponed  till 
the  22nd  of  November;  and  in  the  meantime,  protec- 
tions, as  formerly,  were  granted  to  Dr.  Sherley  and  his 
counsel.  At  this  stage  of  the  proceedings,  Lord  Grey  of 
Roleston  *^  acquainted  the  House,  that  he  had  seen  that 
morning  a  paper  affixed  at  the  gate  of  Westminster  Hall, 
tending  very  much  to  the  dishonour  of  the  House,  and 
derogatory  to  its  judicature.  He  would  have  taken  it 
down,  but  two  members  of  the  House  of  Commons  would 
not  suffer  him."  Lord  Grey  then  produced  a  printed 
document,  containing  a  sort  of  proclamation  by  the 
House  of  Commons,  couched  in  the  following  terms : — 

19  November,  1675. — Whereas,  this  House  has  been  informed  of  seve- 
ral Appeals,  depending  in  the  House  of  Lords  from  Courts  of  Equity,  to 
the  great  violation  of  the  Rights  and  Liberties  of  the  Commons  of  England* 
It  is  this  day  resolved  and  declared,  that  whoever  shall  prosecute  any 
Appeal  against  any  Commoner  of  England,  firom  any  Court  of  Equity 
before  the  House  of  Lords,  shall  be  deemed  and  taken  a  Betrayer  of  the 
Rights  and  Liberties  of  the  Commons  of  England,  and  shall  be  proceeded 
against  accordingly.  Resolved  ;  that  copies  of  this  Resolution  and  Decla- 
ration be  forthwith  publicly  affixed  upon  the  door  of  the  Lobby  of  this 
House ;  and  Westminster  Hall  Gate ;  upon  the  Gates  of  the  two  Sergeants' 
Inns,  and  the  four  Inns  of  Court,  and  the  several  Inns  of  Chancery ;  to  the 
end  all  persons  concerned  may  take  notice  thereof,  and  that  the  Sergeant- 
at- Arms,  now  attending  this  House,  do  cause  the  same  to .  be  affixed 
accordingly. 

We  have  no  report  of  the  discussion  which  took  place 
on  this  occasion  in  the  Upper  House ;  but  of  the  warmth 
and  unanimity  of  the  ultimate  resolution  adopted  by  the 
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Lords,  some  judgment  may  be  formed  from  the  following 
minute  in  the  Journals : — 

The  Lords  after  debate  on  this  paper,  and  npon  full  consideration  thereof, 
oido^  nemine  contradicente,  that  the  paper  dated  I9th  Nov.,  1675,  posted 
up  in  several  places,  and  signed  WiU.  Ooldsoorongh,  Cler.  Dom.  Com., 
against  the  judicature  of  the  House  of  Peers  in  Gases  of  Appeals  from 
Courts  of  Equity,  is  illegal,  unparliamentary,  and  tending  to  the  dissolu- 
tion of  the  GoYemment.** 

The  House  of  Lords  then  adjourned  to  the  22nd  of 
November,  the  day  appointed  for  the  hearing  of  the 
cause ;  but  on  that  day  the  king  was  advised  to  resort 
again  to  the  gentle  sedative  of  a  prorogation ;  which  was 
accordingly  proclaimed,  and  purposely  extended  to  the 
unusually  long  period  of  fifteen  months ;  in  the  hope  that 
a  recess  so  protracted,  might  have  the  effect  of  compos- 
ing the  existing  disagreement.  The  expedient,  in  this 
instance,  proved  successftil.  The  same  Parliament  re- 
assembled on  the  15th  Feb.,  1676.  But  the  war  about 
appeals  was  not  resumed ;  and  we  hear  no  more  of  the 
case  against  Sir  John  Fagg.  It  seems  not  improbable 
that  Dr.  Sherley,  who  was  the  King's  physician,  received 
a  hint  to  discontinue  the  litigation ;  at  all  events,  no 
further  steps  were  had  in  this  memorable  appeal.  The 
progress,  however,  of  all  other  business  of  that  nature, 
was  silently  acquiesced  in  by  the  House  of  Commons ; 
whose  privileges  or  pretensions  were  never  afterwards 
suffered  to  obstruct  the  exercise  of  the  Appellate  Juris- 
diction. 

The  result  of  this  contest  has  always  been  regarded 
as  a  triumph  of  the  Peers ;  and  the  achievement  is 
ascribed  to  the  famous  Earl  of  Shaftesbury;  who, 
throughout  the  discussion,  was  distinguished  as  their 
boldest  and  most  able  vindicator.  Since  that  period  no 
one  has  presumed  to  resist,  or  seriously  to  question,  the 
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power  of  the  Upper  House  of  ParliamoBt,  to  receive  and 
determine  Appeals  from  Comts  of  Equity  (r). 

In  the  course  of  the  ensuing  thirty  years,  while  Lord 
Nottingham,  Lord  North,  Lord  Somers,  Sir  Nathan  Wright, 
and  Lord  Cowper,  successively  occupied  the  Woolsack, 
the  amount  of  judicial  business  increased  greatly  in  im- 
portance and  variety ;  including  appeals,  not  only  from 
the  English  and  Irish  superior  Courts  of  Equity,  bnt  also 
from  the  Duchy  Court  of  Lancaster,  the  Chancery  of 
Durham,  the  Vice-Chancellor  of  Chester,  the  Chancery  of 
Brecon,  and  the  Lord  Mayor  of  London ;  all  Courts  of 
Equity  in  the  kingdom  being  considered  subject  to  the 
review  and  correction  of  the  House  of  Peers,  upon  Ap- 
peal ; — a  mode  of  relief,  by  this  time  regarded  as  the 
unquestionable  right  and  privilege  of  the  subject. 

It  appears  to  have  been  the  opinion  of  Lord  Shaftes- 
bury, that  the  appellate  jurisdiction  of  the  House  extended 
over  the  courts  spiritual.  In  1678,  two  appeals  from 
Doctors*  Commons  were  presented ;  one  from  the  Court 
of  Delegates  ("),  another  from  the  Prerogative  Coxui;(*). 
Both,  however,  were  dismissed  as  incompetent;  the  Record 


{')  It  IB  true  that  in  conrae  of  the 
well-known  dispute  between  the  two 
Houses  on  the  Aylesbury  Ejection  Case 
( 1 704-5),  the  Managers  for  the  Commons 
delivered,  at  a  conference,  a  paper  de- 
scribing the  Judicature  of  the  Lords  as 
^  a  bottomless  and  insatiable  gulf, 
which  would  swallow  up  both  the  pre- 
rogatives of  the  Crown,  and  the  rights 
and  liberties  of  the  people."  The  re- 
monstrances, however,  of  the  Commons, 
in  this  famous  case,  are  now  curious 
merely  as  specimens  of  parliamentary 
vituperation. 

(■)  Cottington  r.  Gallina  (his  alleged 
wife). 

(*)  Bampfield  v.  Borers.    The  entry 


in  this  case  is  as  follows :— ^25  June, 
1678.  Whereas  the  House  has  received 
a  petition  of  W,  Bampfield,  &c^  exe- 
cutors of  the  last  will  and  testament  of 
Henry  Rogers,  Esq.,  being  an  appeal 
from  a  decree  made  in  the  Court  of 
Chancery,  pursuant  to  a  trust  given  by 
the  said  Henry  Rogers  to  Anne  Rogers, 
on  whose  behalf  judgment  has  been 
pronounced  in  the  Prerogative  Court, 
as  to  the  validity  of  a  codicil  annexed 
to  the  said  will :  Forasmuch  as  it  ap- 
peareth  that  the  matter  depends  upon 
ecclesiastical  jurisdiction,  it  is  ordered 
that  the  said  petition  of  the  said  W. 
Bampfield  be  dismissed  this  House." 
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stating,  as  a  reason,  that  the  matter  m  contest  involyed 
a  question  of  "  ecclesiastical  jurisdiction.'*  From  this 
resolution  Lord  Shaftesbury  dissented ;  holding,  that  the 
authority  of  the  House,  as  a  court  of  review,  rested  upon 
a  principle  of  universal  superintendency,  reaching  all 
courts  in  the  kingdom,  civil,  criminal,  and  ecdesiastical. 
Lord  Nottin^mm,  however,  was  at  this  time  Chancellor ; 
and  his  well-known  hostility  to  the  appellate  jurisdiction 
renders  it  not  improbable  that  the  determination  of  the 
House  was  carried,  very  much  if  not  wholly,  by  the  weight 
of  his  great  authority  ("). 
In  the  year  1698,  the  House  of  Lords  in  Ireland  having 


(")  The  rejection  of  ecclesiastical 
jorisdiction  proceeded  on  the  report  of 
a  committee  of  the  House,  appointed  to 
consider  Mr.  Cottington's  [see  p.  90, 
aote(p)],  appeal  from  the  delegates.  The 
report  states,  that  on  the  10th  of  May, 
UFi%  a  petition  of  Charles  Cottington, 
]!]0q^ai^)ealing  from  a  judgment  of  the 
commiiisioners'  delegates  concerning  a 
contract  of  marriage  and  other  matters, 
was  read  and  referred  to  the  committee 
for  privileges  to  consider  whether  that 
canse  was  properly  brought  before  the 
House,  and  to  hear  His  Majesty's  At- 
torney-General   and    Advocate    upon 
that  point,  and  also  the  petitioner's 
counsel,  to  maintain  the  propriety  of 
the  said  appeal  if  he  thought  fit.    The 
Parliiunent  being  within  a  few  days 
after  prorogued    and  a  new    session 
begun,  another  reference  was,  the  23d 
of  the  same  May,  made  to  the  com- 
mittee of  privileges  as  before,   with 
inrther  directions  to  their  Lordships  to 
search  what  precedents  they  could  find 
initable  to  that  case ;  and  on  the  28th 
of  the  same  month  the  appellant,  by  a 
petition  expressing  his  fear  of  an  ex- 
communication, all  the  proceedings  in 

the  court  of  delegates  in  that  cause 


were  ordered  to  be  stayed.  On  the  6th 
of  June  following,  lists  of  precedents 
and  book  cases  cited  by  the  counsel 
were  ordered  to  be  brought  in  to  the 
clerks,  to  the  end  the  original  records 
and  books  cited  might  be  brought  be- 
fore the  committee,  and  the  petitioner 
was  directed   to   give  notice  thereof 
to  the    Attorney-General   and    other 
counsel.  On  the  8th  of  the  same  month 
records,  in  the  Tower  and  Rolls  Chapel, 
were  ordered  to  be  brought.    And  on 
the  12th  of  that  month,  report  was 
made  from  the  said  committee  that, 
upon   perusal  of  several  precedents, 
they  were  of  opinion  the  said  appeal 
did    not    come    properly   before   the 
House.    And  the  said  report  was  or- 
dered to  be  considered,  and  the  Judges 
and  Attorney-General  to  be  present, 
and  the  Keeper  of  the  records  in  the 
Tower  to  attend,  with  such  records  as 
he   brought   before   the   committees. 
Accordingly,  on  the  17th  of  the  same 
June,  the  said  report  was  considered, 
and  after  debate  and  consideration  of 
precedents,  the  House,  upon  the  ques- 
tion, agreed  thereto,  and  it  was  ordered 
that  the  petition  and  appeal  be  dis- 
missed the  House  of  Peers. 
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asserted  a  right  to  review  the  proceedings  of  the  Irish 
Courts  of  Justice^  the  House  of  Lords  in  England  ordered 
an  inquiry  to  be  made ;  the  result  of  which  was,  that  ail 
proceedings  in  the  nature  of  appeals  and  writs  of  error  had 
in  the  Irish  House  of  Lords,  were  voted  and  declared  null 
and  void,  as  coram  non  judice.  Of  this  controversy,  which 
was  very  eagerly  sustained,  the  particulars  will  be  found 
in  the  Appendix (').  It  is  enough  here  to  say,  that  the 
right  of  the  English  House  of  Lords  was  established  by 
many  precedents— and  was  ultimately  conceded  and  con- 
firmed by  the  reluctant  acquiescence  of  the  Irish  Par- 
liament. 

In  1783,  however,  an  appellate  jurisdiction  was  granted 
(or,  perhaps,  restored)  to  the  Irish  House  of  Lords  by  an 
Act  of  the  British  Parliament.  But  it  was  afterwards 
transferred,  by  the  Treaty  of  Union,  to  the  Parliament  of 
Great  Britain  and  Ireland;  and  is  now  vested  in  the 
House  of  Lords  of  the  British  Empire.  Into  the  parti- 
culars of  that  arrangement  I  shall  not  enter ;  this  sketch 
(already,  perhaps,  unduly  extended),  being  now  brought 
to  a  close. 


(')  See  Appendix,  No.  6. 
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CHAPTER  THE  FIRST. 


W^tn  m  ^pift&l  fBdl  %it. 


Frtm  what  crderty  94. —  WUlnot  lis  on  mere  matter  ofCaU^  urUea  where 
given  by  Statute^  ib, — Nor  from  an  Order  by  Cement^  ib. — Nor 
from  part  of  a  Decree^  by  a  Party  who  ha$  already  obtained  Beversal 
of  another  part^  95.— iVbr  from  an  Order  to  thaw  eatue^  before  it 
ii  made  ahiolute^  ib. — Nor  from  a  Decree  made  on  the  Statute  of 
Charitable  Usee^  ib. — Nor  from  an  Award  made  a  Rule  of  Courty  ib. 
— ilTor  from  an  Order  by  Exchequer^  in  the  matter  of  an  Extent^ 
ih. — Nor  from  an  Order  of  Exchequer^  to  tell  reed  property  of  a 
Crown  Debtor^  96. — Nor  from  Orders  on  Motion  or  Petition,  in 
Idiotcyy  Lunacy^  or  Bankruptcy^  ib.  —  Whether  from  Commit- 
menit  for  Contempt^  ib. — Appeal  suetained  from  an  Order  upon 
Petition  in  relation  to  the  Guardianthip  of  an  Infant^  100,— aiuf 
in  relation  to  other  summary  pi'oceedin^s  in  the  Court  of  Chan- 
eeryy  ib. — On  filing  a  Billy  an  Appeal  will  lie  on  matters  ordi* 
narily  determinable  on  Petition  or  Motiony  and  not  appealabky  101. 
— ii  Remainder-man  may  appeal  from  a  Decree  made  against  a  prior 
Tenant  in  tail; — but  he  must  first  make  himself  a  party  to  the  pro- 
uedings  in  the  Court  beloWy  105. — A  Purchaser  under  a  Decree  may 
aj^peal;^and  a  Creditor  who  comes  in  under  a  Decreet  106. — An 
Appeal  will  not  be  received  whilst  the  cause  is  abated  beloWy  ib.— iVbr 
an  Appeal  per  saltumy  ib. 

The  only  Courts  in  England  and  Ireland  whose  deci- 
sions are  now  subject  to  review  by  Appeal  to  the  House 
of  Lords,  are  CJourts  of  Equity. 
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There  is  this  diflference  between  Appeals  from  Courts 
of  Equity,  and  Writs  of  Error  from  Courts  of  Law,  that 
Appeals  may  be  brought  upon  any  interlocutory  matter ; 
Writs  of  Error  upon  nothing  but  a  definitive  judg- 
ment {^). 

An  Appeal  will  not  lie  on  costs  alone ;  but  it  does  not 
follow  that  the  article  of  costs  may  not  be  taken  into 
consideration  when  there  is  an  Appeal  respecting  other 
matters  (^).  The  rule  is  thus  laid  down  by  Lord 
Brougham : — 

In  the  House  of  Lords,  as  well  as  in  the  Privj  Council  and  Court  of 
Chancery,  you  cannot  appeal  for  costs  alone;  but  you  can  bring  an 
appeal  on  the  merits ;  and  if  that  is  not  a  colourable  ground  of  appeal 
for  the  purpose  of  introducing  the  question  of  costs,  the  Court  of  Review 
will  treat  that  not  as  an  appeal  for  costs,  but  will  consider  the  question 
of  costs  as  if  fairly  raised  (*). 

An  Appeal  will  lie  against  a  decree  or  order,  refusing 
costs  awarded  by  statute ;  for  in  such  a  case,  the  costs 
are  not  in  the  discretion  of  the  Court  below  (^). 

It  is  an  established  rule,  that  an  Appeal  does  not  lie 
against  a  decree  or  order  made  by  consent.  Where  the 
decree  or  order  is  expressed  to  be  made  upon  the  Ap- 
pellant's own  consent,  the  Appeal  will  be  dismissed  (•). 
In  such  a  case  Lord  Hardwicke  says,  the  House,  on  one 
occasion,  desired  the  party  to  bring  an  action  against 
the  counsel  ('). 

The  right,  however,  to  insist  on  this  objection,  may  be 
waived  by  the  conduct  of  the  party;  for  although,  as  Lord 
Eldon  observed  ( ') — 

(•)  3  Black.  Com.  65  ;  Wall's  Attor-  (•«)   Tod  t.  Tod,    2  Wils.   and  Sh. 

ney-Gen. ;  11  Pri.  668.  549. 

Q)  Fitzglbbon  v,  Scanlan,  1  Dow.  270.  (•)  Todor  v.  Sansam,  1  Bro.  P.  C.  468. 

(«)  iDglis  T,  Mansfield,  3  01.  and  Fin.  CoUes,  P.  C.  287.   Lnttrell «.  Lord  Irn- 

371*   On  the  subject  of  rehearings  and  ham.  See  Index, 

appeals  for  oosts  in  the  conrt  of  Chan-  O  Harrison  «.  Ramsey,  2  Yes.  Sen. 

eery,  see  Lord  Chancellor  Cottenham's  488. 

judgment  in  the  case  of  Angel «.  Davis,  (')  Bemal «.  Donegall,  3  Dow.  146. 
4  Milne  and  Craig,  360. 
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It  had  been  stated,  very  truly,  that  an  Order  hj  consent  coald  not  be 
got  rid  of  but  by  consent :  yet  where  any  proceedings  are  taken  in  a 
cause  by  a  party,  if  those  proceedings  are  not  consistent  with  the  execu- 
tioD  of  that  Order  to  which  he  alleges  all  parties  have  consented,  he  has 
waired  the  right  to  insist  upon  the  rule,  that  an  Order  by  consent 
cannot  be  got  rid  of  but  by  consent. 

An  Appellant  who  obtains  a  reversal  of  part  of  a 
decree,  is  not  afterwards  allowed  to  appeal  from  the 
remainder  ('»). 

A  rule  to  show  cause  before  it  is  made  absolute,  is  not 
appealable. 

Nagle  9.  Foot,  12  May,  1739. — ^The  appellant's  counsel  being,  by 
direction  of  the  House,  desired  to  speak  to  this  point  only,  '^  whether  an 
appeal  will  lie  from  an  Order  of  a  court  of  equity,  to  show  cause  before 
the  same  be  made  absolute  ? "  and  counsel  on  both  sides  haying  been 
Mly  heard  thereon^  it  was  declared  by  the  Lords,  That  this  appeal  being 
hroaght  against  an  Order  to  show  cause  only,  and  no  unreasonable  delay 
hamg  been  occasioned  to  the  parties  by  the  time  for  showing  cause,  is 
nnproperly  brought ;  and  it  is  hereby  ordered,  that  the  said  appeal  be 
dismissed  with  50/.  costs. 

Nor  will  an  appeal  lie  from  a  decree  made  upon  the 
statute  of  Charitable  Uses  ('), 

An  award,  made  a  rule  of  court,  is  not  subject  to 
review  by  appeal  in  the  House  of  Lords, 

O'SuUiran  v,  Hutchins,  SO  June,  1825.  After  hearing  counsel  on 
an  appeal  against  an  Order  of  the  Court  of  Chancery  in  Ireland ;  inas- 
mnch  as  the  said  Order  was  not  made  in  a  cause  on  the  fruity  side  of 
the  Court  of  Chancery,  (no^  Bill  having  been  filed)  it  relating  to  an 
award  made  between  parties  on  submission  to  a  reference,  according  to 
an  Act  of  the  Irish  Parliament,  passed  in  the  10th  of  William  III.,  the 
House  determined  that  any  Judgment  by  it  on  an  Appeal  complaining  of 
nch  Order,  would  be  incompetent ;  in  respect  the  House  had  no  Juris - 
fiction  upon  the  subject  matter  of  such  appeal. 

An  order  made  by  the  Court  of  Exchequer,  consequent 
upon  a  judgment  of  the  Barons,  in  the  matter  of  an  ex- 
tent upon  facts,  reported  by  the  deputy-remembrancer  to 


(»)  Norbury  «.  Meade,  3  Bli.  261.  (»)  Saul  v.  Wilson,  Vem.  1 18. 
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the  court,  on  a  reference  to  him,  is  not  the  subject-matter 
of  an  appeal  to  the  House  of  Lords ;  because  such  order 
is  an  order  made  at  law,  and  not  in  equity  (^). 

The  act  26  Geo.  3,  c.  35,  for  the  more  effectual  sale 
of  lands  of  crown  debtors,  does  not  make  the  order 
of  the  Court  of  Exchequer  to  sell  the  real  property  of  a 
crown  debtor  an  equitable  proceeding,  so  as  to  subject  it 
to  the  jurisdiction  of  the  House  of  Lords,  by  way  of 
appeal  (»'). 

Orders  made  on  motion  or  petition,  in  matters  of 
idiotcy,  lunacy,  or  bankruptcy,  are  not  appealable  in 
Parliament. 

On  this  head  I  extract,  from  the  Journals,  the  fol- 
lowing report  of  a  committee,  whose  attention  appears 
also  to  have  been  directed  to  the  consideration  of  the 
question,  how  far  an  appeal  lay  to  the  House  from 
commitments  for  contempt — a  question  which  they  left 
unsettled ;  and  which,  so  far  as  I  know,  is  still  undecided. 

14  Febroary,  1721. — Upon  reading  the  Petition  and  Appeal  of  Susanna 
Lady  Wenman,  wife  of  Richard  Lord  Viscount  Wenman,  of  Tuam,  in 
the  Kingdom  of  Ireland,  complaining  of  certain  Orders  of  the  High  Court 
of  Chancery  of  the  27th  October  1718,  the  20th  January  1720;    and 
particularly  of  an  Order  of  the  said  Court  of  the  1 9th  Janaary  last,  wherebj 
the  Petitioner  is  committed  to  the  Prison  of  the  Fleet  for  a  supposed 
Contempt,  in  not  yielding  obedience  to  the  several  Orders  of  the  said 
Court  and  to  the  Precepts  of  the  Commissioners  in  the  said  order  men- 
tioned for  producing  the  said  Lord  Wenman ;  made  upon  the  application 
of  Sir  William  Osbaldeston,  Bart.,  in  the  prosecution  of  a  Commission  of 
Idiocy  against  the  said  Lord,  and  praying  that  the  said  Sir  William 
Osbaldeston  may  answer  the  premises,  and  show  cause,  if  he  can,  -why 
the  said  orders  (so  far  as  the  same  relate  to  the  Petitioner)  should  not  be 
set  aside  and  reversed,   and  the  Petitioner  discharged  from  her  said 
imprisonment  and  otherwise  relieved;  It  is  Ordered,  that  on  Satnrdaj 
next  this  House  will  take  the  said  Petition  and  Appeal  into  consideration^ 
and  the  Lords  to  be  summoned. 

17  February,  1721.-^The  House,  according  to  Order,  proceeds  to  take 
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into  consideration  the  Petition  and  Appeal  of  Susanna  Lady  Wenman, 
and  the  same  being  lead;  It  is  Ordered,  That  the  said  Sir  William 
Osbaldeston  may  have  a  Copy  of  the  said  appeal,  and  shall  and  is  hereby 
required  to  put  in  his  answer  thereunto,  in  writing,  by  this  day  sevennight. 

23  February,  1721.— The  answer  of  Sir  William  Osbaldeston,  Bart., 
respondent,  to  the  petition  and  appeal  of  Susanna  Lady  Wenman,  brought  in. 

24  February,  1721. — Notice  being  taken  that  in  the  Answer  of  Sir 
William  Osbaldeston,  submission  is  made  to  the  Judgment  of  this  House, 
whether  the  appellant  hath  properly  appealed  in  a  case  of  this  nature  ? 
and  it  being  moved  that  the  said  answer  might  be  read,  the  same 
was  read  accordingly ;  and  a  Committee  was  appointed  to  inspect  prece- 
dents how  far  this  House  has  proceeded  upon  Appeals  in  like  cases  as  the 
Appeal  of  the  Lady  Wenman  to  which  Sir  William  Osbaldeston  is 
Respondent,  and  to  report  to  the  House.  Ordered  that  all  the  Judges 
now  in  town  do  attend,  and  that  the  Petition  and  Appeal  of  Susanna 
Lady  Wenman,  and  the  answer  of  Sir  William  Osbaldeston,  put  in  there- 
vnto,  be  and  are  hereby  referred  to  the  said  Committee. 

3  March,  1721. — ^The  Earl  of  Clarendon  acquainted  the  House  from 
the  Lords'  committee,  appointed  to  inspect  precedents,  how  far  this 
House  has  proceeded  on  appeals  in  like  cases  as  the  appeals  of  Susanna 
Lady  Wenman,  to  which  Sur  William  Osbaldeston  is  respondent — 
That  they  have  inspected  precedents  accordingly,  and  agreed  upon  a 
Report,  which  he  was  ready  to  make  when  their  Lordships  would  please  to 
receive  the  same.  Ordered,  that  the  said  Report  be  received  on  Monday 
next,  and  the  Lords  to  be  summoned. 

Then  a  petition  of  Susanna  Lady  Wenman  is  presented  to  the  House 
and  ready  praying  to  be  discharged  from  the  prison  of  the  Fleet  upon 
giving  such  security  as  their  Lordships  shall  think  fit  for  her  appearance, 
and  to  abide  such  order  as  shall  be  made  on  hearing  the  said  appeal. 
Ordered,  that  the  said  petition  do  lie  on  the  table  till  the  Report  above 
mentioned  is  received. 

5th  March,  1721. — ^The  Earl  of  Clarendon,  according  to  Order,  reports 
from  the  Lords'  committee : 

That  the  Committee  having  taken  into  consideration  the  appeal  of  the 
said  Lady  Wenman,  and  the  answer  of  the  said  Sir  William  Osbaldeston  put 
in  thereunto  referred  to  them,  think  proper  to  acquaint  your  Lordships  that 
it  does  not  appear  to  this  Committee  that  ever  an  Appeal  was  exhibited  to 
this  House  against  any  Order  made  by  the  Lord  Chancellor  upon  any 
Proceeding  on  a  petition  only,  when  no  cause  was  depending,  in  relation  to 
Idiocy,  Lunacy,  or  Bankruptcy ;  nor  from  any  Order  of  commitment  for 
Contempt;  except  in  the  case  of  an  Appeal  of  Robert  Walley,  in  the  year 
1670,  which  was  from  an  Order  of  Commitment  for  a  contempt,  in  not 
performing  a  Decree,  and  from  the  Decree  for  the  non-performance  of 
which  he  stood  committed. 
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That  on  the  26th  of  April,  1675,  a  Petition  of  Edward,  Earl  of  Lincoln, 
was  read,  complaining, .  That  his  mother  s  servants  and  counsel  y^ere 
adjudged  guilty  of  a  contempt  by  the  Court  of  Chancery,  and  some  of 
them  imprisoned  and  ordered  to  pay  costs ;  and  complaining  likewise  of  a 
decree  of  that  court  to  confirm  one  Woodward  in  the  possession  of  a  lodge 
and  park  belonging  to  Tattershall  Castle,  which  was  the  said  earl's  chief 
mansion-house,  and  praying  to  be  relieved,  and  that  the  officers  of  the  court 
might  be  called  to  an  account  for  their  unjustifiable  proceedings.  And 
thereupon  the  said  Woodward  was  ordered  to  put  in  his  answer,  vrhich 
being  received  the  12th  of  May  following,  counsel  were  ordered  to  be  heard 
upon  the  petition  and  answer ;  and  on  the  18th  of  the  same  month,  they 
being  heard  accordingly,  the  petition  was  ordered  to  be  dismissed  as 
coming  irregularly,  and  the  petitioner  was  left  to  apply  himself  belovr  for 
such  relief  as  upon  a  rehearing  of  the  case  in  the  Court  of  Chancery  ahould 
be  just. 

The  committee  think  proper  to  inform  your  Lordships  that,  pursuant 
to  your  order,  all  the  Judges  in  town  attended  them,  and  were  asked 
several  questions  as  to  commitments  by  the  inferior  courts  for  contempt, 
and  touching  the  power  exercised  by  one  court  in  bailing  persons  com- 
mitted by  another.     And  the  case  of  certain  persons  committed  hy  the 
House  of  Commons  being  mentioned,  who  sued  out  writs  of  habeas  corpus^ 
returnable  to  the  Court  of  King's  Bench,  in  order  to  be  bailed ;  the  com- 
mittee caused  the  record  of  that  proceeding  to  be  brought,  and  the  same 
being  pemsed,  it  appeared  that  several  writs  of  habeas  corpus  were  brought 
in  Hilary  term,  3  Annas,  by  John  Patty  and  four  other  persons,  committed 
to  Newgate,  by  warrant  of  the  Speaker  of  the  House  of  Commons,  for  a 
contempt  of  the  jurisdiction  of  that  House,  and  a  breach  of  their  known 
privileges,   &c.     That  the  prisoners  being  brought  up,  and   a  return 
^nsidered  by  the  said  court,  judgment  was  entered,  That,  because  the 
cognisance  of  that  cause  did  not  belong  to  that  court,  they  should   be 
severally  remanded.     That,  upon  hearing  the  judges  and  the  clerks  ^vho 
produced  the  said  record,  the  committee  has  not  been  informed  there  was 
any  precedent  of  the  like  nature ;  but  that  the  judges  present  did  agree 
that  such  a  judgment  ought  at  any  time  to  be  entered  at  length  if 
requested  by  the  parties. 

Which  Report  being  read  by  the  clerk,  was  ordered  to  be  taken  into 
consideration  to-morrow  morning,  and  the  Lords  to  be  summoned. 
Ordered,  that  the  petition  of  the  Lady  Wenman,  which  was  ordered  to  lie  on 
the  table  till  after  the  receiving  the  said  Report,  do  lie  on  the  table  tiU  the 
said  Report  is  considered. 

The  House,  according  to  order,  proceeded  to  take  into  consideration 
the  Report  firom  the  Lords'  committees  appointed  to  inspect  precedents. 

And  the  said  Report  being  read — 

It  is  ordered,  that  on  Saturday  next  this  House  will  take  into  con- 
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sideratioD  whether  the  said  appeal  he  properly  hrought  before  this  House, 
and  that  the  appellant  and  respondent  be  at  liberty  to  be  then  heard  by 
tiieir  counsel,  and  that  his  Majesty's  Attorney-general  be  likewise  heard 
as  to  that  point,  if  he  shall  thmk  fit. 

Then  the  House,  according  to  order,  proceeded  to  take  into  oonsideration 
the  petition  of  the  Lady  Wenman,  praying  to  be  discharged  firom  the 
prison  of  the  Fleet  upon  giving  such  security  as  this  House  shall  think 
fit  for  her  appearance,  and  to  abide  such  order  as  shall  be  made  on 
hearing  the  said  appeal. 

And  the  said  petition  being  read.  It  is  ordered  by  the  Lords  spiritual 
and  temporal  in  Parliament  assembled,  That  the  Lady  Wenman  be  at 
Uherty,  notwithstanding  her  appeal,  to  apply  to  the  Lord  Chancellor  to 
discharge  all  or  any  of  the  orders  complained  of;  and  that  the  Lord  Chan- 
cellor be  at  liberty  to  do  therein  as  shaU  be  just,  notwithstandmg  the  said 
appeal. 

Before  the  day  appointed  for  the  consideration  of  the  above  Report, 
Parliament  was  prorogued ;  and  the  appeal  appears  to  have  been  afterwards 
abandoned,  as  there  is  no  subsequent  entry  regarding  it  in  the  Journals. 

In  the  following  case  it  was  determined  that  an  appeal 
from  an  order  made  on  petition,  in  idiocy  or  lunacy,  lay 
not  to  the  Lords,  but  to  the  King  in  Council.  The 
Journals  of  the  14th  Feb.,  1726,  state,  that 

The  House  proceeded  to  take  into  consideration  the  petition  and  appeal  of 
William  Pitt,  Esq.,  and  Samuel  Pitt,  merchant,  complaining  of  two  Orders 
made  hy  the  Lord  Chancellor,  the  23rd  Decemher,  and  25th  January  last 
granting  the  custody  of  the  person  of  Samuel  Pitt,  a  lunatic,  the  Appellants' 
uncle,  as  in  the  Appeal  was  mentioned,  and  praying  that  the  said  Orders 
might  be  reversed.  And  the  said  Appeal  being  read  by  the  Clerk,  notice 
was  taken  that  the  custody  of  idiots  and  lunatics  was  in  the  power  of  the 
King,  who  might  delegate  the  same  to  such  person  as  he  should  think  fit. 
Whereupon  the  Lord  Chancellor  produced  a  paper  writing,  under  His 
Majesty's  sign  manual,  entrusting  his  Lordship  with  the  care  and  commit- 
ment of  the  custody  of  idiots  and  lunatics,  and  of  their  persons  and  estates ; 
and  the  same  being  read  by  the  Clerk,  it  was  moved,  that  the  before- men- 
tioned Appeal  might  be  received ;  and  after  long  debate  and  reading  of 
the  Statute  of  17  Edward  II.,  de  prerogativa  Regis^  c.  9  and  10,  the 
question  being  put,  Whether  the  Appeal  should  be  received  ?  it  was  resolved 
in  the  negative  Q). 

C)  It  appears  that  in  consequence  of     point  of  jurisdiction,  the  matter  of  the 

the  above  resolution  an  appeal  was      appeal    was    heard    and    determined, 

brought  before  the  King  in  Council,      May  15, 1728.  3  P.  W.  107. 

where,  after  some  debate  touching  the 
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The  last  attempt  made  to  induce  the  House  to  receive 
an  appeal  in  the  matter  of  a  commission  of  lunacy,  was 
in  the  following  case : — 

Hume  V.  Rochfort,  15th  February,  1769.  The  order  of  the  day  being 
read  for  taking  into  consideration  the  petition  and  appeal  of  Nicholas 
Loftus  Hnme,  an  infant,  by  Nicholas  Loftus,  Esq.,  his  father  and  gaardian ; 
and  the  said  Nicholas  Loftus  complaining  of  an  order  made  by  the  Lord 
Chancellor  of  Ireland  on  the  5th  June,  1758,  awarding  a  commission  to 
inquire  whether  the  said  Nicholas  L.  Hume  was  an  idiot,  or  a  person  of 
sound  mind ;  and  of  another  order  of  the  18th  Nov.  last,  for  an  attach- 
ment against  the  said  Nicholas  Loftus  Hume  ;  and  also  of  another  order 
of  the  26th  Nov.,  dismissing  the  petition  of  the  said  Nicholas  Loftus,  and 
praying  that  the  said  order  for  an  attachment  might  be  set  aside.  The  said 
petition  and  appeal  was  read  by  the  clerk,  and  consideration  being  bad 
thereof,  it  was  declared  by  the  Lords  that  no  appeal  to  this  House  lies 
against  an  order  awarding  a  commission  of  idiotcy  or  lunacy,  by  the  Ijord 
Chancellor,  or  Lord  Keeper,  or  Lords  Commissioners  of  the  Great  Seal. 

22d  Feb.,  1759. — On  the  appellant's  petition  the  appeal  was  with- 
drawn. 

The  House  has  entertained  an  appeal  from  an  order 
made  on  petition,  in  the  matter  of  the  guardianship  of 
an  infant. 

On  the  appeal  of  Lady  Teynham,  ISth  April,  1724»  complaining  of 
two  orders  of  the  Court  of  Chancery  made  upon  the  petition  of  Dacre 
Lennard,  Esq.  and  the  said  Lady  Teynham,  in  relation  to  the  guardianship 
of  her  infant  son ;  the  said  Dacre  Lennard  was  ordered  to  answer ;  who 
having  done  so  accordingly — a  day  was  appointed  for  hearing  as  usual — 
and  on  the  ISth  of  April,  1724,  the  case  was  heard,  and  the  orders  of  the 
Court  of  Chancery  were  reversed. 

With  respect  to  other  proceedings  of  a  summary  cha- 
racter,  in  the  Court  of  Chancery,  the  following  report  of 
a  committee  appears  in  the  Journals  of  the  13th  Feb., 
1726 :— 

The  Earl  of  Findlater  reported  from  the  committee  appointed  to  consider 
of  the  appeal  of  Ascanius  Lochman  and  Elizabeth  his  wife,  complaining  of 
two  orders  made  by  the  Lord  Chancellor,  the  18th  Sept.  and  2l8t  Oct. 
last,  refusing  an  allowance  of  interest  to  the  appellants  for  money  put  into 
the  hands  of  Mr.  Dormer,  one  of  the  late  Masters  of  the  Court ;  also  the 
appeal  of  H.  M.  Advocate-General  at  the  relation  of  William,  Arch- 


WHEN   AN   APPEAL  WILT.  LIE-  101 
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bishop  of  Cashell,  in  Ireland  ;  and  the  appeal  of  Pridtaux  Sutton  Clerk, 
and  others,  both  in  relation  to  the  interest  of  the  suitbr^o  monej,  .an4  to 
certain  precedents  for  receiving  appeals  of  this  nature — thai  the/  h\dr 
considered  the  said  appeals  and  had  inspected  the  journals  in  relation  to 
the  matter  to  them  referred  ;  and  had  found  the  following  precedents  of 
appeds  from  summary  proceedings  in  Chancery. 

(The  first  of  these  was  the  case  of  Lady  Wenman,  and  the  second  that 
of  Lady  Teynham.) 

The  Committee  also  reported  that  they  did  not  find  any  other  precedents. 
Which  Report  being  approved  of  by  the  House,  an  order  was  made  on  the 
three  appeals,  requiring  the  respondents  respectively  to  put  in  their 
answers  in  the  usual  way. 

In  matters  not  ordinarily  appealable,  an  appeal  may 
be  secured  by  filing  a  bill  in  the  regular  course  of  equi- 
table, jurisdiction ;  so  that  a  cause  may  be  depending  in 
the  court  below.  In  the  Attorney-General  v.  Wall(m), 
Lord  Eldon  observed. 

That  although  an  appeal  to  the  House  did  not  lie  from  an  order  on  the 
common  law  side  of  the  Court  of  Exchequer— yet  there  was  nothing,  as 
he  conceived,  to  preclude  a  party  from  filing  a  bill  in  a  Court  of  Equity 
if  it  should  be  necessary  or  advisable ;  and  in  that  way  he  might  save  his 
right  of  appeal.  In  matters  ordinarily  determinable  on  motion  or  petition, 
as  in  cases  of  lunacy,  or  bankruptcy,  it  had  always  been  usual  for  the 
Chancellor,  where  the  party  suggested  a  desire  to  appeal,  to  direct  a  bill  to 
be  filed,  instead  of  proceeding  in  the  common  and  ordinary  course,  for  the 
express  purpose  of  a£fording  to  either  party,  the  opportunity  of  appealing 
from  his  decision. 

Lard  JRedeschU, — ^That  was  the  constant  practice  of  Lord  Hardwicke. 

Lard  Eldan, — It  would  not  have  been  any  thing  very  extraordinary  if 
the  Court  had  been  informed  that  it  was  a  question  of  very  considerable 
consequence,  and  of  sufficient  importance  to  justify  proceedings  of  a  more 
formal  kind;  that  they  should  have  made  an  order  for  permitting  a 
different  mode  of  proceeding  in  order  that  the  parties  might  have  an 
opportunity  of  carrying  the  question  further ;  so  as  to  have  given  ap- 
pellate authority  to  the  House.  It  would  have  deserved  the  considera- 
tion of  the  Exchequer,  whether  they  would  not  have  done  well  in  this 
case  to  have  adopted  such  a  mode  as  is  sometimes  done  in  cases  of  bank- 
ruptcy, so  as  not  to  decide  it  in  such  a  manner  as  that  the  parties  could 
not  appeal.  The  Court  might  have  acted  on  this  principle,  and  have 
abstained  from  doing  what  they  have  done,  in  order  that  either  party 
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might  fil«  a  (^^^^'^aity.  We  know  that  the  Chancellor  often  does 
that^  giTiDg  leave 'to  file  a  bill  in  order  that,  if  he  be  wrong,  he  may  be 
tf^  iwi  b^  a  Court  of  Appeal. 

-  •  ^e  final  judgment  of  the  House  in  the  case  which 
occasioned  these  observations,  was  as  follows : — 

Counsel  having  been  called  in,  and  the  first  counsel  for  the  appeUant 
having  been  heard,  an  objection  was  taken  hj  the  counsel  for  the  respond- 
ent that  the  appellate  jurisdiction  of  the  House  did  not  extend  to  the 
present  case,  the  said  appeal  being  from  an  order  made  on  the  law  side  of 
the  Court  of  Exchequer ;  and  counsel  having  been  heard,  &c.  and  due 
consideration  had  of  what  was  offered  on  either  side,  the  Lords  declared  that 
the  said  appeal  was  not  a  proper  proceeding  for  the  purpose  of  obtaining 
the  judgment  of  the  House  on  th6  rights  of  the  appellants  as  affected  by 
the  order  complained  of  in  the  said  appeal ;  and  it  was  therefore  ordered, 
that  the  said  appeal  be  dismissed  the  House,  without  prejudice  neverthe- 
less to  any  proceeding  which  the  appellants  might  be  advised  to  institute 
for  the  purpose  of  obtaining  relief  touching  the  order  so  complained  of, 
in  case  such  order  is,  in  any  manner,  injurious  to  the  rights  of  the  ap- 
pellants, and  finally  to  obtain  the  judgment  of  the  House  thereon  in  a 
proper  proceeding  for  the  purpose,  in  case  the  appellants  shall  not  other- 
wise obtain  that  relief  which  they  may  be  advised  they  are  entitled  to. 

On  the  principle  that  tenant  in  tail  represents  the  in- 
heritance, a  decree  hinds  not  only  him,  but  generally 
those  in  remainder ;  and  therefore  a  remainder-man  may 
appeal  firom  such  decree.  This  was  determined  in  the 
following  case : — 

Osborne  v.  Usher  ("),  12  June,  I72I.  The  bill  was  filed  by  Sir  Nicholas 
Osborne,  in  the  Court  of  Chancery  in  Ireland,  claiming  the  benefit  of  an 
alleged  settlement  of  certain  premises  in  tail  male ;  and  the  cause  having 
been  heard  by  the  Lord  Chancellor  on  the  1st  June,  1717,  his  Lordship 
was  pleased  to  declare  that  the  plaintiff's  remedy  was  properly  at  law ; 
and  therefore  ordered  an  ejectment  to  be  brought  for  trying  the  title. 
The  plaintiff  neglecting  to  go  to  trial,  the  Court  on  the  4th  July,  1718, 
ordered  that  the  issue  should  be  taken  as  found  against  him,  and  the  bill 
was  dismissed  with  costs.  On  the  Idth  January,  1718,  the  plaintiff  died 
without  issue  male,  leaving  two  daughters  and  an  only  brother  him 
suryiving ;  the  latter  of  whom  claiming  title  to  the  premises  in  question, 
as  heir  male  of  the  body  of  Sir  Nicholas  Osborne,  his  father,  thought  fit 
to  appeal  from  the  order  last  mentioned  to  the  House  of  Lords. 

(•)  «  Bro.  Par.  Ca.,  20. 
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Against  this  appeal  it  was  contended  bj  the  respondent  that  the  ap- 
pellant was  neither  a  party  to  the  suit,  nor  heir,  nor  representative  of  his 
deceased  brother,  nor  did  he  derive  his  alleged  title  by,  from,  or  under  him, 
bat  claimed  by  a  title  paramount /^er/ormam  doni;  and  therefore  it  was 
insisted  that  he  was  not  a  proper  person  to  appeal  from  the  orders  in 
question ;  but  that  if  he  had  any  just  foundation  for  his  pretensions,  he 
ought  either  to  bring  an  original  bill,  or  to  commence  an  action  at  law 
for  their  establishment,  the  suit  being  now  abated  by  the  death  of  the 
plaintiff. 

Some  time  before  this  appeal  came  on  for  hearing,  the  appellant  pre- 
sented a  petition  to  the  House,  praying  that  he  might  be  at  liberty  to 
prove  that  he  was  heir  male  of  the  body  of  Sir  Nicholas  Osborne  his 
father;  and  counsel  having  been  heard  on  the  matter  of  the  petition,  it 
was  admitted  that  Sir  Nicholas  (the  brother)  died  without  issue  male, 
leaving  two  daughters ;  and  that  the  appellant  was  his  only  brother,  and 
alflo  heir  male  of  the  body  of  Sir  Nicholas  Osborne,  the  father  of  both  of 
them. 

With  a  view  to  determine  whether  under  these  circumstances  the 
appeal  was  regularly  brought,  it  was  resolved  that  the  Judges  should  be 
required  to  give  their  opinions  on  the  following  question : — ^'  In  case  a 
tenant  in  tail  die  leaving  two  sons,  and  the  elder  of  them  bring  ^/ormedon 
in  de$€endrey  and  judgment  be  given  against  him,  whether  after  his 
decease  without  issue,  his  brother  being  issue  in  the  same  entail,  may 
bring  a  writ  of  error  to  reverse  that  judgment,  and  whether  such  brother 
may  bring  a  new  formedon  upon  the  same  gift  in  tail  without  reversing 
the  judgment  ?  "  The  Lord  Chief  Baron  delivered  the  unanimous  opinion 
of  the  Judges,  ^'  that  the  second  brother  might  bring  a  writ  of  error ; 
but  whether  he  could  bring  a  new  formedon  without  reversing  the  judg- 
ment given  against  his  brother,  depended  on  the  nature  of  such  judgment 
given  in  the  former  formedon,  which  in  some  cases  might  be  a  bar,  and  in 
others  not." 

The  House  being  thereupon  of  opinion  that  the  appellant  was  well  entitled 
to  his  appeal,  it  was  ordered  that  the  same  should  be  heard  accordingly. 

The  rule  appears  to  be  that  where  the  remainder-man 
is  entitled  to  the  benefit,  and  subject  to  the  disadvan- 
tages, of  a  decree  against  the  prior  tenant  in  tail ;  he  may 
appeal  from  such  decree  to  the  House  of  Lords  {% 

But  in  such  a  case,  the  remainder-man  would  now  be 
required  to  make  himself  a  party  to  the  original  suit,  by 
filing  a  supplemental  bill  in  the  court  below ;  in  order  to 

(">)  Loyd  V.  Johnes,  9  Ves.  51. 
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have  the  benefit  of  the  proceedings  therein,  for  the  pur- 
pose of  appealing  from  such  decree.  This  appears  to  be 
the  rule  derivable  from  the  following  case : — 

GiflPard  v,  Hort,  28  May,  1804.— Sir  Thomas  Richard  Walter  Giffard, 
an  infant,  by  Dame  Mary  Giffard,  his  mother  and  next  friend,  was  plain- 
tiff in  a  bill  of  revivor  of  a  suit,  instituted  in  the  Court  of  Elxchequer  in 
Ireland  so  far  back  as  the  year  1763,  for  the  redemption  of  certain  mort- 
gaged premises,  situated  in  the  county  of  Meath.  The  cause  came  on  to 
be  heard  on  the  20th  March,  1802,  when  it  was  contended  that  there  was 
no  lachea  imputable  to  the  Giffard  family ;  but,  at  all  events,  that  the 
laches  of  tenants  for  life  ought  not  to  prejudice  the  right  of  the  plaintiff 
who  claimed  an  estate  tail,  by  virtue  of  certain  settlements  of  the  1st  and 
2nd  June,  1739.  The  Court  of  Exchequer  pronounced  a  decree  dismissing 
the  bill  with  costs ;  which  decree  was  duly  enrolled ;  and  shortly  there- 
after the  plaintiff  died — a  minor  of  tender  years,  unmarried,  and  without 
issue ;  and  his  uncle,  Sir  John  Alexander  Giffard,  Bart.,  became  there- 
upon entitled  under  the  said  settlement  to  a  remainder  in  tail  male  of  and 
in  the  equity  of  redemption  of  the  said  mortgaged  premises. 

In  this  situation,  it  appears  that  Sir  John  Alexander  Giffard  was  advised 
that  the  decree  of  the  court  of  Exchequer  was  erroneous ;  but  that  he  could 
not  have  redress  either  by  bill  of  review  or  by  appeal  to  the  House  of  Lords, 
inasmuch  as  he  was  neither  a  party  nor  privy  to  that  decree,  but  merely 
a  remote  remainder-man  in  tail ;  and  therefore  that. his  only  remedy  was 
by  original  bill.      He  accordingly,  in  the  month  of  December,  1802, 
exhibited  his  original  bill,  in  the  court  of  Chancery  in  Ireland,  against 
Sir  John  Hort  and  the  other  defendants,  praying  a  reconveyance  of  the 
premises  upon  payment  of  what  should  appear  justly  due  on  the  foot  of 
the  several  mortgages.     And  the  defendants,  by  their  answer,  insisting 
that  they  were  not  mortgagees,  but  bona  fde  purchasers,  and  that  the 
decree  of  the  court  of  Exchequer  was  a  bar  to  the  relief  sought  by  the 
bill ;  the  cause  came  on  to  be  heard  before  Lord  Chancellor  Redesdale  in 
December,  1803,  when  his  Lordship  declared  his  opinion,  that  the  court 
of  Exchequer  was  not  warranted  in  dismissing  the  bill  of  the  said  Sir 
Thomas  Richard  Walter  Giffard ;  adding,  that,  if  that  decree  were  not  in 
the  way.  Sir  John  was  well  entitled  to  the  relief  which  he  claimed ;  but 
that,  as  his  Lordship  was  inclined  to  think  that  the  decree  of  the  court  of 
Exchequer  was  binding  on  him  so  long  as  it  stood  unreversed,  he  was 
pleased  to  order  that  the  cause  should  stand  over  for  the  express  purpose 
of  giving  him  an  opportunity  to  appeal  to  the  House  of  Lords. 

Acting  in  pursuance  of  this  permission^  Sir  John  Alexander  Giffiird 
presented  a  petition  to  the  House,  setting  forth  at  great  length  the  cir- 
cumstances of  the  case,  and  praying  their  Lordships  to  grant  permission 
for  him  to  appeal  to  the  House  from  the  aforesaid  decree  of  the  court  of 
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Excheqner  in  Ireland.  This  petition  was  referred  to  the  consideration  of  a 
committee,  "who  postponed  their  report  from  time  to  time,  in  consequence 
of  the  great  difficulty  of  the  question  ;  but  ultimately,  on  the  29th  April, 
1805,  reported  that  they  had  ^'  considered  the  said  petition,  and  heard 
counsel  thereon,  as  well  on  behalf  of  Sir  John  Hort  as  the  petitioner,  and 
thai  they  were  of  opinion  the  petitioner,  claiming  to  be  entitled  as  tenant 
in  tail  in  remainder,  upon  tlie  death  of  his  nephew,  might,  if  so  entitled, 
appeal  from  the  decree  of  the  court  of  Exchequer  in  Ireland,  making  him- 
self a  party  to  the  suit  instituted  in  the  said  court,  by  filing  a  supplemental 
bill  to  have  the  benefit  of  the  proceedings  therein,  for  the  purpose  of 
appealing  from  the  said  decree."  This  report  was  confirmed  by  the  House ; 
and  it  was  thereupon  '^ordered  that  the  petition  do  lie  on  the  table, 
and  that  if  the  petitioner  be  entitled  to  the  lands  in  question,  as  tenant 
in  tail  in  remainder,  he  be  at  liberty  to  appeal  from  the  decree  of 
the  court  of  Exchequer  in  Ireland,  when  he  shall  have  made  himself  a 
party  to  the  suit  instituted  in  that  court,  by  filing  a  supplemental  bill  to 
hare  the  benefit  of  the  proceedings  therein,  for  the  purpose  of  appealing 
fix>m  the  said  decree,  if  he  shall  be  so  advised."  Sir  J.  A.  Giffard  accord- 
ingly, in  Michaelmas  t^m,  1805,  filed  a  supplemental  bill  in  the  Irish 
court  of  Exchequer,  against  the  parties  who  had  been  defendants  in  the 
original  suit;  to  which  supplemental  bill  the  defendants  put  in  their 
lespectiye  answers;  and  it  was  ordered  by  the  court,  ^^  that  the  said 
original  cause  do  stand  reviyed,  and  be  in  the  same  plight  and  condition 
the  same  was  in  at  and  before  the  time  of  the  death  of  the  said  Sir  Thomas 
Richard  Walter  Gifiard  and  Sir  Duke  Giffard."  Sir  J.  A.  Giffiird  soon 
afterwards  tendered  his  appeal  to  the  House  of  Lords ;  and  the  respon- 
dents respectively  filed  their  answers  thereto ;  but  the  appellant  having 
been  advised  that  the  said  order  of  the  court  of  Exchequer  (inasmuch  as 
it  was  only  an  order  to  revive  the  said  original  suit)  had  not  the  effect  of 
making  the  petitioner  a  party  thereto,  and  did  not  entitle  him  to  the 
benefit  of  the  proceedings  therein,  as  required  by  the  order  of  the  House  of 
Lords ;  and  therefore  the  petitioner,  at  the  time  of  presenting  his  said 
appeal,  not  being  a  party  to  the  original  suit,  had  not  in  strictness  a  right 
to  appeal  from  a  decree  pronounced  in  that  suit.  He  again  brought  the 
cause  before  the  court  of  Exchequer ;  and  that  court,  on  the  5th  December, 
1806^  was  pleased  to  order  and  decree  that  the  petitioner  ^*  do  have  the 
benefit  of  the  said  original  suit,  instituted  on  the  12th  May,  1763,  and  of 
the  proceedings  had  in  the  said  cause,  for  the  purpose  of  appealing  from 
*  the  said  decree  of  dismission."  This  supplemental  order,  however,  having 
been  pronounced  after  the  appeal  had  been  presented,  and  after  the  respon- 
dents had  put  in  their  answer,  a  difficulty  arose  respecting  the  mode  of 
flecnring  the  benefit  of  the  order  in  prosecuting  the  appeal.  Upon  a 
petition  by  the  appellant,  the  House,  after  examining  the  agents  on  both 
sides,  made  an  order,  '^  that  the  appellant  should  be  at  liberty  to  amend 
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his  appeal,  by  adding  the  supplemental  order  and  amending  the  respond- 
ents' copy  and  answer."  By  this  order  the  difficulty  was  extricated,  and 
the  case  afterwards  proceeded  in  the  regular  course  to  judgment. 

A  purchaser  under  a  decree,  though  no  party  to  the 
original  suit,  may  appeal  from  an  order  setting  aside  a 
t^  j^  bidding  and  ordering  a  new  sale  before  the  Master  (^).  So 
^^^/}i  also  a  creditor,  who  comes  in  under  a  decree,  and  whose 
/Ce^S^^y'  claim  has  been  disallowed  by  the  Master,  and  afterwards 
/4^/  by  the  court  on  exceptions  C^). 

If  the  cause  in  the  court  below  be  abated,  the  appeal 
will  not  be  received  in  the  House  of  Lords,  till  after  re- 
vivor in  the  court  below. 

Latouche  o.  Earl  of  Lucan,  2S  January,  1840. — Appeal  against  George 
Charles  Earl  of  Lucan,  executor  of  Richard  Earl  of  Lucan,  deceased,  from 
certain  orders  of  the  court  of  Chancery  in  Ireland,  made  in  a  cause 
between  the  said  Richard  Earl  of  Lucan,  deceased,  and  the  appellants. 
It  was  referred  to  the  appeal  committee  to  report  whether  the  same 
was  receiyable ;  the  cause  in  the  court  below  having  abated  by  the  death 
of  Uie  late  Earl,  and  not  haying  been  revived  by  his  said  executor.  The 
appellant,  upon  this  reference,  petitioned  for  leave  to  withdraw  his  said 
appeal,  stating  that  the  said  George  Charles  Earl  of  Lucan  had  since  filed 
his  bill  of  revivor  against  him  in  the  court  below ;  and  he  having  appeared 
thereto,  the  cause  was  now  duly  revived.  The  appeal  committee  there- 
upon reported,  that  the  petitioner  might  be  allowed  to  withdraw  his  first 
appeal ;  and  that  he  might  be  at  liberty  to  present  another  appeal,  stating 
therein  the  revival  of  the  cause  in  the  court  below.  A  new  appeal  was 
accordingly  presented ;  and  the  respondents  were  appointed  to  answer. 

Finally,  an  appeal  will  not  lie  to  the  House  of  Lords 
from  any  tribunal  of  inferior  jurisdiction,  until  all  the 
intermediate  stages  have  been  passed.  In  other  words, 
an  appeal  per  saltum  is  not  allowed.  Thus  an  appeal  from 
a  decree  of  the  Master  of  the  Rolls  is  irregular,  unless  by 
enrolment  it  has  become  a  decree  of  the  Lord  Chancellor ; 
the  rule  being  that  all  lower  remedies  must  be  tried  and 
exhausted  before  an  appeal  will  be  received  in  the  House 
of  Lords. 


(r)  Ryder  v.  Earl  Gower.  6  Bro.  P.O.  148. 
C»)  Winchelsea  v.  Garrety,  1  M.  and  K.  253.  Nicol  v.  Vaughan,  1  CI. and  Fin.  49. 
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Limitation  by  the  Standing  Order  {No,  55),  107.— ^y  the  Standing  Order 
(No.  118),  lOS.-'Where  Party  is  subject  to  Disabilities^  l09.-^Case  of 
mere  Absence^  111. —  Where  time^  limited  by  the  Standing  Order  (No. 
55),  expires^  Petition  necessary^  ib. — Respondents  consent  thereto^  ib. — 
Cases  of  Appeals  received  without  consent^  though  beyond  time  limited 
by  the  Standing  Order  (No.  55),  ib. — Expiration  of  time  limited  by 
Standing  Order  (No.  118),  excludes  Appeal  irrevocably^  113. — Con- 
struction  of  Standing  Order  (No.  118),  114. 

The  provisions  of  the  Standing  Order  No.  55  (»),  re- 
specting the  limitation  of  time  for  presenting  appeals  to 
the  House  of  Lords  are  as  follow : 

That  aU  persons  who  shall  be  desirous  to  exhibit  to  this  House  any 
Petitions  of  Appeal  from  any  Court  of  Equity,  do  present  their  Petitions 
within  fourteen  days,  to  be  accounted  from  and  after  the  first  day  of  every 
sesBivn  or  meeting  of  Parliament  after  a  recess;  after  which  time  the 
Lords  do  declare  they  will  during  every  such  sitting  receive  no  Petition 
of  Appeal,  unless  upon  a  Decree  made  whilst  the  Parliament  is  actually 
sitting;  in  which  case,  the  party  who  shall  find  himself  aggrieved  may 
present  his  Petition  of  Appeal,  provided  he  present  it  within  fourteen  days 
after  such  Decree  is  made  and  entered  in  any  Court  of  Equity  in  England 
or  Wales ;   and  forty  days  in  any  of  the  Courts  of  Equity  in  Ireland. 

(*)  See  Appendix,  N6.  1. 
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A  party,  therefore,  aggrieved  by  a  decree  or  order  of 
any  court  of  equity  in  England  or  Ireland,  made  during 
a  recess  of  Parliament,  may  present  his  appeal  to  the 
House  of  Lords,  on  any  of  the  first  fifteen  days  of  any 
subsequent  session  of  Parliament;  or  if  the  decree 
or  order  be  made  whilst  the  Parliament  is  actually 
sitting,  he  may  present  his  appeal  during  such  session 
of  Parliament,  provided  he  present  it  to  the  House 
within  fourteen  days  after  such  decree  or  order  is  made 
and  entered  in  any  Court  of  Equity  in  England  or 
Wales ;  or  within  forty  days  after  such  decree  or  order 
is  made  and  entered  in  any  Court  of  Equity  in  Ireland. 
The  fourteen  and  the  forty  days  are  exclusive  of  the 
day  on  which  such  decree  or  order  is  made.  If  the  four- 
teen or  forty  days  should  expire  on  a  Sunday,  or  during 
an  adjournment,  the  House  upon  petition  would  receive 
the  appeal  on  the  next  ensuing  day  of  business. 

There  is  in  this  standing  order  nothing  to  prevent  an 
appeal  from  being  brought  at  any  period,  however  dis- 
tant aft^r  the  date  of  the  decree  or  order  complained  of 
— so  it  be  presented  to  the  House  on  any  one  of  the  first 
fifteen  days  of  any  given  subsequent  session  of  Parlia- 
ment. 

To  prevent  the  reception  of  stale  appeals  however,  a 
tanding  order  (No.  118)  {%  was  passed  on  the  24th 
March,   1725,    an    order  since    that  period  repeatedly 
amended,  and  by  which,  as  now  framed,  it  is  required 

That  no  Petition  of  Appeal  from  any  Decree  of  any  Court  of  Equity 
in  England  or  Ireland,  to  be  hereafter  signed  and  enrolled,  be  received  by 
the  Hunse  after  two  years  from  the  signing  and  enrolling  of  such  Decree ; 
and  the  end  of  fourteen  days  to  be  accounted  from  and  after  the  first  day 
of  the  session  of  Parliament  next  ensuing  the  said  two  years. 

The  effect  of  both  the  standing  orders  is,  that  if  upon 

C*)  See  Appendix,  No.  1. 
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a  decree  or  order  made  during  the  Parliamentary  session, 
the  appellant  fall  to  present  his  appeal  within  the  pre- 
scribed periods  of  fourteen  days  in  English  causes,  and 
forty  days  in  Irish  causes,  the  remedy  of  appeal  is  lost  for 
the  ParUamentary  session,  during  which  such  decree  or 
order  has  been  made ;  but  the  appeal  may  nevertheless  be 
presented  on  any  of  the  first  fifteen  days  of  any  subsequent 
Parliamentary  session  falling  within  two  years  from  the 
8ig:iung  and  enrolling  of  such  decree  or  order ;  or  it  may  be 
presented  on  any  of  the  first  fifteen  days  of  that  session 
of  Parliament  which  shall  immediately  succeed  the 
expiration  of  such  two  years;  at  the  close  of  which 
last  mentioned  period  of  fifteen  days,  the  appeal  is 
excluded. 

Upon  a  decree  or  order  made  during  a  recess  of  Parliiu- 
ment,  the  appeal,  both  in  English  and  in  Irish  causes, 
may  be  presented  on  any  of  the  first  fifteen  days  of  any 
subsequent  Parliamentary  session  falling  within  two 
years  from  the  signing  and  enrolling  of  such  decree  or 
order :  or  it  may  be  presented  on  any  of  the  first  fifteen 
days  of  that  session  of  Parliament  which  shall  imme- 
diately succeed  the  expiration  of  such  two  years;  at 
the  close  of  which  last  mentioned  period  of  fifteen  days 
the  appeal  is  excluded. 

The  Standing  Order  No.  1 18  (^),  however,  provides — 

"  That,  if  the  person  entitled  to  appeal  be  within  the  age  of  one-and- 
twenty  years,  or  coTert,  non  compos  mentis,  imprisoned,  or  out  of  Great 
Britain  and  Ireland,  he  shall  be  at  liberty  to  bring  his  appeal  at  any  time 
within  two  years  next  after  his  full  age,  discoverture,  attaining  sound 
mind,  enlargement  from  prison,  or  coming  into  Great  Britain  or  Ireland ; 
tad  fourteen  days  to  be  accounted  from  and  after  the  first  day  of  the 
warion  of  Parliament  next  ensuing  the  said  two  years;  but  not  after- 
wards  or  otherwise." 

A  party,  therefore,  subject  to  any  of  the  disabilities 

{^)  See  Appendix,  No.  1. 
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specified  in  this  Standing  Order,  may  present  his  Appeal 
on  any  of  the  first  fifteen  days  of  any  session  of  Parlia- 
ment, falling  within  two  years  fi-om  the  removal  of  such 
disabilities ;  or  on  any  of  the  first  fifteen  days  of  that 
session  of  Parliament,  which  shall  immediately  succeed 
the  expiration  of  such  two  years,  at  the  close  of  which 
last-mentioned  period  of  fifteen  days  the  Appeal  is  ex- 
cluded. 

The  last  clause  of  the  Standing  Order,  No.  118  (<"),  is  in 
these  words : — 

That  in  no  case  shall  any  Person  or  Persons  he  allowed  a  longer  time, 
on  account  of  mere  ahsence,  to  lodge  an  Appeal,  than  five  years  from  the 
date  of  the  last  Decree  appealed  against. 

This  clause,  in  a  conceivable  case,  might  be  productive 
of  injustice ;  for  if  during  the  five  years  allowed,  no  Par- 
liament were  summoned,  the  consequence  would  be  that 
a  party,  however  anxious  to  bring  his  Appeal,  might  be 
foreclosed  by  mere  lapse  of  time,  without  any  lack  of 
diligence  on  his  part.  This  clause  appears  to  have  been 
inaccurately  borrowed  fi'om  the  25th  section  of  the  6th 
Geo.  4,  c.  120  (Applicable  to  Scotch  Appeals)  C) ;  by  which 
statute  the  remedy  of  Appeal  to  the  House  of  Lords  is 
kept  open  to  Scottish  absentees,  not  only  for  five  years 
fi'om  the  date  of  the  decree  complained  of,  but  also  for  the 
first  fifteen  days  of  that  session  of  Parliament  which  shall 
immediately  succeed  the  expiration  of  such  five  years. 

When  the  sessional  period  limited  by  the  Standing 
Order,  No.  56,  has  been  allowed  to  expire,  a  petition  to  the 
House  will  be  necessary,  praying  for  leave  to  present  the 
Appeal,  though  out  of  time.  Such  petition  may  be  in  the 
name  of  the  Appellant,  and  signed  by  himself;  or  it  may  be 
in  the  name  of  his  solicitor  or  agent,  and  signed  by  such 

(')  See  Appendix,  No.  1. 
(*)  See  limitation  of  time  for  bringing  Scotch  Appeals,  infra. 
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solicitor  or  agent.  When  the  Appellant  is  on  the  spot, 
or  at  a  convenient  distance,  it  appears  more  prudent  to 
present  a  petition  in  his  own  name,  and  signed  by  him- 
self. But  if  he  be  at  a  distance,  and  if  the  Appeal  be 
actually  prepared  for  presentation,  and  in  the  hands  of 
his  solicitor  or  agent,  for  that  purpose,  the  House  wiU 
receive  a  petition  from  such  solicitor  or  agent,  setting 
forth  circumstances  explanatory  of  the  delay  in  present- 
ing the  Appeal,  and  praying  that  it  may  be  received, 
notwithstanding  such  delay. 

It  may  not  be  the  Respondent's  interest  to  oppose 
the  reception  of  the  Appeal,  or  he  may  not  think  it 
worth  while  to  do  so.  Thus  where  the  sessional  limit- 
ation under  the  Standing  Order,  No.  55,  has  expired, 
the  Appeal  may,  nevertheless,  be  receivable  in  the 
ensuing  session ;  and,  in  many  cases,  the  only  eflFect  of 
opposing  its  reception  in  the  mean  time  would  be  to 
protract  the  litigation ;  which  it  can  never  be  the  wish 
or  interest  of  a  Respondent  to  do.  In  such  circum- 
stances, the  Respondent,  or  his  agent,  may  acquiesce  or 
concur  in  the  Appellant's  application  for  leave  to  present 
the  Appeal ;  and  in  evidence  of  his  assent,  the  Appel- 
lant's agent  ought  to  procure  the  Respondent's  signature, 
or  that  of  his  agent,  to  the  petition,  as  a  consenting 
party ;  on  production  of  which  signatiu*e,  the  House,  in 
most  cases,  will  receive  the  Appeal. 

Where,  however,  no  consent  can  be  procured  from  the 
Respondent,  the  petition  of  the  Appellant  will  require  to 
state  sufficient  grounds  in  support  of  the  application. 
Those  grounds  must,  of  course,  vary  according  to  circum- 
stances. 

In  the  case  of  Burke  v.  Paxley,  19th  Dec,  1774,  an 
Irish  Appeal  was  received  on  petition,  stating  that  by 
contrary  winds  it  had  been  detained,  until  it  had  become 
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impossible  to  present  it  within  the  time  limited  by  the 
Standing  Order.  So  in  the  Irish  case  of  Allen  r>.  M'Guire, 
13th  Feb.,  1818,  the  Appeal  being  interrupted  from  a 
similar  cause,  was  presented  on  the  fifteenth  day  of  the 
session,  but  a  few  minutes  after  the  House  had  risen.  A 
petition  on  the  Appellant's  behalf  was  referred  to  the 
Appeal  Committee,  who  reported  that  the  Appeal,  under 
these  circumstances,  might  be  received. 

In  the  case  of  Page  t?.  Hamilton,  2nd  June,  1802,  where 
the  Appellant  alleged  ignorance  of  the  Standing  Orders ; 
and  where,  moreover,  the  decree  complained  of  had  di- 
rected certain  deeds  to  be  delivered  up  to  be  cancelled ; 
whereby,  it  was  averred,  irreparable  damage  might  be 
sustained ;  the  House,  on  a  petition  setting  forth  these 
circumstances,  received  the  Appeal. 

In  the  case  of  Shaw  v.  Lawless,  4th  August,  1835,  the 
Appellant  presented  a  petition,  praying  that  he  might 
have  leave  to  tender  his  Appeal,  though  beyond  the  time 
limited ;  as  at  the  tune  of  pronouncing  the  decree,  the 
Appellant  was  travelling  for  his  health  in  Italy.  The 
petition  was  referred  to  the  Appeal  Committee,  who 
reported  that  the  appeal  should  be  received. 

And  even  mere  ignorance  of  the  standing  orders  has 
been  deemed  sufficient.  Thus,  in  Patterson  t?.  Patterson, 
16th  December,  1778,  the  appellant  petitioned  that  his 
appeal  might  be  received,  on  the  ground  that  his  agent 
in  Scotland  had,  by  mistake,  supposed  that  the  time  for 
presenting  it  would  not  expire  for  three  weeks  after 
the  meeting  of  Parliament.  His  application  was  com- 
plied with. 

The  time  is  calculated  from  the  date  of  entering  the 
decree.  Thus  in  the  case  of  Chamley  t.  Lord  Dunsany,  the 
Appeal  was  presented  on  the  2nd  of  March,  1804,  com- 
plaining of  a  decree  of  the  Court  of  Chancery  in  Ireland, 
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pronounced  on  the  20th  of  July.  1803,  but  not  entered 
till  February ,  1804 ;  a  petition  on  behalf  of  the  Appellant 
was  presented,  praying  that  the  same  might  be  received, 
as  being  an  Appeal  against  a  decree  made  whilst  the 
Parliament  was  actually  sitting.  This  petition  was  re- 
ferred to  a  Committee,  who,  on  the  7th  of  March,  1804, 
reported  that  they  had  considered  the  Standing  Order, 
No.  55,  relative  to  the  time  limited  for  bringing  in  Ap- 
peals; and  that  it  appeared  to  them,  that  under  the 
circumstances  of  this  case,  the  Appeal  might  be  received. 
Ordered  accordingly  {% 

In  the  case  of  Da  Silva  v.  Marquis  of  Donegal,  on  the 
petition  of  the  Appellants,  praying  they  might  have  leave 
to  present  their  Appeal,  on  the  7th  of  June,  then  next 
pursuant  to  notice,  against  an  Order  of  the  Court  of 
Chancery  in  Ireland,  of  the  13th  of  February  (but  which 
was  not  signed  till  the  29th  of  April),  the  same  being 
within  forty  days  from  the  time  of  drawing  up  and 
signing  the  said  Order ;  the  Appeal  Committee,  on  the 
5th  of  June,  1823,  reported  that  the  Appeal  might  be 
allowed.    Ordered  accordingly. 

The  expiration  of  the  time  limited  by  the  Standing 
Order,  No.  118,  will  exclude  the  Appeal  irrevocably;  un- 
less, under  very  peculiar  and  strong  circumstances,  the 
House  may  think  proper  to  relax  the  rule ;  of  which, 
however,  I  have  not  observed  any  example  in  the 
Journals. 

The  difficulty  of  succeeding  in  such  an  application 
would  be  great ;  because  the  indulgence  sought  could  not 
be  granted  without  injury  to  the  other  party.    If,  how- 

0  The  Session  of  Parliament,  in  this  yet  it  was  not  entered  till  the  month  of 

instance,  had  commenced  on  the  22nd  February,  1804 ;    which  was  held  to 

Nov.  1803 ;  so  that  although  tlie  decree  bring  it  within  the  meaning  of  the 

wu  pronounced  on  the  20th  July,  1803,  standing  order. 
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ever,  it  should  be  shoAvn,  that  the  delay  in  tendering  the 
Appeal  had  arisen  entirely  from  unfair  practices  on  the 
other  side,  the  House,  I  apprehend,  would  not  hesitate 
to  dispense  with  the  Standing  Order. 

The  time  limited  under  the  Standing  Order,  No.  118, 
is  to  be  calculated  from  the  date  of  the  enrolment  of  the 
decree ;  which,  however,  it  was  at  one  time  held,  had 
legal  relation  back  to  the  time  when  the  same  was  pro- 
nounced. But  this  construction  has  been  overruled  in 
various  subsequent  cases.  In  the  following  case,  the 
contrary  precedents  appear  to  have  been  expressly  cited, 
and  deliberately  disregarded. 

Meddlecot  v.  Odonell,  22  February,  1816. — On  reading  the  petition  of 
the  respondent  setting  forth  that,  in  the  year  1805,  John  T.  Meddlecot, 
Esq ,  filed  a  bill  in  the  court  of  Chancery  in  Ireland,  against  the  petitioner's 
father  since  deceased,  which  bill  was  dismissed  by  a  decree  of  that  court, 

m 

pronounced  on  the  28th  April  1809,  and  enrolled  on  the  19th  February 
1811,  and  that  the  said  John  3Ieddlecot  having  revived  the  said  suit 
against  the  petitioner,  he  appealed  against  the  said  decree  on  the  9th  day 
of  February  instant,  though  he  was  under  no  legal  disabilities  which 
restrained  or  prevented  him  from  presenting  such  appeal  before.  That 
the  petitioner  was  advised,  upon  the  authorities  of  the  case  of  Smith  v. 
Clay,  6  B.  P.  C.  395,  and  the  case  of  Power  v»  Power,  House  of  Lords  in 
Ireland,  3  Ridg.  532,  that  tho  time  of  enrolment  of  a  decree  had  legal 
relation  to  the  time  when  the  same  was  pronounced ;  and  accordingly  he 
submitted  that  the  said  appeal  had  not  been  presented  within  the  time 
allowed  by  the  orders  of  the  House,  and  therefore  praying  that  the  same 
might  be  dismissed,  and  that  the  order  to  answer  might  be  rescinded. 

12  March,  1816. — Report  of  the  appeal  committee,  that  having  heard 
the  agents,  and  examined  the  decree  appealed  froni^  which  was  dated  the 
28th  April  1809,  but  was  not  enrolled  till  the  19th  February  1811,  and 
having  considered  the  standing  order  of  the  House,  No.  1 18,  relating  to 
the  time  for  bringing  in  appeals,  they  were  of  opinion  that  the  said  appeal 
was  properly  brought.     It  was  ordered  accordingly. 

The  same  question  was  again  agitated,  and  again 
similarly  decided,  in  the  following  case : 

Brooke  v.  Champemowne,  13  March,  1837. — The  Decree  was  pro- 
nounced on  the  24th  Fob.  1821  ;  but  was  not  enrolled  till  the  16th  Feb. 
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1836.  The  Appeal  was  piesented  on  ihe  16th  Feb.  18B6,  statiDg  on  the 
face  of  it  that  the  Decree  bore  date  the  24th  Feb.  1821,  but  that  it  was 
not  enrolled  till  the  15th  Feb.  1836.  The  Appeal  was  received ;  but  the 
Re^ondent  shortly  afterwards  presented  a  Petition  to  the  House  praying 
that  it  might  be  dismissed,  as  being  beyond  the  time  limited  by  the  stand- 
ing order.  The  matter  was  carefully  considered  by  the  Appeal  Committee, 
who  reported  that  the  Respondent's  Petition  ought  not  to  be  complied 
with,  and  this  opinion  was  adopted  and  confirmed  by  the  House.  The 
Appeal  therefore  was  sustained ;  but  when  the  cause  came  on  for  hearing, 
the  Respondent's  Counsel  renewed  the  objection  at  the  Bar  of  the  House. 
The  Lord  Chancellor,  (Cottenham,)  Lord  Brougham,  and  Lord  "Wynford, 
were  present,  and  aU  concurred  in  overruling  the  objection  ;  being  clearly 
of  opinion  that  the  time  limited  by  the  standmg  order.  No.  IIB,  for  pre- 
senting Appeals,  begins  to  run  from  the  Enrolment  of  the  Decree,  and  not 
from  the  time  when  the  Decree  was  pronounced.  A  leading  precedent  relied 
npon  in  this  case  was  that  of  Pulteney  v.  Darlington,  whefe  an  Appeal 
having  been  presented  on  the  ISth  Feb.  1792,  complaining  of  certain  parts 
of  two  Orders  of  the  Court  of  Chancery  of  the  17th  June  1775,  and  24th 
March  1783,  it  was  referred  to  a  Committee  to  report  whether  the  Appeal 
had  been  properly  brought.  This  Committee,  on  the  15th  Feb.,  reported 
that  having  examined  the  Orders  complained  of  in  the  said  Appeal,  the 
hkst  of  which  was  made  on  the  24th  March  1783,  and  it  appearing  by 
the  date  of  the  Docket  for  the  enrolment  thereof  that  the  same  was 
not  signed  by  the  Lord  Chancellor  until  the  Srd  Aug.  1786,  and  having 
considered  the  Standing  Order  No.  118,  it  appeared  to  them  that  the  said 
Appeal  was  properly  brought.  This  Report  was  approved  of.  by  the 
House  on  the  2d  March  1792,  and  upon  reading  the  Appeal,  an  order, 
reciting  that  the  Committee  had  reported  that  the  Order  of  the  24th 
March  1783  was  not  enrolled  till  the  3d  Aug.  1786,  was  made,  requiring 
the  Respondents  to  put  in  their  answer  ('). 

Although  the  time  for  appealing  from  an  (interlocutory) 
order  is  expired — still  if  the  final  decree  is  appealed  from 
in  time,  the  right  to  appeal  from  the  order  is  saved. 

In  Attwood  V.  Small  (^•),  it  was  contended,  that  the 
appeal  against  one  of  the  orders  was  too  late,  as  being 

{')  At  this  period  the  limitation  of  was   presented  on    the  13th  of  Feb. 

the  standing  order  was  five  years,  in-  thereafter,  which  was  the  fourteenth 

stead  of  two  years  as  at  present.    The  day  of  the  session — and  thus  the  case 

term  of  five  years  from  the  3d  Aug.  was    clearly   within   the   words    and 

1786,  expired  on  the  3d  Aug.  1791.  meaning  of  the  standing  order. 

The  next  ensuing  session  commenced  (^)  6  CI.  and  Fin.,  30. 
on  the  31st  Jan.  1702,  and  the  f^ppeal 

I  2 
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beyond  the  time  limited  by  the  standing  order  No.  118. 
But  the  House  held  that  the  standing  order  did  not  pre- 
clude the  appeal  from  this  order ;  because  when  the  final 
decree  is  appealed  against,  the  previous  interlocutory 
orders  follow  its  fate ;  and  the  decree  being  within  time, 
the  appeal  from  the  interlocutory  order  is  saved  by 
relation. 

If,  before  the  hearing  of  an  Appeal,  the  Appellant  is 
advised  that  some  of  the  previous  Orders  are  so  con- 
nected with  the  Order  appealed  against,  that  it  is  impos- 
sible to  do  justice  in  the  cause  without  extending  the 
Appeal  to  those  previous  Orders,  he  should  apply  for 
liberty  to  amend  the  petition  of  Appeal.    Thus — 

Bouchier  v,  Dillon  ('),  24th  April,  1828.  The  Appeal  waa  presented 
on  the  8th  February,  1827,  complaining  of  an  order  of  the  Court  of 
Chancery  in  Ireland  of  the  Idth  February,  1826.  But  on  the  15th  April, 
1828,  the  Appellant  presented  a  Petition,  praying  their  Lordships  to 
allow  him  to  amend  his  Appeal,  so  as  to  make  it  state  in  the  Body  of  it 
"that,  on  the  12th  June,  1818,  the  said  Mr.  King  made  his  Report  in 
pursuance  of  the  last-mentioned  Decree,  and  exceptions  thereto  haying 
been  allowed  by  an  order  bearing  date  the  17th  July,  1813,  he  made  a 
further  Report  under  the  said  Decree  and  the  last-mentioned  order  on 
the  18th  November,  1814,  to  which  Report  exceptions  were  filed,  and 
allowed  in  part  by  an  order  bearing  date  the  6th  of  March,  1815;  and 
the  said  Master  made  his  further  Report  on  the  2nd  May,  1815,"  and  by 
altering  the  concluding  paragraph  and  prayer  of  the  said  Appeal,  so  as  to 
make  it  stand  as  follows,  yiz.,  "  That  your  Petitioner  is  advised  the  said 
orders  of  the  17th  July  1813,  the  6th  March  1815,  the  21st  May  1816, 
the  12th  July  1825,  and  the  13th  of  December  1826,  are  erroneous ;  and 
your  Petitioner  therefore  humbly  appeals  therefrom,  and  your  Petitioner 
humbly  prajrs  your  Lordships  to  grant  to  your  Petitioner  your  Lord- 
ships* order  of  summons  to  the  said  Susanna  Dillon,  Sec,  to  put  in  their 
Answers  to  this  your  Petitioners'  Appeal,  at  such  time  as  your  Lordships 
shall  please  to  appoint ;  and  that  service  of  your  Lordships'  Order  on  the 
said  Respondents,  or  their  six  Clerks  or  Solicitors,  may  be  deemed  good 
service;  and  that  your  Lordships  may  be  pleased  to  reverse  the  said 
Orders  hereby  appealed  from,  and  to  give  your  Petitioners  such  relief  as 
your  Lordships  shall  think  proper."     This  Petition  was  referred  to  the 

(«)  6  Bli.  N.R.,  714. 
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Appeal  Committee,  who  reported  that,  haying  heard  the  Agents  thereon, 
thej  were  of  opinion  that  the  Petitioner  might  be  allowed  to  amend  his 
Petition  of  Appeal  as  desired  (he  amending  the  Respondent's  Copy), 
subject  to  all  the  costs  and  expenses  which  might  be,  or  might  have  been, 
occasioned  thereby  to  the  Respondents ;  and  that  the  said  Respondents 
should  be  ordered  to  answer,  &c. ;  and  further,  that  the  Petitioners  might 
be  allowed  to  withdraw  the  printed  Case  lodged  by  them,  and  to  deliver 
in  within  a  week  another  Case  in  lieu  thereof,  containing  the  necessary 
alterations  arising  out  of  the  said  amendment8.^0rdered  accordingly. 
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Necessity  of  Enrolmenty  118. — Precedents^  119. —  Object  of  Enrolmenty 

121.— ilfr.  Danielts  Argumenty  122. 


'jlA?^*2y^  With  a  view  to  an  appeal  in  the  House  of  Lords,  the 
^;/^^  Ag^id^ree  or  order  to  be  complained  of  must  be  enrolled. 
^l\/i/f^  A  That  this  has  always  been  an  essential  and  indispensa- 
^//<^   Me  preliminary,  may,  I  think,  easily  be  shown.    Thus — 

f/    Earl  of  Macclesfield  v,  Fitton,  3  May,  1689. — The  appeal  complaining 

^^ /vtj/®^  certain  orders  and  decrees  of  the  court  of  Chancery :  after  hearing 

^f4/''/  counsel,  it  was  ordered  that  it  be  referred  to  the  Lords  Commissioners  of 

t!r^  the  Great  Seal  to  rehear  the  cause;    there  being,  as  yet,  no  decree 


the  Great  Seal  to  rehear  the  cause. 

enrolled, 

rice  v.  Button,  17  December,  1702.— The  docket  of  the  decree  of 
court  of  Chancery  was  ordered  to  be  brought  up  at  the  hearing,   in 

order  that  it  might  appear  when  the  same  had  been  signed  and  enrolled. 

The  petition  of  appeal  in  this  case  stated,  as  a  ground  for  receiving  it  in  the 

House  of  Lords,  that  the  decree  was  signed  and  enroUed^  and  the  appellant 

thereby  preclttded  in  Chancery. 

De  Burgh  <?.  Clarke,  2  May,  1837  (»). — Lord  Chancellor  Cottenham 

(')  4  CI.  and  Fin.,  562.  In  the  report  the  next  session  ensuing  the  said  two 
of  this  case,  it  is  stated  that,  by  the  years.*'  This  is  a  mistake.  The  appeal 
Standing  Order  No.  118,  no  appeal  will  must  be  brought  within  two  years  and 
be  received  after  two  years  from  the  the  first  fifteen  days  of  the  next  en- 
enrolling  of  the  decree,  **  and  the  end  of  suing  session.    See  ante,  chapter  2. 
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said,  '*  Supposing  the  appeal  from  the  decree  (which  was  a  decree  of  the 
Lord  Chancellor  of  Lreland,  duly  signed  and  enrolled)  to  be  regularly 
before  the  House,  the  appeal  from  the  subsequent  orders  is  irregular, 
09  th^  are  not  enrolled.*'  The  appellant  afterwards  enrolled  the  subse- 
quent orders,  and  the  cause  was  thereupon  suffered  to  proceed. 

When  the  decree  or  order  is  once  enrolled,  a  cesser  of 
jurisdiction  below  takes  place,  in  so  far  as  that  decree 
or  order  is  concerned ;  and  this  is  precisely  the  reason 
why  an  appeal  wiU  lie  to  the  House  of  Lords. 

With  respect  to  decrees  or  orders  by  the  Master  of  the 
Rolls,  or  by  the  Vice  Chancellors,  enrolment  is  neces- 
sary, not  only  to  preclude  the  jurisdiction  of  the  Court 
below,  but  also  to  prevent  the  UTegularity  of  an  appeal 
per  saltum.  For  decrees  or  orders  of  the  Master  of  the 
Rolls,  or  of  the  Vice-Chancellors,  become,  by  enrolment, 
decrees  or  orders  of  the  Lord  Chancellor,  and  are  thus 
subject  to  immediate  review  in  the  House  of  Lords. 

Morse  v.  Dubois,  18  March,  1727. — The  appeal  complaining  U  a 
decree  of  the  Master  of  the  Rolls  of  the  16th  February,  1719,  notice  was 
taken  in  the  House,  on  the  day  appointed  for  hearing  counsel,  that  it 
appeared  that  the  cause  had  not  been  heard  before  the  Lord  Chancellor ; , 
it  being  alleged  therein  that  the  appellants  did,  in  August  1725,  present '*) 
their  petition  of  appeal  to  the  said  Lord  Chancellor,  who  was  pleased  to 
reject  the  said  petition,  for  that  the  same  was  not  presented  within  the 
time  limited  by  the  order  made  by  his  Lordship ;  and  notice  was  likewise 
taken  that  it  would  be  proper  for  the  House  to  know,  whether  the  said 
decree  was  ever  signed  by  the  Lord  Chancellor ;  whereupon  it  was  agreed 
by  the  House,  that  the  Lord  Chancellor  should  ask  the  appellant  s  counsel 
concerning  the  facts  ;  and  Mr.  Meredith,  the  appellant's  solicitor,  informed 
the  House  that,  in  August  1725,  which  was  three  days  after  the  time 
limited  by  the  Lord  Chc'^ncellor's  order  for  receiving  appeals  from  the 
Rolls,  he  carried  a  petition  of  appeal  to  the  clerk  of  the  secretary  of  the 
Lord  Chancellor ;  who  told  him  that  he  came  out  of  time,  and  thereupon 
he  did  not  prosecute  the  petition  any  further ;  and  Mr.  Willes,  of  counsel 
for  the  appellant,  informed  the  House  that  when  he  set  his  name  to  the 
appeal,  he  apprehended  the  said  decree  to  have  been-  signed  by  the  Lord 
Chancellor ;  but  he  had  since  been  informed  that  it  never  had  been  signed 
by  him.  Counsel  being  withdrawn  from  the  bar,  the  House  made  a 
general  order  and  declaration  in  these  words :  "  It  is  declared  by  the 
Lords  spiritual  and  temporal  in  Parliament  assembled,  that  all  appeals 
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from  the  BoUs  are  to  be  made  to  the  Lord  Chancellor ;  and  that  decrees 
made  at  the  Bolls  must  be  signed  or  approved  of  hy  the  Lord  Chancellor, 
to  make  them  decrees  of  the  conrt  of  Chancery ;  and  it  was  therefore 
ordered,  that  the  said  appeal  be  dismissed  the  House,  but  with  liberty 
notwithstanding  to  the  appellant  to  apply  to  the  Lord  Chancellor  within 
reasonable  time,  in  order  for  his  Lordship  to  rehear  the  cause,  and  that 
the  appellant  shall  pay  to  the  respondent  the  sum  of  30/.  for  costs  in 
respect  of  the  said  appeal. 

Legrand  9.  Yannock,  28  March,  1728.— >Upon  reading  the  petition  of  the 
appellant,  praying  that  in  regard  the  decree  of  the  Master  of  the  Bolls,  from 
which  the  appeal  was  taken,  was  not  signed  by  the  Lord  Chancellor  or 
enrolled  in  the  court  of  Chancery,  that  the  petitioner  might  be  at  liberty 
to  withdraw  his  said  appeal  without  prejudice,  and  with  liberty  to  appeal 
to  the  Lord  Chancellor,  and  to  apply  to  his  Lordship  to  rehear  the  cause 
if  he  should  think  fit.    Ordered  as  prayed. 

Barlow  v,  Bateman,  2  April,  1735. — On  an  appeal,  complaining  of  an 
order  and  decree  of  the  Master  of  the  Bolls,  made  the  ISth  July,  1730, 
which  order  and  decree  is  since  signed  and  enrolled  ;  and  also  complaining 
of  another  decree  of  the  Master  of  the  Bolls  of  the  22nd  July,  1734,  and 
praying  that  the  same  might  be  reversed ;  and  also  upon  the  answer  of 
the  respondents,  and  hearing  counsel^  &c.,  the  order  and  decree  of  the 
13th  July,  1730,  was  reversed ;  and  it  appearing  that  the  said  decree  of 
the  22nd  July,  1734,  had  not  been  signed  by  the  Lord  Chancellor,  it  was 
declared  that  the  appeal  from  the  said  decree  was  brought  irregularly, 
and  it  was  therefore  ordered  and  adjudged  that  the  said  appeal,  so  far  as 
it  complains  of  the  decree  last  mentioned,  be,  and  the  same  is  hereby 
dismissed  the  House ;  but  with  liberty  notwithstanding  to  all  parties  to 
apply  to  the  Lord  Chancellor,  if  they  should  think  fit,  to  rehear  the 
cause. 

Foster  v.  Cockerill,  16  March,  1835- — The  first  counsel  for  the  appel- 
lant being  heard,  the  respondent's  counsel  objected  that  the  order  com- 
plained of  (which  was  an  order  of  the  Master  of  the  Bolls  of  the  5th  March, 
1 833)  was  not  enrolled.  The  counsel  was  informed  that  the  House  would 
proceed  with  the  hearing  of  the  cause  without  determining  what  must  be 
farther  done.  And  the  counsel  having  been  fii^ly  heard — and  the  appel- 
lant's agent  having  been  called  in  and  undertaking  to  enrol  the  decree,  be 
was  directed  to  ^thdraw.  It  does  not  appear  from  the  journals  that  any 
further  application  was  made  to  the  House  by  either  party ;  but  the 
appellant  must  have  subsequently  enrolled  the  decree  in  pursuance  of  his 
undertaking,  for  on  the  22d  June,  1835,  the  House  delivered  judgment 
on  the  merits  of  the  appeal. 

The  principle  on  which  all  these  cases  turn,  has  been, 
for  ages,  recognised  and  enforced  by  the  House  of  Lords, 
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as  well  on  writs  of  error  as  upon  appeals.  That  prin- 
ciple is,  that  inferior  remedies  must  be  tried  and  ex- 
hausted before  you  can  appeal  to  the  High  Court  of 
Parliament.  Thus  so  far  back  as  50  Edward  III.,  a 
writ  of  error  by  the  Bishop  of  Norwich,  from  the  Court 
of  Common  Pleas,  was  not  allowed  by  the  Lords,  because 
the  case  had  not  been  previously  submitted  to  the  Court 
of  King's  Bench  C). 

So  long  as  subordinate  relief  is  open,  the  House  will 
not  interpose.  Until  enrolment  takes  place,  how  does 
it  appear  that  the  object  sought  by  an  appeal  to  the 
Lords,  may  not  be  obtained  by  an  appeal,  or  a  petition 
for  rehearing,  in  the  Court  below  ?  It  must  be  shown 
that  such  appeal  or  rehearing  in  that  Court  is  abso- 
lutely cut  oflF,  before  access  can  be  had  to  the  Court  of 
last  resort.    Thus 

8th  February,  1640. — It  was  ordered  that  the  Lords'  Committees  do 
peruse  petitions  and  reject  those  that  are  fit  and  proper  to  be  relieved, 
either  at  common  law  or  courts  of  equity,  and  retain  such  as  are  fit  for 
their  Lordships'  consideration. 

9ih  Sept  1644.  —The  House  doth  declare  that  they  will  receiye  no  pri- 
vate petitions  for  the  future,  but  such  as  cannot  have  relief  in  inferior 
courts  of  justice. 

8th  June,  1 660. — Upon  reading  the  petition  of  Sir  Arthur  George,  it  was 
ordered  to  be  left  to  the  proper  remedy  in  the  other  courts.  And  on  the 
same  occasion  a  general  order  was  made  that  when  any  petitions  are  brought 
into  this  House  which  are  proper  to  be  relieved  in  any  other  court  of  law 
or  equity,  the  Lord  Chancellor  is  desired  to  put  the  House  in  mind  of 
their  former  order  in  this  kind. 

The  object  of  these  rules  is  twofold ;  1st,  to  prevent 
the  appellate  jurisdiction  from  being  unduly  loaded; 
2ndly,  to  prevent  the  same  subject  matter  from  being  in 
agitation  at  the  same  time  in  the  Court  above,  and  in 
the  Court  below:  a  consequence  which  is  averted  by 

(^)  See  infra ;  History  of  Jurisdiction  upon  Writs  of  Error.  Index,  Bishop  of 
Norwich's  case. 
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enrolment.  And  in  this  respect  it  is  immaterial  whether 
the  decree  or  order  be  one  of  the  Master  of  the  Rolls — or 
of  the  Vice  Chancellors— or  of  the  Lord  Chancellor :  for, 
as  observed  by  Lord  Cottenham,  in  the  case  of  Brooke  v. 
Champemowne  (<^),  **when  the  decree  is  enrolled,  the 
Court  of  Chancery  ceases  to  have  jurisdiction  over  it.** 

There  is  an  ingenious  argument  in  Mr.  Daniell's  Chan- 
cery Practice  {^) ;  the  object  of  which  is  to  prove  that 
although  it  be  necessary  to  enrol  a  decree  pronounced  by 
the  Master  of  the  Rolls,  or  by  the  Vice-Chancellor,  it  is 
not  necessary  to  enrol  a  decree  pronounced  by  the  Lord 
Chancellor  himself;  for  which  distinction  this  reason  is 
assigned — that  when  the  decree  is  by  the  Lord  Chan- 
cellor himself,  it  requires  no  enrolment  to  make  it  his 
decree.  In  sustaining  this  argument,  however,  the  learned 
author  encounters  the  judgment  of  Lord  Chancellor 
Brougham,  in  the  case  of  Parker  v.  Downing  (') ;  where 
his  lordship  held  (conformably  to  all  precedent  and 
authority)  that  if  a  decree  for  an  account  could  not  be 
enrolled  (which  was  contended  in  that  case),  the  conse- 
quence would  be  "  to  withdraw  every  such  case  from  the 
appellate  jurisdiction  of  the  House  of  Lords;"  an  obser- 
vation  which  clearly  shows  that,  in  Lord  Brougham's 
opinion,  a  decree  or  order  not  enrolled  is  not  appealable 
in  Parliament. 

But  all  doubt  seems  to  be  removed  by  the  terms  of  the 
Standing  Order  No.  118  (^),  which  makes  the  date  of  en- 
rolment the  period  from  which  the  time  limited  for 
bringing  appeals  is  to  be  calculated  (^).  This  order  con- 
templates enrolment  as  indispensable  in  every  case, 

(0  4  CL  and  Fin.,  264.  0  See  Appendix,  No.  1. 

(*")  2  Vol.  Part.  ii.  674.  (»)  See  Brooke  «.  Ohampernowne, 

(e)  1  Myl.  &  Ke.,  634.  ante,  chap.  2.  p.  1 14. 
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CHAPTER  THE  FOURTH. 


0^>^mtu>.     ^^.^^^^ 


Gmeral  Rule^  123. — That  the  Decree  is  right  as  to  certain  Parties  no 
reason  for  omitting  those  Parties^  ih.— Party  who  did  not  appear 
below^  124,— or  against  whom  Cause  heard  upon  a  Sequestration^  ib. — 
Parties  refvsing  to  join  as  Appellants  will  he  made  Respondents^  ib. 

The  general  rule  is,  that  all  persons  who  were  made 
parties  in  the  court  below,  must  be  made  parties,  or  cited 
to  appear  as  parties,  in  the  House  of  Lords. 

That  the  decree  or  order  complained  of,  may  be  con- 
ceived to  be  right,  and  unobjectionable,  in  so  far  as  it 
affects  the  interest  of  certain  parties  to  the  suit,  is  no 
reason  for  omitting  to  make  those  parties,  parties  to  the 
appeal.    Thus— 

Townsend  v.  Warren,  21  May,  1817. — A  petition  was  presented  by  tfao 
appellant  setting  forth  that,  in  his  appeal  to  their  Lordships,  he  had 
omitted  to  pray  that  an  order  to  answer  should  issue  against  William 
and  Richard  Morpen,  by  reason  that  the  petitioner  was  advised  that  the 
decree  appealed  from,  in  so  far  as  it  affected  them,  was  right.  That  the 
case  came  on  for  hearing ;  and,  on  the  opening  thereof,  the  House  observing 
that  these  persons  were  not  made  parties  to  the  appeal,  refused  to  proceed 
farther  therein;  and  therefore  praying  that  their  Lordships'  order  to 
answer  might  l>e  directed  to  the  said  parties.— Ordered  as  prayed. 
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A  person  made  a  party  below,  in  the  character  of  trus- 
tee,  but  who  by  his  answer  stated  that  he  had  neTer 
acted  as  trustee,  and  who  had  made  no  appearance  at  the 
hearing,  was,  nevertheless,  ordered  to  be  summoned  as  a 
party  to  the  appeal.  So  also  a  party  who  not  only  had 
made  no  appearance  at  the  hearing,  but  against  whom 
the  cause  had  been  heard  upon  a  sequestration.    Thus — 

Barrett  v.  Bourke,  7  March,  1816.— On  the  petition  of  the  appellant 
setting  forth  that  the  appeal  was  set  down  for  hearing ;  that  Marjr  Nash 
and  William  Harold  were  parties  to  the  suit  in  the  court  below,  and 
appeared  by  the  decree  to  have  an  interest  in  the  pleas  in  question ;  but 
as  thej  had  not  appeared  when  the  cause  was  heard,  and  as  Harold  had 
by  his  answer  stated  that  he  had  never  acted  as  a  trustee,  and  as  the  case 
was  heard  upon  a  sequestration  against  the  said  Mary  Nash,  the  peti- 
tioner did  not  conceive  it  necessary  to  make  them  parties  to  the  appeal,  or 
to  serve  them  with  notice  thereof.  That,  however,  it  had  been  since  thought 
advisable  to  serve  them  with  a  summons  to  attend  on  the  appeal,  and 
therefore  praying  that  the  hearing  might  be  adjourned  for  a  month. 

A  petition  of  the  respondent  was  also  presented,  setting  forth  that  the 
appeal  had  been  in  the  paper  for  hearing  on  the  1st,  4th,  and  6th  March ; 
and  therefore  praying  that  the  appellant  might  be  ordered  to  pay  to  the 
petitioner,  or  to  Mr.  Wood  his  solicitor,  the  expenses  incurred  by  him  in 
attending  on  these  several  days  by  his  counsel  and  solicitor,  as  a  condition 
of  adjourning  the  said  appeal.  This  petition  was  referred  to  the  Appeal 
Committee,  who  reported  that  the  appellant  might  be  at  liberty  to  amend 
his  said  appeal  upon  condition  of  paying  the  costs  incurred  by  the  respond- 
ents, in  consequence  of  the  appellant  not  having  made  the  proper  parties 
respondents  in  the  first  instance. — Ordered  accordingly. 

Where  it  appears  that  persons  having  an  interest  in 
the  subject  of  the  litigation,  and  who  were  parties  to  the 
proceedings  in  the  court  below,  refuse  to  join  as  appel- 
lants, the  House,  on  an  appeal  by  other  parties,  will  order 
the  parties  refusing  to  join  as  appellants,  to  be  made 
respondents.    Thus — ' 

Stackpoole  v.  Stackpoole,  20  March,  1815.^— Counsel  having  been  heard 
on  the  original  and  on  the  cross  appeal,  and  consideration  being  had  of 
the  cause,  it  was  ordered  that  the  said  appeals  should  stand  over,  and 
that  the  appellants  in  each  of  them  should  be  at  liberty  in  six  weeks  from 
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that  dajr,  to  amend  their  petitions  of  appeal  by  making  the  several  other 
persons  parties  to  the  proceedings  in  the  court  belovvf  parties  to  such 
appeals  respectiyely ;  and  thereupon  to  bring  the  said  appeals  to  be  heard 
again  without  delay. 

Representations  were  subsequently  made  in  course  of  the  same  session 
by  petitions  on  behalf  of  the  appellants  in  the  principal,  and  in  the  cross 
appeal,  setting  forth  that  the  several  persons  aforesaid  had  refused  to  join 
as  appellants,  and  therefore  praying  that  the  petitioners'  respective  peti- 
tions might  be  considered  and  taken  as  amendments  of  their  respective 
appeals,  and  that  their  Lordships  would  grant  orders  of  summons  to  the 
sereral  persons  aforesaid,  and  to  put  in  their  answers  to  the  said  appeals. 
—Ordered  as  prayed  upon  both  petitions. 

In  certain  cases  where  it  appears  that  a  necessary 
party  has  been  omitted,  the  House  will  not  permit  the 
hearing  to  proceed,  but  will  retain  the  appeal,  in  order 
that  such  necessary  party,  or  his  representative,  may  be 
summoned, 

Townsend  v.  Warren,  21  May,  1817. — Petition  of  the  appellant  setting 
forth  that  by  a  mistake  and  inadvertency  he  had  omitted  to  pray  for  an 
order  to  answer  against  Cornelius  Townsend,  who  at  the  time  of  present- 
ing the  appeal  was  living,  but  who  had  subsequently  departed  this  life, 
and  the  cause  having  come  on  for  hearing  on  the  opening  thereof,  the 
Hoose  observed  the  want  of  necessary  parties,  and  refused  to  proceed 
farther  therein,  and  therefore  praying  that  the  said  appeal  might  be 
retained  until  the  suit  should  be  revived  against  the  personal  representa- 
tires  of  the  said  Cornelius  Townsend* — Ordered  as  prayed. 

But  it  is  the  duty  of  the  respondent  to  take  the  objec- 
tion of  want  of  parties,  before  putting  in  his  answer ;  for 
if  he  treat  the  appeal  as  eflFective  and  regular  by  answer- 
ing it,  the  objection  of  want  of  parties  will  not,  in  general, 
induce  the  House  to  stop  the  hearing  (»). 

(')  Small  V.  Attwood,  6  CL  and  Fin.  280. 
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Koti(t  ot  t^t  ^99eal. 


Notice  of  Intention  to  Appeal^  126.— ilftw/  be  gi^en  to  all  ike  Re- 
spondentSy  127. —  Certificate  of  Notice^  ih.-^Applicatione  to  present 
without  notice^  128. — Oiight  to  he  confined  to  that  object^  129. 

The  requirement  of  the  standing  order  No.  180  ( ),  as 
to  notice,  is  as  follows ;  viz. : — 

To  prevent  delay  on  the  part  of  the  respondent,  or  [respondents,  to  any 
petition  of  appeal  presented  to  the  House  in  delivering  their  printed  cases 
pursuant  to  the  Standing  Orders,  that  previously  to  any  petition  of  appeal 
being  presented  to  the  House,  a  notice  shall  be  given  to  the  agent  or  agents 
of  the  party  or  parties  in  the  court  below,  who  shall  be  made  respondent 
or  respondents  to  the  said  appeal — of  the  time  when  such  petition  of 
appeal  is  intended  to  be  presented  to  the  House ;  and  the  day  on  which 
such  notice  was  given,  or  caused  to  be  given,  shall  be  endorsed  by  the 
agent  or  agents  for  the  petitioner  on  the  back  of  the  said  appeal. 

No  particular  form  of  notice  is  prescribed.  It  may  be 
as  follows : — 

In  the  Court  of  Chancery,  between  A.  B ,  plaintiff,  and  C.  D— r— , 

defendant. 

Take  notice,  that  on  the  day  of  ,  or  as  soon  afterwards  as 

(*)  See  Appendix,  No. 
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mftj  be,  a  petition  of  appeal  will  be  presented  to  the  House  of  Lords 
against  the  decree  (or  order)  pronounced  in  this  cause  oil  •—  day  of 

E.  R, 
Solicitor  for  the  plaintiff  or  defendant. 
To  ,  solicitor  for  the  defendant  or  plaintiff. 

The  notice  should  accurately  specify  the  several  orders 
intended  to  be  appealed  from ;  because  the  intention  of 
the  standing  order  is,  that  the  respondent  shall,  on  re- 
ceiving such  notice,  proceed  to  prepare  his  printed  case ; 
and  if  there  be  any  error  in  the  notice,  so  as  to  mislead 
him  into  extra  costs,  he  will  be  entitled  to  demand  such 
extra  costs  from  the  appellant.  But,  as  will  afterwards 
appear,  the  respondent  should  abstain  from  incurring 
any  serious  expense,  till  the  recognizance  of  the  appel- 
lant shall  have  been  perfected. 

Care  must  be  taken  that  the  notice  be  given  to  aU  par- 
ties whom  it  is  intended  to  make  respondents.  In  the 
case  of  Haig  v.  Homan,  12th  Dec.  1837,  the  appeal  was 
rejected  at  the  Parliament  Oflftce,  in  consequence  of  its 
not  appearing  by  the  certificate,  that  notice  had  been 
given  to  all  the  parties  respondent,  as  required  by  the 
standing  order. 

The  standing  order  requiring,  not  only  that  notice  shall 
be  given,  but  that  the  giving  thereof  shall  be  certified  by 
endorsement  on  the  back  of  the  appeal ;  it  behoves  the 
appellant's  solicitor  to  do  the  thing,  or  cause  the  thing  to 
be  done,  in  such  manner  as  to  admit  of  his  truly  stating, 
or  of  the  party  who  gave  the  notice  truly  stating,  as 
follows : — 

E.  F.,  of ,  solicitor,  or  G.  H.,  clerk  to  E.  F.,  of ,  solicitor 

for  the  within-named  appellant,  A.  B. ;  hereby  certifies  that  on  the  — 

daj  of  ■■    '         he  served  a  notice  on  Mr.  G ,  the  solicitor  of  the 

within-named  respondent,  D.  E.,  that,  on  the  —  day  of  ,  or  as 

won  afterwards  as  might  be,  a  petition  of  appeal  would  be  presented  to 
tlie  House  of  Lords  on  behalf  of  the  said  appellant,  against  the  decree  or 
order  within  complained  of.     Dated,  &c.  E.  F. 
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If  it  happen  from  any  cause  that  there  is  not  time  to 
give  notice  to  the  respondent,  a  petition  may  be  presented 
to  the  House  in  behalf  of  the  appellant,  signed  by  the 
appellant,  or  by  his  solicitor,  if  the  appellant  himself  be 
absent,  praying  leave  to  present  the  appeal,  and  that  the 
same  may  be  allowed  to  lie  on  the  table,  till  notice  shall 
have  been  given  to  the  respondent ;  and  until  a  certificate 
thereof  be  endorsed  on  the  back  of  the  appeal,  as  required 
by  the  standing  order.  The  House,  in  order  that  the 
party  may  not  be  excluded  from  the  benefit  of  his  appeal, 
by  the  expiration  of  the  time  limited  for  presenting  it, 
will  allow  the  appeal  to  be  presented  as  prayed ;  but  no 
order  will  be  issued  for  the  respondent  to  answer,  until 
the  necessary  certificate  of  notice  shall  have  been  en- 
dorsed on  the  back  of  the  appeal. 

This  course  was  adopted  in  the  case  of  Hay  v.  Scott, 
21st  May,  1812,  where  the  appeal  having  arrived  in 
London  in  due  time,  but  without  any  certificate  of  notice 
endorsed  thereon,  a  petition  in  the  name  and  on  the 
behalf  of  the  appellant  was  thereupon  presented  to  the 
House,  praying  that  the  appeal  might,  in  the  mean  time, 
be  allowed  to  lie  on  the  table,  until  notice  should  be 
given,  and  until  the  necessary  certificate  shoiQd  be 
procured.  This  petition  was  referred  to  the  appeal  com- 
mittee ;  but  before  any  report  made,  a  certificate  of  notice 
arrived,  and  was  endorsed  on  the  appeal  in  the  Parlia- 
ment Ofllce ;  whereupon  it  was  ordered,  that  the  appeal 
should  be  received ;  and  an  order  was  issued,  in  the  usual 
way,  requiring  the  respondent  to  put  in  his  answer. 

In  general,  it  may  be  observed,  that  incidental  peti- 
tions of  this  sort,  signed  by  solicitors  or  agents,  to  be 
presented  before  the  api)eal  has  been  actually  received 
by  the  House,  ought  to  be  confined  to  the  immediate  and 
particular  object  in  view ;  viz.,  the  mere  presentation  of 
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the  appeal ;  and  should  not  extend  to  other  matters  more 
properly  the  subject  of  an  application  emanating  directly 
from  the  parties  interested-  Thus  in  the  case  of  Ball  v. 
Beresford,  6th  February,  1821 ;  upon  the  petition  of  the 
appellants  agent,  praying  that  under  the  circumstances 
of  the  case,  further  time,  until  the  19th  of  the  then  in- 
stant February,  might  be  granted  to  the  appellants  to 
present  their  appeal,  and  to  enable  them  to  give  the 
usual  notice  to  the  respondent  in  Ireland ;  the  appeal 
committee  having  heard  the  agents  thereon,  reported 
their  opinion^  that  inasmuch  ^^  as  the  appellants  had  not 
signed  the  said  petition  in  their  own  names,  as  they  ought 
to  have  done,  by  the  rules  of  the  House,  the  same  ought 
to  stand  dismissed." 

In  such  a  case,  I  apprehend,  the  agent's  petition  ought 
sunply  to  have  prayed  that  the  appeal,  as  it  stood,  might 
be  presented  and  allowed  to  lie  on  the  table,  until  the 
necessary  notice  should  be  given,  and  the  necessary  cer- 
tificate be  procured  and  endorsed  on  the  appeal.  To  say 
that  in  all  cases  of  this  sort,  the  petition  for  leave  to  pre- 
sent the  appeal  must  be  signed  by  the  appellant  himself, 
would  be  to  lay  down  a  rule,  not  only  extremely  inconve- 
nient, but  in  opposition  to  the  estabhshed  practice  of  the 
House;  there  being  nothing  more  conmaon  (when  the 
time  limited  for  presenting  an  appeal  is  nearly  expired), 
than  for  agents,  in  the  appellant's  absence,  to  present  a 
petition  on  his  behalf,  in  their  own  names,  praying  leave 
to  present  the  appeal. 
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The  petition  of  appeal,  which  must  be  prepared  by 
Counsel,  consists  generally  of  six  parts.    The  first  part  is 
the  address  to  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment assembled.    The  second  part  states  the  names  of 
the  complainants^  their  descriptions,  and  their  abodes; 
so  that    the   House   and  the  respondents  may  know 
whither  to  resort  to  compel  obedience  to  any  orders 
which  may  be  netted  fiPCManrtime  to  time  in  ^uwrse  4of 
the  litigation.     Tte  third  part  states  the  proceedmgs 
in  the  Court  below;  reciting  specially  the  decrees  or 
orders  complained  of,  and  stating  that  they  hare  been 
duly  signed  and  enrolled.    The  fourth  part  states  that 
the-petitioner  is  advised  that  the  said  decrees  or  orders 
are  erroneous,  and  that  being  aggrieved  thereby,  he 
appeals  from  the  same  to  the  House.    The  next  and 
fifth  part  is  the  prayer  of  relief,  which  prays  a  reversal  or 
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variance  of  the  decrees  or  orders  complained  of,  and 
concludes  with  a  prsjer  of  general  relief  at  the  discre* 
tion  of  the  House.  The  appeal,  sixthly  and  lastly,  prays 
an  order  for  the  respondent  to  answer.  I  have  not 
observed  that  the  rank,  or  official  position,  of  the  party 
respondent  occasions  any  difference  or  addition  in  this 
part  of  the  appeal. 

The  form  of  the  appeal,  subject  of  course  to  variation 
according  to  circumstances,  may  be  as  follows : — 

To  the  Right  Hononrable  the  Lords  Spiritual  and  Temporal,  in 
Parliament  assembled. 

The  humble  Petition  and  Appeal  of  A.  B.,  of ,  in  the 

County  of ,  Esquire ; 

Sheweth, — ^That  your  Petitioner,  some  time  on  or  about  the  —  day  of 
— ,  exhibited  his  bill  of  complaint  in  Her  Majesty's  High  Court  of 

Chanceiy,  against  C.  D.,  of ,  Esq.,  stating  that  (here  s&te  the 

sabstance  of  the  bill)  ;  and  therefore  praying  that  (here  state  the  prayer 
of  the  bin).  To  which  bill  the  said  defendant,  being  duly  served  with 
process,  appeared  and  put  in  his  answer,  insisting  that  (here  state  the 
sabstance  of  the  Answer).  That  your  petitioner  having  filed  his  replica- 
tion, and  served  subpoena  to  rejoin,  the  cause  was  at  issue,  and  divers  wit- 
nesses having  been  examined  on  both  sides,  the  same  came  on  to  be  heard 
before  the  Right  Honourable  Charles  Christopher  Baron  Cottenham,  of 
Cottenham,  in  the  county  of  Cambridge,  Lord  High  Chancellor  of  Qresit 
Britain,  as  well  on  the  —  as  on  the  —  and  days ,  1840  Where- 
upon, and  upon  debate  of  the  matter,  his  Lordship  did,  on  the  -»  day  of 

,  think  fit,  and  so  ordered  and  decreed,  that  (here  set  forth  the 

decree  at  length)  ;  which  decree  was  signed  and  enrolled  in  the  High 
Court  of  Chancery,  on  the --  day  of ,  1840. 


n^o jr^  j?e JitioMB^^  s^idiy^y 

decraQ^iaK^erToneoulT/^im^Cpntn^l^  equi^  ana  JpsiNce;  imd  being  ag- 


grieved thereby,  your  petitioner  appeals  from  the  same  to  your  Lordships, 
biimbly  praying— 

That  your  Lordships  will  be  pleased  to  reverse,  vary,  or  alter  the  said 
decieaS  And  that  your  petitioner  may  have  such  further  and  other  relief 
in  the  premises,  as  to  the  House,  in  your  Lordships'  great  wisdom,  may 
nem  me^.  And  that  an  order  may  be  issued,  requiring  the  said  G:  D.  , 
to  pat  in  fiSSItnswer  to  this  your  petitio&»%  appeal,  and  that  service  of 
neb  order  on  the  said  0>  D/^i  solicitor  f\r?iprlr  in  ^rnxH  in  the  said  cause  C 
may  be  deemed  good  service. 

And  your  petitionei^(will  ever  pray,  ftc. 


^L 
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Where  the  litigation  has  been  protracted,  and  where  the 
orders  are  numerous,  the  appeal  must  of  course  extend  to 
greater  length.  All  the  orders  complained  of  should  be 
set  out  in  full — ^and  it  should  be  stated  that  they  have 
been  duly  signed  and  enrolled ;  especially  if  they  are  by 
the  Master  of  the  Bolls,  or  by  any  of  the  Vice-Chan- 
cellors.  The  prayer  of  relief,  also,  will  of  course  be 
framed  according  to  circumstances.    Thus : 

In  Colvin  v.  Champion,  7  February,  1833,  the  prayer  was  that  the 
decree  and  orders  of  the  court  of  Chancery  might  be  revised  and  varied, 
as  the  House  in  its  wisdom  might  think  fit. 

In  BouYerie  v.  the  Earl  of  Norbury,  1 1  February,  1834,  the  appeal 
prayed  that  an  order  of  the  court  of  Chancery  in  Ireland,  of  the  12th  No- 
vember 1831,  might  be  reversed,  and  that  their  Lordships  would  declare 
that  the  sum,  by  the  report  of  the  Master,  of  the  27  th  June  1831,  found 
due  to  Lord  Robert  Spencer  and  to  the  petitioners,  in  respect  of  the  legacy 
or  charge  of  20,000/.,  and  the  interest  thereof,  was  as  against  all  persons 
parties  to,  or  who  had  come  in  under  and  taken  the  benefit  of,  the  several 
decrees  and  proceedings  in  the  causes  in  the  said  petition  and  appeal  men- 
tioned, or  any  of  them,  a  charge  upon  the  Bishop's  Court  Elstate  and  the 
other  lands  devised  by  the  will  of  the  testator,  William,  Baron  Ponsonby, 
deceased,  prior  to  the  several  and  respective  judgment  debts  and  debts  upon 
bond,  or  other  specialty,  which  had  been  proved  in  the  said  pauses,  or 
either  of  them,  and  which  remained  unpaid  at  the  date  of  the  same  report ; 
or  that  it  might  be  sent  back  to  the  said  Master,  to  review  his  said  report 
of  the  27th  June,  1831,  so  far  as  the  same  related  to  the  priority  thereby 
assigned  to  the  said  legacy  or  charge  and  the  interest  thereof. 

In  Plowden  v,  Thorpe,  23  November,  1837,  the  appeal  complained 
of  two  orders  of  the  court  of  Exchequer  of  the  26th  June  and  20th 
November  1835,  and  also  of  a  decree  of  the  said  court  of  the  15th  Februaiy 
1837 ;  and  prayed  that  their  Lordships  would  be  pleased  to  revise  the 
said  orders  and  decree,  and  to  dismiss  the  respondent's  bill  therein  men- 
tioned, with  costs ;  or  otherwise  to  alter  or  vary  the  said  orders  and  decree 
as  to  their  Lordships  should  seem  just,  and  in  particular  by  inserting 
proper  directions  therein  for  the  restitution  to  the  appellant,  Edmund 
Plowden,  of  the  lands  acquired  and  held  by  the  respondent  and  his 
predecessors,  rectors  of  the  said  parish ;  the  appellant,  Edmund  Plowden, 
being  willing  to  make  restitution  of  the  lands  he  acquired  thereby ;  or  to 
grant  to  the  appellants  such  other  relief  in  the  premises  as  to  the  House,  in 
their  Lordships'  great  wisdom  and  justice,  should  seem  meet ;  and  that  the 
Rev.  Henry  Thorpe,  clerk,  might  be  required  to  answer  the  said  appeal. 


THE  PETITION  OF  APPEAL.  133 

It  frequently  happens  that  the  appellant  is  dissatisfied 
with  only  certain  parts  of  a  decree.    Thus  in 

The  East  India  Company  v.  Campion,  2  February,  1837.— The 
prayer  for  relief  was  that  so  much  and  such  part  of  the  said  decree  or 
decretal  order  might  be  reversed,  whereby  it  was  declared  in  case  any 
balance  should  be  found  due  to  the  said  defendant  John  Campion  on  the 
account  thereby  directed,  that  the  said  defendant  John  Campion  had  a 
lien  for  the  amount  thereof  on  the  sum  of  2,000/.  in  the  pleadings  men- 
tioned ;  and  whereby  it  was  ordered  that  the  petitioners  should  pay  into 
the  bank,  with  the  privity  of  the  Accountant-general  of  the  said  court  of 
Chancery,  to  be  there  placed  to  the  credit  of  the  said  cause,  subject  to  the 
farther  order  of  the  said  court,  the  sum  of  2,000/. ;  and  whereby  it  was 
provided  that  the  same  was  to  be  without  prejudice  to  any  question  of 
interest,  or  lien  on  the  interest  of  the  said  sum  of  2,000/. ;  and  whereby 
it  was  provided  that  the  defendant  John  Campion  was  to  be  at  liberty  to 
apply  to  the  court  respecting  the  interest  of  the  said  sum  of  2,000/.,  as  he 
might  be  advised ;  and  that  their  Lordships  would  be  pleased  to  order 
that  the  said  defendant  John  Campion  should  pay  to  the  petitioners  the 
cost  of  their  appearance  at  the  said  hearing  on  further  directions,  and  that 
their  Lordships  would  be  pleased  to  vary  the  same  decree  in  the  respects 
aforesaid ;  or  that  their  Lordships  would  be  pleased  to  make  such  other 
order  in  the  premises  as  to  the  House,  in  their  great  wisdom,  should  seem 
meet;  and  that  the  said  John  Campion  and  the  others  (mentioning  their 
names)  might  be  required  to  answer  the  said  appeal. 

Appeals  from  Courts  of  Equity  to  the  House  of  Lords 
originally  were  signed  hy  the  parties  complainant;  but 
in  process  of  time  sundry  irregularities  occurred,  from 
which  *•  the  House  resolved,  for  the  future,"  to  protect 
itself  by  the  interposition  of  professional  responsibility. 
Accordingly,  in  order  to  prevent  frivolous  appeals  the 
Standing  Order  No.  58  (')  was  passed,  requiring 

That  all  appeals  presented  to  the  House  be  signed  by  two  counsel ; 
&nd  that  no  person  whatsoever  do  presume,  as  counsel,  to  sign  any  appeal  to 
be  brought  to  the  House,  unless  he  hath  been  of  counsel  in  the  same  cause 
in  the  courts  below,  or  shall  attend  as  counsel  at  the  bar  of  the  House 
when  the  appeal  shaU  come  in  to  be  heard,  and  unless  he  shall  certify 
that,  in  his  judgment,  there  is  reasonable  cause  to  appeal. 

(*)  See  Appendix,  No.  J . 
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This  last  claiise,  requiring  a  certificate  of  reasonable 
cause,  was  added  by  way  of  amendmenti  at  the  sugges- 
tion of  the  late  Lord  Eldon  (*"). 

The  order  in  other  respects  was  probably  devised  by 
Lord  Somers,  who  was  Chancellor  at  the  time  (*)  when 
it  passed ;  and  when  in  fact  it  appears  that  there  was 
greater  necessity  than  at  present  to  enforce,  with  vigi- 
lance, the  rules  which  it  lays  down. 

Whether  Counsel  who  have  acted  for  the  parties  in  the 
Court  below,  are  always  likely  to  be  the  most  dispas- 
sionate advisers  as  to  the  expediency  of  an  appeal^  may 
perhaps  be  doubted;  but  if  we  could  suppose  such  a 
caution  necessary  to  any  member  of  the  Bar  in  the  pre- 
sent day,  the  clause  requiring  him  to  appear  and  support 
his  opinion  before  the  highest  tribunal  in  the  countiyy 
seems  well  calculated  to  beget  circumspection. 

This  Standing  Order,  at  an  early  period,  was  very 
rigidly  maintained;  as  appears  by  the  following  prece- 
dents, which  though  not  likely  to  be  acted  upon  to 
their  full  extent  in  modem  times,  are  nevertheless  de- 
serving of  attention,  and  cannot  indeed,  very  prudently, 
be  overlooked. 

Turner  9,  Smith,  21  March,  1715.~After  judgment  of  affirmanoe^ 
notice  being  taken  that  the  appeal  was  signed  by  William  Hancock  and 
Nathaniel  Haggat,  as  counsellors,  who  did  not  attend  at  the  bar  to  plead 
for  the  appellant,  nor  were  they  concerned  in  the  cause  in  the  court  of 


(^)  Per  Lord  Eldon,  in  Way  v,  Foy, 
13  February,  1812  ;  18  Yes.  453  :  <"  It  is 
true  there  is  not  the  formal  certificate 
of  counsel  upon  an  appeal  to  the  House 
of  Lords.  But  the  signature  of  counsel 
to  the  appeal  is  always  understood  to 
import  that ;  and  it  is  sufficient  to  ob- 
serye,  that  probably  in  future  there 
will  be  no  misunderstanding  on  this 
head ;  as  I  know  it  is  intended  to  pro- 
pose a  regulation  that  the  engagement 


shall  be  in  expression  what  it  is  under- 
stood to  be  in  effect."  The  standing 
order  No.  58  was  soon  afterwards  (on 
the  9th  April  1812)  amended  by  the 
introduction  of  a  clause  requiring  that 
no  counsel  should  sign  the  appeal  un- 
less he  should  also  certify  that  in  his 
judgment  there  was  reasonable  canse 
of  appeaL 
(«)  3  March,  1607. 
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Exchequer,  and  the  standing  order  being  read,  it  was  ordered  that  the 
Gentleman-nsher  of  the  black  rod  do  forthwith  attach  the  bodies  of  the 
fltid  William  Hancock  and  Nathaniel  Haggatt,  and  bring  them  in  safe 
eiiftody  to  the  bar  of  this  House  to  answer  for  their  ojQfence. 

23  March. — ^The  House  being  informed  that  William  Hancock  had 
rendered  himself  to  the  custody  of  the  Gentleman -usher,  the  House  gave 
direction  that  he  should  be  brought  to  the  bar,  in  order  to  his  discharge ; 
and  bebg  accordingly  brought  to  the  bar,  and  there,  on  bis  knees, 
reeeiring  a  reprimand  from  the  Lord  Chancellor  (Cowper)  for  his  offence, 
he  was  discharged  out  of  custody  (paying  his  fees).  An  affidavit  was 
put  in  by  the  other  counsel  denying  that  he  had  ever  signed  the  appeal ; 
snd  a  medical  certificate  stating  that,  from  the  state  of  his  health,  he  could 
not  personally  attend,  the  appellant  himself  was  then  ordered  to  attend ; 
bat  no  further  proceeding  appears. 

Thunton  o.  Essington,  February  27,  1727. — Notice  being  taken  that 
the  appeal  was  signed  by  R.  Atcherley  and  Roger  Fane  as  counsel,  and 
thai  neither  of  them  appeared  at  the  bar,  the  appellant's  solicitor  was 
cdled  in  and  examined  upon  oath  whether  they  were  of  counsel  for  the 
appellaut  in  the  court  below;  also  Mr.  Atcherley,  being  without,  was 
called  in  and  examined  upon  oath  as  to  the  counsel  who  were  in  the  cause 
in  the  court  below ;  and  the  standing  order  of  the  House  being  read,  it 
was  ordered  that  Roger  Fane  do  attend  this  House  on  Thursday. 

4  March. — Mr.  Fane  was  called  in,  and  acquainted  the  House  that  he 
did  sign  the  appeal  as  counsel,  and  fully  intended  to  have  appeared  at  the 
bar  to  plead  the  case,  but  his  wife  falling  extremely  ill  in  the  country,  he 
WIS  obliged  to  go  to  her  in  regard  her  life  was  despaired  of,  and  submitted 
it  to  their  Lordships'  consideration.  The  order  for  his  attendance  was 
discharged. 

Parker  e.  Lord  Stawell,  13  March,  1726.-«After  judgment,  notice  being 
taken  that  the  appeal  was  signed  by  T.  Chauncey  and  F.  Owen,  Esqrs., 
as  counsel,  and  that  neither  of  them  appeared  at  the  bar,  the  solicitors  on 
both  sides  were  examined  on  oath  as  to  who  the  counsel  were  in  the  said 
case  in  the  court  below ;  and  it  being  moved  that  Mr.  Chauncey  (who 
nsnaUy  went  the  Midland  circuit)  be  ordered  to  attend  this  House  so 
soon  as  the  circuit  is  over,  which  being  objected  to,  after  debate,  the 
question  was  put,  and  it  was  resolved  in  the  negative.  It  was  then 
ordered  that  the  Deputy-register  of  the  court  of  Chancery  do  attend  to- 
morrow, with  the  lOnute-book  of  the  court  in  which  was  mentioned  the 
minutes  taken  at  the  hearing  of  the  case  on  the  29th  April  1726. 

14  March. — The  Deputy -register  was  called  In,  and  read  out  of  the 
Minute-book  the  names  of  the  several  counsel  who  had  pleaded  at  the 
heaiiag,  and  acquainted  the  House  that  he  constantly  took  down  the 
namiB  of  all  the  counsel  who  spoke  in  the  court,  and  unless  they  spoke 
he  did  not  know  whether  they  were  concerned  in  the  case  or  not ;  and 
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amongst  the  names  of  which  counsel  the  name  of  T.  Chauncej,  who  signed 
the  appeal,  was  not  mentioned. 

15  March. — A  petition  was  presented  on  behalf  of  Mr.  Channcey, 
expressing  his  concern  for  having  acted  contrary  to  their  Lordships'  roles 
and  orders,  in  signing  the  appeal  and  not  attending  to  argue  the  same, 
which  from  his  indisposition  he  was  unable  to  do ;  and  praying  the  con- 
sideration of  his  case,  hoping  he  should  not  incur  the  displeasure  of  the 
House.    The  petition  was  ordered  to  lie  on  the  table. 

17  March. — Mr.  Ohauncey  attended,  and  the  House  informed  him  by 
the  Speaker  (Sir  John  Trevor),  that^  in  consideration  of  his  illness,  he  was 
excused  on  this  occasion. 

Delane  v.  Delane,  23  and  24  March,  1736. — Judgment  of  affirmance 
having  been  pronounced  with  costs,  Mr.  Dean  (one  of  the  counsel  who  had 
signed  the  appeal)  attending,  but  who  had  not  appeared  at  the  bar  to 
plead  for  the  appellant,  nor  was  it  supposed  that  he  was  of  counsel  in  the 
cause  in  Ireland ;  (Mr.  French,  the  other  counsel,  who  had  also  signed  the 
appeal,  being  gone  to  Ireland)  Mr.  Dean  was  called  in,  and  acknowledged 
that  he  had  signed  the  appeal  after  perusing  the  papers  and  proceedings 
in  the  cause  (which  were  sent  to  him  by  Mr.  French),  but  that  no  appli- 
cation had  been  since  made  to  him ;  nor  did  he  know  till  that  moining 
that  the  cause  had  been  brought  to  a  hearing.  He  was  directed  to 
withdraw ;  and  it  was  agreed  by  the  House,  that  the  Lord  Chancellor 
(Hardwicke)  should  notify  to  him  the  standing  order,  and  exhort  him  to 
observe  the  same  better;  and  he  being  called  in  accordingly,  the  Lord 
Chancellor  acquainted  him  with  the  purport  of  the  said  standing  order, 
and  enjoined  him  to  take  care  effectually  to  observe  the  same  for  the 
future. 

The  same  degree  of  strictness  does  not  now  prevail ; 
or  rather,  the  same  degree  of  vigilance  is  not  exhibited 
by  the  House  in  detecting  violations  of  the  Standing 
Order.  Where  the  order  admits  of  compliance,  it  should 
be  followed  to  the  letter;  but  where  a  deviation  is 
unavoidable  (as  must  occasionally  happen),  application 
should  be  made  to  the  House,  stating  the  circumstances, 
and  praying  its  direction.  Thus  if  it  be  impossible  to 
secure  the  attendance  of  the  Counsel  by  whom,  accord- 
ing to  the  exigency  of  the  Standing  Order,  the  cause 
ought  to  be  argued  at  the  Bar  of  the  House,  a  petition 
should  be  presented  for  permission  to  have  it  argued  by 
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such  other  Counsel  as  the  party  may  be  advised  to 
retain. 

In  one  case,  that  of  Rutter  v.  Tyson,  2d  May,  1716,  it 
appeared  that  the  names  of  two  Counsel  had  been  forged 
to  the  appeal;  the  respondent,  therefore,  presented  a  peti- 
tion to  the  House,  setting,  forth 

That  the  counsel  who,  it  was  pretended,  had  signed  the  appeal  (John 
Nicoll  and  E.  Copley,  Esqrs.,)  were  neither  of  them  counsel  for  the  appel- 
laot  in  the  court  below  ;  and  the  petitioner,  suspecting  some  ill  practice, 
had  been  at  great  charge  in  finding  out  the  said  counsel,  and  had  obtained 
from  them  certificates  that  neither  they  nor  either  of  them  bad  signed  the 
said  appeal ;  and  therefore  praying  that  Mr.  James  Mynde,  the  appellant's 
solicitor,  might  attend  by  a  short  day  to  answer  the  premises,  and  show 
cause  wherefore  the  said  appeal  should  not  stand  dismissed  with  costs. 
This  petition  was  referred  to  the  Committee  for  Priyileges,  who  on  the 
7th  May  reported  that  "  There  was  produced  before  them  a  letter  by  E. 
Copley  to  the  respondent,  in  answer  to  his  inquiry,  whether  he  had  signed 
the  said  appeal,  and  stating  that  ^he  knew  nothing  of  the  matter/ 
Then  a  certificate,  duly  proved,  of  John  Nicoll,  Esq.,  of  the  Inner  Temple, 
bairister-at-law  (the  other  counsel  whose  name  was  to  the  said  appeal), 
was  read,  declaring  that  he  had  never  signed  the  said  appeal,  nor  did  he 
know  of  any  other  counsel  of  his  name."  Upon  this  report  it  was  ordered, 
that  the  Gentleman-usher  of  the  black  rod,  or  his  deputy  or  deputies,  do 
attach  the  body  of  the  said  Mynde,  and  bring  him  in  safe  custody  to  the 
bar  of  the  House,  to  answer  the  complaint  against  him. 

12  May. — Mr.  Mynde  was  brought  to  the  bar  in  custody,  and  a  petition 
for  him  was  read  confessing  himself  guilty,  and  submitting  to  the  House. 
A  committee  was  appointed  to  inspect  precedents,  and,  in  the  mean  time, 
the  appeal  was  ordered  to  be  dismissed  with  20/.  costs. 

18  May. — ^Report  of  the  committee,  which,  after  setting  forth  some 
seyere  instances  of  punishment  for  similar  offences,  concluded  by  stating 
that,  upon  the  whole,  "  they  were  of  opinion  judgment  should  be  given 
by  the  House  in  such  manner,  and  for  such  punishment,  as  their  Lord- 
ships should  think  proper."  Which  report  being  read  by  the  clerk,  it  was 
moTed  that  the  said  James  Mynde  be  fined,  and  also  set  in  the  pillory ; 
and  the  sum  of  100/.  being  proposed  for  the  said  fine,  it  was  ordered, 
that  the  said  James  Mynde,  for  setting  the  names  of  the  said  two  counsel 
to  the  said  appeal  without  their  privity,  be  fined  to  the  King's  Majesty  in 
the  smn  of  100/.  Then  it  was  proposed  that  the  said  James  Mynde, 
instead  of  being  set  in  the  pillory,  as  before  moved,  do  go  to  every  court 
in  Westminster  Hall,  one  day  next  term,  with  a  paper  on  his  breast  signi- 
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fying  hifl  crime ;  and  thereupon,  the  former  motion  being  not  insisted  on, 
a  debate  arose  touching  the  last  proposition.  This  question  was  put : 
''  That  the  said  James  Mynde  do,  on  the  second  day  of  the  next  term,  go 
with  a  paper  on  his  breast  to  all  the  courts  in  Westminster  Hall,  sitting 
the  said  courts,  with  his  said  crime  written  on  such  paper  in  large  and 
legible  characters."    It  was  resolved  in  the  negative. 

4  June. — Mynde  presented  a  petition  setting  forth  that,  for  his  offence, 
he  had  been  in  custody  of  the  black  rod  ever  since  the  2nd  May,  to  his 
extreme  charge,  and  to  the  great  prejudice  of  his  business;  expressing 
hearty  sorrow  for  his  crime,  and  praying  forgiveness,  and  to  be  discharged 
out  of  custody.     It  was  ordered  that  the  said  petition  be  rejected. 

1 1  Jane.— Mynde  again  applied  to  be  discharged ;  but  an  objection  was 
taken  to  his  petition,  that  it  did  not  sufficiently  ^*  expre9i  the  fact ;  '* 
and  he  had  leave  to  withdraw  it,  in  order  to  be  amended  in  that  respect. 

12  June. — Mynde's  petition  as  amended  being  presented,  setting  forth 
that  he  was  ready  to  pay  the  fine  of  100/.  as  their  Lordships  should 
direct ;  and  praying  that — ^in  regard  of  the  said  fine,  the  great  expense  he 
had  incurred,  and  his  long  custody,  with  the  loss  of  his  business,  which 
was  his  sole  support — he  might  be  discharged  out  of  custody  in  order  to 
prevent  his  utter  ruin ;  it  was  ordered,  that  the  petitioner  do  cause  the 
said  fine  of  100/.  to  be  paid  into  the  hands  of  the  clerk  of  the  Parliaments, 
in  order  to  be  estreated  into  the  Exchequer,  for  the  regular  payment  of 
the  same. 

15  June. — Mynde,  in  custody  of  the  Gentleman-usher  of  the  black  rod, 
was,  according  to  order,  brought  to  the  bar ;  where  on  his  knees  receiving 
a  reprimand  from  the  Lord  Chancellor  (Cowper)  for  his  ofience,  he  was 
discharged  out  of  custody,  paying  his  fees. 

The  signature  of  the  two  Coimsel  must  be  at  the  bottom 
of  the  prayer  of  the  appeal ;  to  which  will  be  annexed  the 
certificate  of  reasonable  cause,  which  must  also  be  signed 
by  them.  And  on  the  back  of  the  appeal  will  be  indorsed 
the  certificate  of  the  notice  given  to  the  respondent,  as 
before  required. 
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Appeal  must  he  engroued  on  Parchment^  189. — Prumtmg  the  Appeal, 
140^ — Order  to  anstcer^  ib. — Service^  141,— ^n<?  Affidavit  thereof, 
142. 

Pkeviously  to  presentation,  the  appeal,  being  prepared, 
as  required  in  the  preceding  chapter,  must  next  be  en- 
grossed on  parchment,  and  then  deUvered  in  at  the  Par- 
liament-ofl&ce,  on  any  lawful  day,  during  the  sittings  of  the 
House,  within  the  time  limited  by  the  standing  orders  (*). 

If,  however,  there  be  not  suflftcient  time  to  have  it 
engrossed  on  parchment,  the  House,  on  petition,  will 
allow  the  appeal  on  paper  to  be  presented,  and  it  will  be 
ordered  to  lie  on  the  table ;  but,  properly  speaking,  it 
will  not  be  considered  as  received  by  the  House,  nor 
will  any  order  to  answer  issue  upon  it,  until  the  tran- 
Bcript  on  parchment  shall  have  been  substituted  in  its 
place.    Thus 

Heriot  9.  Macgill,  15  June,  1793. — Upon  reading  the  petition  of  the 
appellant  setting  forth  that  he  meant  to  appeal  to  the  House  against 
certain  interlocutors  of  the  court  of  Session,  hut  that  the  appeal,  which 
was  yery  long,  was  not  received  by  the  petitioner's  agent  till  that  forenoon, 

(•)  See  ante,  chapter  2. 
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too  late  to  enable  him  to  have  it  engrossed  on  parchment  before  the  sitting 
of  the  House ;  and  that  being  the  latest  day  on  which,  agreeably  to  the 
standing  order,  the  appeal  could  be  received ;  he  prayed  their  Lordships 
that  the  appeal  might  be  presented  in  its  present  form,  and  that  the 
petitioner  s  agent  might  have  leave  afterwards  to  engross  the  same  on 
parchment,  agreeably  to  the  forms  of  the  House.  Ordered,  that  the 
petitioner  be  at  liberty  to  present  the  said  appeal  as  desured,  and  that  he 
do  substitute  another  instead  thereof  upon  parchment  to-morrow. 

Merckle  9.  Dick,  12  November,  1812. — The  appellant's  petition  setting 
forth  that  an  appeal  against  certain  decretal  orders  of  the  court  of  Chancery 
in  Ireland*  had  been  that  day  received  by  his  agent,  but  too  late  to  have 
it  engrossed  in  time  to  present  it,  and  that  being  the  last  day  on  which 
the  appeal  would  be  received  this  session,  the  petitioner  therefore  prayed 
their  Lordships  to  order  that  the  appeal  might  be  presented  in  the  mean 
time  written  on  paper  as  it  was  transmitted  from  Ireland,  with  leave  to 
the  petitioner's  agent  to  have  it  afterwards  engrossed  in  the  usual  manner. 
Ordered,  that  the  said  appeal  be  presented  on  paper  as  desired,  and  that 
the  petitioner  be  at  liberty  to  have  it  engrossed  on  parchment  in  the  usual 
manner.  The  appeal  was  accordingly  presented  and  ordered  to  lie  on  the 
table.  On  the  16th  November,  the  appellant  presented  another  petition, 
praying  that  their  Lordships  would  allow  him  to  withdraw  his  paper 
appeal,  and  to  submit  in  its  place  his  appeal  engrossed  on  parchment : 
ordered  accordingly.  The  parchment  appeal  was  then  received,  and  the 
usual  order  to  answer  was  made  thereon. 

In  one  case,  the  appeal  arrived  at  a  late  hour  on  the 
last  day  allowed  for  presentation ;  the  agent  delivered  it 
after  the  adjournment  of  the  House  to  the  Clerks  in  the 
ParUament-office,  and  thus  saved  the  appeal.  This  was 
in  the  case  of 

Scott  V.  Stewart,  8  March,  1781,  where  the  petition  of  the  appellant's 
agent,  setting  forth  that  he  had  received  the  appeal  from  Edinburgh  the 
preceding  day,  at  the  close  of  which  day  the  time  limited  for  presenting 
it  had  expired ;  that  the  letter  inclosing  the  said  appeal  had  come  to 
hand  immediately  after  the  House  had  adjourned;  and  that  he  had 
forthwith  lodged  the  same  with  the  Clerk  in  the  Parliament-office,  and 
under  these  circumstances  praying  that  the  appeal  might  be  received  ; 
it  was  ordered  as  prayed :  but  in  this  case,  as  in  the  others,  the  order  to 
answer  was  not  granted  till  the  appeal  on  parchment  was  duly  lodged. 

The  appeal  being  lodged  in  the  Parliament-oflace,  will 
in  due.  time  be  presented.     To    effect  this,  it  is  not 
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necessary  (as  stated  in  some  books  of  Practice)  to  bespeak 
the  good  offices  of  a  Peer.  The  thing  may  be  left  to  the 
management  of  the  officers  of  the  House ;  who  will  take 
proper  steps  to  present  the  appeal,  and  to  obtain  an  order 
of  service  requiring  the  respondent  to  answer.  That  order 
is  usually  as  follows : — 

Die — Febmarii,  1S42. — Upon  reading  the  petition  and  appeal  of  A.  B. 

complaining  of  a  decree  (or  order,  as  the  case  may  be)  of  the &c. 

it  is  ordered  by  the  Lords,  &c.  that  the  said  C.  D.  (the  respondent)  may 
have  a  copy  of  the  said  appeal,  and  do  pnt  in  his  answer  thereto  in 
writing  on  or  before  the         day  of  next,  and  service  of  this 

order  npon  his  clerk  in  court,  solicitor,  or  known  agent  in  the  Court  below 
shall  he  deemed  good  service. — T.  W.  Birch,  Dep.  Cler.  Parliamentorum. 

The  order  may  be  served  either  on  the  respondent 
himself,  or  on  any  of  the  substitutional  parties  therein 
mentioned.  The  necessity  of  establishing  substitutional 
service  became  apparent  in  the  Irish  case  of 

Foster  v.  Sir  John  Blake,  9  July,  1817. — ^The  appellant  presented 
a  petition  to  the  House,  setting  forth  that  the  order  to  answer  the  appeal 
bad  been  transmitted  to  the  petitioner  s  solicitor  in  Dublin,  with  instruc- 
tions to  get  the  same  served .  on  the  respondent ;  but  that  the  person 
employed  for  that  purpose  had  not  been  able  to  effect  the  same ;  for 
that  the  respondent's  residence  in  Ireland  was  admirably  calculated  to 
enable  him  to  avoid  such  service,  a  deep  and  rapid  river  passing  by  or 
round  it,  close  to  the  house,  which  could  not  be  approached  but  by  a  boat. 
That  the  process-server  was  for  three  days  endeavouring  to  get  across, 
bat  to  no  purpose ;  the  boat  being  always  kept  on  the  other  side,  and 
the  people  there  refusing  to  permit  him  to  cross,  although  he  saw  Sir 
John  himself  across  the  water,  and  explained  the  nature  of  his  business 
with  him.  That  inasmuch  as  the  period  limited  for  putting  in  the 
answer  was  just  expiring,  the  petitioner  prayed  that  the  time  for  doing 
so  might  be  extended,  and  that  service  of  their  Lordships'  order  on  the 
nspondent's  solicitor,  or  clerk  in  court  in  the  cause,  might  be  deemed 
good  service,  in  case  the  petitioner  might  be  unable  to  serve  it  on  the 
respondent  himself.  This  petition  was  referred  to  the  Appeal  Committee, 
but  no  report  appears. 

In  the  following  case,  an  express  order  for  substitu- 
tional service  was  made  on  a  report  from  the  Appeal 
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Committee,  where,  in  consequence  of  the  respondent's 
residing  abroad,  the  appellant  had  found  it  impossible 
to  serve  him  personally  with  the  order  of  the  House. 
Thus 

Simmons  v.  Walker,  25  Nov.,  1819. — Petition  of  the  appelknt's 
agent  setting  forth  that  the  respondent  had  been  residing  in  foreign  parts, 
whereby  the  petitioner  had  been  preyented  from  giving  him  personal 
notice  of  the  order  to  answer^  in  consequence  whereof  the  petitioner 
caused  the  said  order  to  be  served  on  the  solicitors  of  the  respondent,  and 
therefore  praying  that  the  said  service  might  be  deemed  good  service : 

16  December. — The  Appeal  Committee  reported  that  they  had  heard 
the  agents,  and  that  they  were  of  opinion  that  the  respondent  should  he 
ordered  to  put  in  his  answer  to  the  said  appeal  in  a  fortnight,  and  that 
service  of  the  order  on  the  clerk  in  court  in  the  court  of  Chancery  should 
be  deemed  good  likewise. 

This  precedent  has  been  followed  in  all  subsequent 
cases  of  appeal  from  the  English  and  Irish  C!ourts. 

The  method  of  service  is  by  delivering  to  the  party 
mentioned  in  the  order  a  true  copy  thereof,  showing  him 
at  the  same  time  the  original. 

When  service  is  effected,  there  should  be  an  affidavit 
endorsed  thereon  as  follows : 

E.  F.  of maketh  oath  and  saith,  that  he  did  on  the  —  day  of  — - 

serve  the  within  order  upon  O.  H.  (or  upon  J.  K.  solicitor  op  derk,  or 
known  agent,  as  the  case  may  be,  for  C.  D.)  the  respondent  within  named, 
by  delivering  to  the  said  C.  D.  or  G.  H.  a  true  copy  of  the  said  oider, 
and  at  the  same  time  showing  him  the  original  order. 

Sworn,  &c.  £.  F. 

The  afiftdavit  will  be  sworn  in  the  usual  way  before 
the  Master,  or  other  competent  authority. 

The  original  order,  with  this  affidavit  endorsed  thereon, 
will  be  retained  by  the  appellants  agent  till  an  after 
stage  of  the  proceedings,  when  it  may  become  necessary 
to  use  it  for  the  purpose  of  obtaining  a  peremptory  order 
with  a  view  to  the  cause  being  set  down  for  hearing 
exparte. 
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WUkm  eiffAt  days  in  English^  a/fid  fourteen  days  in  Irish  Causes^  143. — 
If  not  duly  perfected^  Appeal  dismissed,  ib. —  77ie  Appellants  ovm 
Recognisance  cannot  be  objected  to,  145. — True  object  of  the  Eeeognis' 
anesy  ik — No  Specicd  Order  necessary  for  the  Appellants  own  Be- 
cognisance^  148. — For  thai  of  a  Suhstiiute^  Special  Order  necessary y 
ib. — Substitute  may  be  objected  to  for  insufficiency,  ib. — Notice  of 
Motion  for  Substitute,  149. — Motion  and  Order  thereon,  ib. — Crown 
gises  no  Recognisance,  150. — Required  from  Relators,  ib. — But  not  from 
Parties  suing  in  forma  pauperia,  ib. —  Where  several  Appellants,  the 
Recognisance  of  one  stfficient,  unless  Cause  shown  for  others  to  join,  ib. 
— On  Cause  shown,  the  penal  sum  will  be  enlarged,  ib. — Appellant  in 
prison,  151. — Or  otherwise  disabled  from  attending,  ib. — Substitute's 
riffht  to  demand  indemnity,  152. — And,  in  defaeuLt  thereof,  to  withdraw 
the  Appeal,  \\>.i'Sut  subject  to  payment  of  Costs  actually  incurred,  153. 

The  Standing  Order  No.  61  (*)  requires 

That,  witbin  eigbt  days  in  English  canses,  and  within  fourteen  days  in 
Irish  causes,  after  the  appeal  has  been  received,  the  party  or  parties  appel- 
Ittit  shall  give  security  to  the  Clerk  of  the  Parliaments,  by  recognisance  to 
ibe  Crowii,  of  the  penalty  of  400^  conditiooed  to  pay  all  such  costs  to  the 
vnpondeQt  or  respondents  as  the  House  may  think  fit  to  award  by  any 
order  made  in  the  matter  of  the  appeal ;  or,  otherwise,  that  the  appeal  shall 
thenceforth  stand  dismissed. 


(*)  Appendix,  No.  1. 
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This  last  clause,  requiring  a  certificate  of  reasonable 
cause,  was  added  by  way  of  amendmenti  at  the  sugges- 
tion of  the  late  Lord  Eldon  (**). 

The  order  in  other  respects  was  probably  devised  by 
Lord  Somers,  who  was  Chancellor  at  the  time  (^)  when 
it  passed ;  and  when  in  fact  it  appears  that  there  was 
greater  necessity  than  at  present  to  enforce,  with  vigi- 
lance, the  rules  which  it  lays  down. 

Whether  Counsel  who  have  acted  for  the  parties  in  the 
Court  below,  are  always  likely  to  be  the  most  dispas- 
sionate advisers  as  to  the  expediency  of  an  appeals  may 
perhaps  be  doubted;  but  if  we  could  suppose  such  a 
caution  necessary  to  any  member  of  the  Bar  in  the  pre- 
sent day,  the  clause  requiring  him  to  appear  and  support 
his  opinion  before  the  highest  tribunal  in  the  country, 
seems  well  calculated  to  beget  circumspection. 

This  Standing  Order,  at  an  early  period,  was  very 
rigidly  maintained;  as  appears  by  the  following  prece- 
dents, which  though  not  likely  to  be  acted  upon  to 
their  full  extent  in  modem  times,  are  nevertheless  de- 
serving of  attention,  and  cannot  indeed,  very  prudently, 
be  overlooked. 

Turner  v.  Smith,  21  March,  17 15.-^ After  judgment  of  affirmance, 
notice  being  taken  that  the  appeal  was  signed  by  William  Hancock  and 
Nathaniel  Haggat,  as  counsellors,  who  did  not  attend  at  the  bar  to  plead 
for  the  appellant,  nor  were  they  concerned  in  the  cause  in  the  court  of 


(*)  Per  Lord  Eldon,  in  Way  v,  Foy, 
13  February,  1812  ;  18  Yes.  4&3  :  *<  It  is 
true  there  is  not  the  formal  certificate 
of  counsel  upon  an  appeal  to  the  House 
of  Lords.  But  the  signature  of  counsel 
to  the  appeal  is  always  understood  to 
import  that ;  and  it  is  sufficient  to  oh- 
serye,  that  probably  in  future  there 
will  be  no  misunderstanding  on  this 
head ;  as  I  know  it  is  intended  to  pro- 
pose a  regulation  that  the  engagement 


shall  be  in  expression  what  it  is  under- 
stood to  be  in  effect."  The  standing 
order  No.  58  was  soon  afterwards  (on 
the  9th  April  1812)  amended  by  the 
introduction  of  a  clause  requiring  that 
no  counsel  should  sign  the  appeal  un- 
less he  should  also  certify  that  is  his 
judgment  there  was  reasonable  cause 
of  appeaL 
(«)  3  March,  1097. 
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Exchequer,  and  the  Btanding  order  being  read,  it  was  ordered  that  the 
Grentleman-naher  of  the  bhick  rod  do  forthwith  attach  the  bodies  of  the 
said  William  Hancock  and  Nathaniel  Haggatt,  and  bring  them  in  safe 
custody  to  the  bar  of  this  House  to  answer  for  their  o£Ssnce. 

23  March.— The  House  being  informed  that  William  Hancock  had 
rendered  himself  to  the  custody  of  the  €rentleman -usher,  the  House  gaye 
direction  that  he  should  be  brought  to  the  bar,  in  order  to  his  discharge ; 
and  being  accordingly  brought  to  the  bar,  and  there,  on  his  knees, 
reoeiving  a  reprimand  firom  the  Lord  Chancellor  (Gowper)  for  his  offence, 
he  was  discharged  out  of  custody  (paying  his  fees).  An  affidavit  was 
put  in  by  the  other  counsel  denying  that  he  had  ever  signed  the  appeal ; 
and  a  medical  oertificate  stating  that,  from  the  state  of  his  health,  he  could 
not  personally  attend,  the  appellant  himself  was  then  <»dered  to  attend ; 
but  no  further  proceeding  appears. 

Thurston  o.  Essington,  February  27,  1727.— Notice  being  taken  that 
the  appeal  was  signed  by  B,  Atcherley  and  Roger  Fane  as  counsel,  and 
that  neither  of  them  appeared  at  the  bar,  the  appellant's  solicitor  was 
called  in  and  examined  upon  oath  whether  they  were  of  counsel  for  the 
i^peUant  in  the  court  below;  also  Mr.  Atcherley,  being  without,  was 
called  in  and  examined  upon  oath  as  to  the  counsel  who  were  in  the  cause 
in  the  court  below ;  and  the  standing  order  of  the  House  being  read,  it 
was  ordered  that  Roger  Fane  do  attend  this  House  on  Thursday. 

4  March. — Mr.  Fane  was  called  in,  and  acquainted  the  House  that  he 
did  sign  the  appeal  as  counsel,  and  fully  intended  to  have  appeared  at  the 
bar  to  plead  the  case,  but  his  wife  falling  extremely  ill  in  the  country,  he 
was  obliged  to  go  to  her  in  regard  her  life  was  despaired  of,  and  submitted 
it  to  their  Lordships'  consideration.  The  order  for  his  attendance  was 
discharged. 

Paiker  «.  Lord  SUwell,  13  March,  1728.— After  judgment,  notice  being 
taken  that  the  appeal  was  signed  by  T.  Chauncey  and  F.  Owen,  Esqrs., 
as  counsel,  and  that  neither  of  them  appeared  at  the  bar,  the  solicitors  on 
both  sides  were  examined  on  oath  as  to  who  the  counsel  were  in  the  said 
case  in  the  court  below ;  and  it  being  moved  that  Mr.  Chauncey  (who 
usually  went  the  Midland  circuit)  be  ordered  to  attend  this  House  so 
soon  as  the  circuit  is  over,  which  being  objected  to,  after  debate,  the 
question  was  put,  and  it  was  resolved  in  the  negative.  It  was  then 
ordered  that  the  Deputy-register  of  the  court  of  Chancery  do  attend  to- 
morrow, with  the  Minute-book  of  the  court  in  which  was  mentioned  the 
minutes  taken  at  the  hearing  of  the  case  on  the  29th  April  1726. 

14  March. — ^The  Deputy -register  was  called  in,  and  read  out  of  the 
Minute-book  the  names  of  the  several  counsel  who  had  pleaded  at  the 
hearing,  and  acquainted  the  House  that  he  constantly  took  down  the 
names  of  all  the  counsel  who  spoke  in  the  court,  and  unless  they  spoke 
he  did  not  know  whether  they  were  concerned  in  the  case  or  not ;  and 
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amongst  the  names  of  which  coanael  the  name  of  T.  Chauncey,  who  signed 
the  appeal,  was  not  mentioned. 

15  March. — A  petition  was  presented  on  behalf  of  Mr.  Channcey, 
expressing  his  concern  for  having  acted  contrary  to  their  Lordships'  roles 
and  orders,  in  signing  the  appeal  and  not  attending  to  argue  the  same, 
wliich  from  his  indisposition  he  was  unable  to  do ;  and  praying  the  con- 
sideration of  his  case,  hoping  he  should  not  incur  the  displeasure  of  the 
House.     The  petition  was  ordered  to  lie  on  the  table* 

17  March. — Mr.  Chauncey  attended,  and  the  House  informed  him  by 
the  Speaker  (Sir  John  Trevor),  that,  in  consideration  of  his  illness,  be  was 
excused  on  this  occasion. 

Delane  v.  Delane,  23  and  24  March,  1736«— Judgment  of  affirmance 
having  been  pronounced  with  costs,  Mr.  Dean  (one  of  the  counsel  who  had 
signed  the  appeal)  attending,  but  who  had  not  appeared  at  the  bar  to 
plead  for  the  appellant,  nor  was  it  supposed  that  he  was  of  counsel  in  the 
cause  in  Ireland ;  (Mr.  French,  the  other  counsel,  who  had  also  signed  the 
appeal,  being  gone  to  Ireland)  Mr.  Dean  was  called  in,  and  acknowledged 
that  he  had  signed  the  appeal  after  perusing  the  papers  and  proceedings 
in  the  cause  (which  were  sent  to  him  by  Mr.  French),  but  that  no  appli- 
cation had  been  since  made  to  him ;  nor  did  he  know  till  that  morning 
that  the  cause  had  been  brought  to  a  hearing.  He  was  directed  to 
withdraw ;  and  it  was  agreed  by  the  House,  that  the  Lord  Chancellor 
(Hardwicke)  should  notify  to  him  the  standing  order,  and  exhort  him  to 
observe  the  same  better;  and  he  being  called  in  accordingly,  the  Lord 
Chancellor  acquainted  him  with  the  purport  of  the  said  standing  order, 
and  enjoined  him  to  take  care  efiectually  to  observe  the  same  for  the 
future. 

The  same  degree  of  strictness  does  not  now  prevail ; 
or  rather,  the  same  degree  of  vigilance  is  not  exhibited 
by  the  House  in  detecting  violations  of  the  Standing 
Order.  Where  the  order  admits  of  compliance,  it  should 
be  followed  to  the  letter;  but  where  a  deviation  is 
unavoidable  (as  must  occasionally  happen),  application 
should  be  made  to  the  House,  stating  the  circumstances, 
and  praying  its  direction.  Thus  if  it  be  impossible  to 
secure  the  attendance  of  the  Counsel  by  whom,  accord- 
ing to  the  exigency  of  the  Standing  Order,  the  cause 
ought  to  be  argued  at  the  Bar  of  the  House,  a  petition 
should  be  presented  for  permission  to  have  it  argued  by 
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such  other  Counsel  as  the  party  may  be  advised  to 
retain. 

In  one  case,  that  of  Rutter  v.  Tyson,  2d  May,  1716,  it 
appeared  that  the  names  of  two  Counsel  had  been  forged 
to  the  appeal;  the  respondent,  therefore,  presented  a  peti- 
tion to  the  House,  setting,  forth 

That  the  coimsel  who,  it  was  pretended,  had  signed  the  appeal  (John 
Niooll  and  £.  Copley,  Esqrs.,)  were  neither  of  them  counsel  for  the  appel- 
lant in  the  conrt  below  ;  iuad  the  petitioner,  suspecting  some  ill  practice, 
had  been  at  great  charge  in  finding  out  the  said  counsel,  and  had  obtained 
from  them  certificates  that  neither  they  nor  either  of  them  had  signed  the 
said  appeal ;  and  therefore  praying  that  Mr.  James  Mynde,  the  appellant's 
solicitor,  might  attend  by  a  short  day  to  answer  the  premises,  and  show 
cause  wherefore  the  said  appeal  should  not  stand  dismissed  with  costs. 
This  petition  was  referred  to  the  Committee  for  Priyileges,  who  on  the 
7th  May  reported  that  ^'  There  was  produced  before  them  a  letter  by  E. 
Copley  to  the  respondent,  in  answer  to  his  inquiry,  whether  he  had  signed 
the  said  appeal,  and  stating  that  'he  knew  nothing  of  the  matter/ 
Then  a  certificate,  duly  proved,  of  John  Nicoll,  Esq.,  of  the  Inner  Temple, 
barrister-at-law  (the  other  counsel  whose  name  was  to  the  said  appeal), 
was  read,  declaring  that  he  had  neyer  rigned  the  said  appeal,  nor  did  he 
know  of  any  other  counsel  of  his  name."  Upon  this  report  it  was  ordered, 
that  the  Gentleman-usher  of  the  black  rod,  or  his  deputy  or  deputies,  do 
attach  the  body  of  the  said  Mynde,  and  bring  him  in  safe  custody  to  the 
bar  of  the  House,  to  answer  the  complaint  against  him. 

12  May. — Mr.  Mynde  was  brought  to  the  bar  in  custody,  and  a  petition 
for  him  was  read  confessing  himself  guilty,  and  submitting  to  the  House. 
A  committee  was  appointed  to  inspect  precedents,  and,  in  the  mean  time, 
the  appeal  was  ordered  to  be  dismissed  with  20/.  costs. 

IB  May. — ^Report  of  the  committee,  which,  after  setting  forth  some 
severe  instances  of  punishment  for  similar  offences,  concluded  by  stating 
that,  upon  the  whole,  "  they  were  of  opinion  judgment  should  be  given 
by  the  House  in  such  manner,  and  for  such  punishment,  as  their  Lord- 
ships should  think  proper."  Which  report  being  read  by  the  clerk,  it  was 
moved  that  the  said  James  Mynde  be  fined,  and  also  set  m  the  pillory ; 
and  the  sum  of  100/.  being  proposed  for  the  said  fine,  it  was  ordered, 
that  the  said  James  Mynde,  for  setting  the  names  of  the  said  two  counsel 
to  the  said  appeal  without  their  privity,  be  fined  to  the  King  s  Majesty  in 
the  snm  of  100/.  Then  it  was  proposed  that  the  said  James  Mynde, 
instead  of  being  set  in  the  pillory,  as  before  moved,  do  go  to  every  court 
in  Westminster  Hall,  one  day  next  term,  with  a  paper  on  his  breast  signi- 
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fying  his  erime ;  and  thereupon,  the  former  motion  heing  not  inaisted  on, 
a  debate  arose  touching  the  last  proposition.  This  question  was  put: 
^'  That  the  said  James  Mynde  do,  on  the  second  day  of  the  next  term,  go 
with  a  paper  on  his  breast  to  all  the  courts  in  Westminster  HaD,  sitting 
the  said  courts,  with  his  said  crime  written  on  such  paper  in  laige  and 
legible  characters."    It  was  resolved  in  the  negative. 

4  June. — M3mde  presented  a  petition  setting  forth  that,  for  his  offence, 
he  had  been  in  custody  of  the  bhick  rod  ever  since  the  2nd  May,  to  his 
extreme  charge,  and  to  the  great  prejudice  of  his  business;  expressing 
hearty  sorrow  for  his  crime,  and  praying  forgiveness,  and  to  be  discharged 
out  of  custody.     It  was  ordered  that  the  said  petition  be  rejected. 

1 1  June.— M3mde  again  applied  to  be  discharged ;  but  an  objection  was 
taken  to  his  petition,  that  it  did  not  sufficiently  ^* express  the  fact;'' 
and  he  had  leave  to  withdraw  it,  in  order  to  be  amended  in  that  respect. 

12  June. — Mynde's  petition  as  amended  being  presented,  setting  forth 
that  he  was  ready  to  pay  the  fine  of  IQO^.  as  their  Lordships  should 
direct ;  and  praying  that — in  regard  of  the  said  fine,  the  great  expense  he 
had  incurred,  and  his  long  custody,  with  the  loss  of  his  business,  which 
was  his  sole  support— he  might  be  discharged  out  of  custody  in  order  to 
prevent  his  utter  ruin ;  it  was  ordered,  that  the  petitioner  do  cause  the 
said  fine  of  100/.  to  be  paid  into  the  hands  of  the  clerk  of  the  Parliaments, 
in  order  to  be  estreated  into  the  Exchequer,  for  the  regular  payment  of 
the  same. 

15  June. — Mynde,  in  custody  of  the  Gentleman-usher  of  the  black  rod, 
was,  according  to  order,  brought  to  the  bar ;  where  on  his  knees  receiving 
a  reprimand  from  the  Lord  Chancellor  (Cowper)  for  his  offence,  he  was 
discharged  out  of  custody,  paying  his  fees. 

The  signature  of  the  two  Counsel  must  be  at  the  bottom 
of  the  prayer  of  the  appeal ;  to  which  will  be  annexed  the 
certificate  of  reasonable  cause,  which  must  also  be  signed 
by  them.  And  on  the  back  of  the  appeal  will  be  indorsed 
the  certificate  of  the  notice  given  to  the  respondent,  as 
before  required. 
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Appeal  must  he  engrossed  an  Parchment^  189. — Preeentrng  ike  Appeal^ 
lAQ^^Order  to  answer j  ib. — Service^  141, — and  Affidavit  thereof ^ 
142. 

Previously  to  presentation,  the  appeal,  being  prepared, 
as  required  in  the  preceding  chapter,  must  next  be  en- 
grossed on  parchment,  and  then  delivered  in  at  the  Par- 
liament-ofGice,  on  any  lawful  day,  during  the  sittings  of  the 
House,  within  the  time  limited  by  the  standing  orders  (*). 

If,  however,  there  be  not  suflScient  time  to  have  it 
engrossed  on  parchment,  the  House,  on  petition,  will 
allow  the  appeal  on  paper  to  be  presented,  and  it  will  be 
ordered  to  lie  on  the  table ;  but,  properly  speaking,  it 
will  not  be  considered  as  received  by  the  House,  nor 
will  any  order  to  answer  issue  upon  it,  until  the  tran- 
script on  parchment  shall  have  been  substituted  in  its 
place.    Thus 

Herioi  V.  Macgill,  15  June,  1793. — Upon  reading  the  petition  of  the 
appellant  setting  forth  that  he  meant  to  appeal  to  the  House  against 
certain  interlocutors  of  the  court  of  Session,  but  that  the  appeal,  which 
was  yeiy  long,  was  not  received  by  the  petitioner's  agent  tiU  that  forenoon, 

(•)  See  ante,  ehiqiter  2. 
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too  late  to  enable  him  to  haye  it  engrossed  on  parchment  before  the  sitting 
of  the  House ;  and  that  being  the  latest  day  on  which,  agreeably  to  the 
standing  order,  the  appeal  could  be  received ;  he  prayed  their  Lordships 
that  the  appeal  might  be  presented  in  its  present  form,  and  that  the 
petitioner's  agent  might  have  leave  afterwards  to  engross  the  same  on 
parchment,  agreeably  to  the  forms  of  the  House.  Ordered,  that  the 
petitioner  be  at  liberty  to  present  the  said  appeal  as  desired,  and  that  he 
do  substitute  another  instead  thereof  upon  parchment  to-morrow. 

Merckle  v,  Dick,  12  November,  1812. — The  appellant's  petition  setting 
forth  that  an  appeal  against  certain  decretal  orders  of  the  court  of  Chancery 
in  Ireland^  had  been  that  day  received  by  his  agent,  but  too  late  to  have 
it  engrossed  in  time  to  present  it,  and  that  being  the  last  day  on  which 
the  appeal  would  be  received  this  session,  the  petitioner  therefore  prayed 
their  Lordships  to  order  that  the  appeal  might  be  presented  in  the  mean 
time  written  on  paper  as  it  was  transmitted  from  Ireland,  with  leave  to 
the  petitioner's  agent  to  have  it  afterwards  engrossed  in  the  usual  manner. 
Ordered,  that  the  said  appeal  be  presented  on  paper  as  desired,  and  that 
the  petitioner  be  at  liberty  to  have  it  engrossed  on  parchment  in  the  usual 
manner.  The  appeal  was  accordingly  presented  and  ordered  to  lie  on  the 
table.  On  the  16th  November,  the  appellant  presented  another  petition, 
praying  that  their  Lordships  would  allow  him  to  withdraw  his  paper 
appeal,  and  to  submit  in  its  place  his  appeal  engrossed  on  parchment : 
ordered  accordingly.  The  parchment  appeal  was  then  received,  and  the 
usual  order  to  answer  was  made  thereon. 

In  one  case,  the  appeal  arrived  at  a  late  hour  on  the 
last  day  allowed  for  presentation ;  the  agent  delivered  it 
after  the  adjournment  of  the  House  to  the  Clerks  in  the 
ParUament-oflftce,  and  thus  saved  the  appeal.  This  was 
in  the  case  of 

Scott  V.  Stewart,  8  March,  1781,  where  the  petition  of  the  appellant's 
agent,  setting  forth  that  he  had  received  the  appeal  from  Edinburgh  the 
preceding  day,  at  the  close  of  which  day  the  time  limited  for  presenting 
it  had  expired ;  that  the  letter  inclosing  the  said  appeal  had  come  to 
hand  immediately  after  the  House  had  adjourned;  and  that  he  had 
forthwith  lodged  the  same  with  the  Clerk  in  the  Parliament-office,  and 
under  these  circumstances  praying  that  the  appeal  might  be  received ; 
it  was  ordered  as  prayed :  but  in  this  case,  as  in  the  others,  the  order  to 
answer  was  not  granted  till  the  appeal  on  parchment  was  duly  lodged. 

The  appeal  being  lodged  in  the  Parliament-oflace,  will 
in  due,  time  be  presented.     To    effect  this,  it   is  not 
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necessaiy  (as  stated  in  some  books  of  Practice)  to  bespeak 
the  good  offices  of  a  Peer.  The  thing  may  be  left  to  the 
management  of  the  officers  of  the  House ;  who  will  take 
proper  steps  to  present  the  appeal,  and  to  obtain  an  order 
of  service  requiring  the  respondent  to  answer.  That  order 
is  usually  as  follows : — 

Die — Februarii,  1842. — Upon  reading  the  petition  and  appeal  of  A.  B. 

complaining  of  a  decree  (or  order,  as  the  case  may  be)  of  the &c, 

it  is  ordered  by  the  Lords,  &c.  that  the  said  C.  D.  (the  respondent)  maj 
have  a  copy  of  the  said  appeal,  and  do  pat  in  his  answer  thereto  in 
writing  on  or  before  the         day  of  next,  and  service  of  this 

order  npon  his  clerk  in  court,  solicitor,  or  known  agent  in  the  Court  below 
shall  be  deemed  good  service. — T.  W.  Birch,  Dep.  Gler.  Parliamentorum. 

The  order  may  be  served  either  on  the  respondent 
himself,  or  on  any  of  the  substitutional  parties  therein 
mentioned.  The  necessity  of  establishing  substitutional 
service  became  apparent  in  the  Irish  case  of 

Foster  v.  Sir  John  Blake,  9  July,  1817. — ^The  appellant  presented 
a  petition  to  the  House,  setting  forth  that  the  order  to  answer  the  appeal 
had  been  transmitted  to  the  petitioner's  solicitor  in  Dublin,  with  instruc- 
tions to  get  the  same  served .  on  the  respondent ;  but  that  the  person 
employed  for  that  purpose  had  not  been  able  to  effect  the  same ;  for 
thai  the  respondent's  residence  in  Ireland  was  admirably  calculated  to 
enable  him  to  avoid  such  service,  a  deep  and  rapid  river  passing  by  or 
round  it,  close  to  the  house,  which  could  not  be  approached  but  by  a  boat. 
That  the  process-server  was  for  three  days  endeavouring  to  get  across, 
but  to  no  purpose ;  the  boat  being  always  kept  on  the  other  side,  and 
the  people  there  refusing  to  permit  him  to  cross,  although  he  saw  Sir 
John  himself  across  the  water,  and  explained  the  nature  of  his  business 
with  him.  That  inasmuch  as  the  period  limited  for  putting  in  the 
answer  was  just  expiring,  the  petitioner  prayed  that  the  time  for  doing 
80  might  be  extended,  and  that  service  of  their  Lordships'  order  on  the 
xespondent's  solicitor,  or  clerk  in  court  in  the  cause,  might  be  deemed 
good  service,  in  case  the  petitioner  might  be  unable  to  serve  it  on  the 
respondent  himself.  This  petition  was  referred  to  the  Appeal  Committee, 
but  no  report  appears. 

In  the  following  case,  an  express  order  for  substitu- 
tional service  was  made  on  a  report  from  the  Appeal 
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Committee,  where,  in  consequence  of  the  respondent's 
residing  abroad,  the  appellant  had  found  it  impossible 
to  serve  him  personally  with  the  order  of  the  House. 
Thus 

Simmons  v.  Walker,  25  Nov.,  1819. — Petition  of  the  appellant's 
agent  aettiog  forth  that  the  respondent  had  been  residing  in  foreign  parts, 
whereby  the  petitioner  had  been  preyented  from  giving  him  personal 
notice  of  the  order  to  answer,  in  consequence  whereof  the  petitioner 
caused  the  said  order  to  be  served  on  the  solicitors  of  the  respondent,  and 
therefore  praying  that  the  said  service  might  be  deemed  good  service : 

16  December. — The  Appeal  Committee  reported  that  they  had  heard 
the  agents,  and  that  they  were  of  opinion  that  the  respondent  should  be 
ordered  to  put  in  his  answer  to  the  said  appeal  in  a  fortnight,  and  that 
service  of  the  order  on  the  clerk  in  court  in  the  court  of  Chancery  should 
be  deemed  good  likewise* 

This  precedent  has  been  followed  in  all  subsequent 
cases  of  appeal  from  the  English  and  Irish  Courts. 

The  method  of  service  is  by  delivering  to  the  party 
mentioned  in  the  order  a  true  copy  thereof,  showing  bim 
at  the  same  time  the  original. 

When  service  is  effected,  there  should  be  an  affidavit 
endorsed  thereon  as  follows : 

E.  F.  of maketh  oath  and  saith,  that  he  did  on  the  —  day  of  «— - 

serve  the  within  order  upon  O.  H.  (or  upon  J.  K.  solicitor  or  clerk,  or 
known  agent,  as  the  case  may  be,  for  C.  D.)  the  respondent  within  named, 
by  delivering  to  the  said  C.  D.  or  Q.  H.  a  true  copy  of  the  said  order, 
and  at  the  same  time  showing  him  the  original  order. 

Sworn,  &c.  £!.  F. 

The  affidavit  will  be  sworn  in  the  usual  way  before 
the  Master,  or  other  competent  authority. 

The  original  order,  with  this  affidavit  endorsed  thereon, 
will  be  retained  by  the  appellant's  agent  till  an  after 
stage  of  the  proceedings,  when  it  may  become  necessary 
to  use  it  for  the  purpose  of  obtaining  a  peremptory  order 
with  a  view  to  the  cause  being  set  down  for  hearing 
exparte. 
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The  Standing  Order  No.  61  (*)  requires 

Thai,  within  eight  days  in  English  causes,  and  within  fourteen  days  in 
Irish  causes,  after  the  appeal  has  been  received,  the  party  or  parties  appel- 
laut  shall  give  security  to  the  Clerk  of  the  Parliaments,  by  recognisance  to 
Ihe  Crown,  of  the  penalty  of  4WL,  conditioned  to  pay  all  snch  costs  to  the 
icspottdent  or  respondents  as  the  House  may  think  fit  to  award  by  any 
order  made  in  the  matter  of  the  appeal ;  or,  otherwise,  that  the  appeal  shall 
thenceforth  stand  dismissed. 


(*)  Appendix,  No.  1. 
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This  recognisance,  which  is  taken  on  parchment  with- 
out stamp,  is  to  the  following  effect : — 

Memorandum. — ^Tliat  on  the  let  January,  1842,  A.  B.  (the  appellant) 
acknowledged  himself  to  owe  our  Soyereign  Lady  the  Queen  400/.  of  good 
and  lawful  money  of  Great  Britain,  to  be  levied  of  his  goods,  chattels,  lands, 
and  tenements,  to  the  use  of  our  said  Sovereign  Lady  the  Queen ;  subject  . 
to  the  condition  under  written,  that  is  to  say :  The  condition  of  this  recog- 
nisance is,  that  whereas  A.  B.  has  brought  his  appeal  before  the  Right 
Honourable  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  to 
be  relieved  against  a  decree  and  certain  orders  of  the  court  of  Chancery  in 
England  (or  Ireland).  If  therefore  the  said  appellant,  his  heirs,  executors, 
or  administrators,  shall  well  and  truly  pay  or  cause  to  be  paid  unto  C.  D., 
the  respondent  to  the  said  appeal,  his  heirs,  executors,  or  administrators, 
all  such  costs  as  the  Lords  in  Parliament  shall  appoint  in  case  the  said 
decree  and  orders  shall  not  be  reversed,  then  this  recognisance  to  be  void 
and  of  none  effect  ;  or  else  to  remain  in  fiill  force  and  virtue. 

(Signed)         A.  B. 
By  order  of  the  House,  taken  before  me, 

J.  W.  Birch,  Dep.  Cler.  ParL 

The  eight  and  the  fourteen  days  are  calculated,  not 
from  the  day  on  which  the  appeal  has  been  presented, 
but  from  the  day  on  which  the  appeal  has  been 
received.  Thus,  supposing  an  appeal  objected  to  at 
the  threshold,  and  not  received  by  the  House,  but  re- 
ferred for  inquiry  to  the  consideration  of  the  appeal 
committee,  where  weeks,  and  even  months,  might  be  con- 
sumed before  its  competency  could  be  determined, — ^in 
such  a  case,  the  time  limited  for  entering  into  recogni- 
sance would  be  calculated  from  the  day  on  which  the 
House  ultimately  ordered  the  appeal  to  be  received,  and 
the  respondent  to  put  in  his  answer. 

Before  presenting  the  appeal,  the  appellant  should  be 
apprised  by  his  soUcitor,  of  the  necessity  of  entering  into 
this  recognizance,  as  well  as  of  the  limitation  of  time 
allowed  for  that  purpose.  And  he  should  be  made  aware 
of  the  consequences  of  default.  If  in  English  causes  the 
recognisance  be  not  perfected  within  eight  days,  and  if  in 
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Irish  causes  it  be  not  perfected  within  fourteen  days,  the 
appeal  stands  dismissed. 

The  dismissal  may,  indeed,  be  remedied  upon  petition, 
stating  ch-cumstances  sufficient  to  induce  the  House  to 
restore  the  appeal ;  but  this  will  occasion  a  reference  to 
the  appeal  committee,  and  will,  of  course,  subject  the 
party  to  additional  expense.  The  application,  too,  may 
be  opposed ;  and  even  though  not  opposed,  the  House  may 
consider  the  circumstances  offered  in  excuse  by  the  appel- 
lant as  affording  no  adequate  ground  for  granting  him 
indulgence. 

The  consequences  of  neglect,  therefore,  in  perfecting  the 
recognisance,  may  occasionally  prove  serious ;  as  where, 
for  example,  after  the  lapse  of  two  years  from  the  enrol- 
ment of  a  decree,  it  is  intended  to  take  advantage  of  the 
first  fifteen  days  of  the  ensuing  session  of  Parliament.  In 
such  a  case,  were  the  appeal  to  stand  dismissed  for  want 
of  a  recognisance,  and  should  the  House  refuse  to  restore 
it,  or  to  grant  permission  to  present  a  new  appeal,  the 
appellant  would  be  finally  foreclosed. 

The  appellant's  recognisance  cannot  be  objected  to  on 
the  score  of  his  pecuniary  insufficiency.  He  has  a  right 
t»  tender  his  appeal ;  and  he  has  a  right  to  enter  into 
recognisance,  whatever  be  his  circumstances.  This  rule 
is  now  quite  settled  in  the  practice  of  the  House.  To  in- 
sist,  indeed,  that  the  appellant  should  in  all  cases  give 
absolute  security  for  costs,  would  be  in  effect  to  shut  the 
door  of  the  appellate  jurisdiction  against  the  poor  or  the 
embarrassed  litigant,  and  to  confine  exclusively  to  the 
rich  and  the  solvent  a  remedy  conceded  as  matter  of  right 
to  all  the  Queen's  subjects. 

What,  then,  it  may  be  asked,  is  the  object  of  the  recog- 
nisance ?  The  true  object  of  the  recognisance  I  take  to 
be  this, — not  absolutely  to  secure  payment  of  costs  to 
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the  respondent,  but  to  subject  the  appellant's  person  and 
estate  to  the  operation  of  Exchequer  process ;  the  House 
itself  having  no  adequate  process,  or  being  too  high  a 
tribunal  to  issue  any  process,  for  the  recovery  of  costs. 

In  support  of  this  suggestion,  I  shall  refer  to  a  case 
(Squire  v.  Dowell)  which  occurred  rather  more  than  a 
century  ago.  On  an  appeal  from  the  Court  of  Chancery, 
the  decree  complained  of  having  been  aflftrmed  with  an 
award  of  one  hundred  pounds  costs,  the  respondent  ap- 
plied, by  petition,  to  the  House,  setting  forth  that  he  had 
served  the  appellant  with  the  order  for  payment  of  the 
costs ;  and  had  demanded  them  from  him,  but  that  the 
appellant  refused  to  pay  the  same ;  and,  therefore,  pray- 
ing that  the  appellant  might  be  taken  into  the  custody  of 
the  Black  Rod  for  this  contempt.  On  the  4th  March, 
1726,  it  was  ordered,  that  unless  the  appellant  should 
pay,  or  cause  to  be  paid,  the  amount  of  the  said  costs 
within  ten  days,  then  he  should  be  taken  into  the  custody 
of  the  Gentleman-usher  of  the  Black  Rod.  Four  years 
afterwards,  on  the  30th  April,  1730,  a  petition  was  pre- 
sented by  the  respondent,  setting  forth  that  the  appellant 
had  remained  in  custody  of  the  Black  Rod  during  the 
whole  intervening  period,  to  evade  the  said  payment; 
and  praying  in  r^ard  the  appellant  had  real  estate  in 
Cornwall,  much  more  than  sufficient  to  answer  the  said 
costs,  that  the  recognisance  by  hun  entered  into  might 
be  estreated  into  His  M^esty's  Court  of  Exchequer.  The 
appellant  was  ordered  to  attend ;  and  on  the  1st  May, 
1730,  having  been  brought  up  and  heard,  the  recognisance 
was  ordered  to  be  estreated. 

This  case  shows  that  the  process  of  attachment  by  order 
of  the  House,  although  stringent  against  the  person,  leaves 
the  means  of  the  appellant  untouched ;  and  may  com- 
pletely fail  where  the  party,  though  possessing  ample  pro- 
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patj,  is  contented  to  endure  imprisonment.  But  when 
his  recognisance,  as  the  Queen's  debtor,  is  estreated  into 
the  Exchequer,  a  process  issues  thence  of  a  very  different 
character ;  a  writ  reaching  not  his  body  only,  but  also  all 
his  property ;  and  operating  upon  both  with  a  cogency 
which  can  neither  be  resisted  nor  eluded. 

By  means  of  the  recognisance,  then,  the  appellant's 
person  and  property  are  subjected  to  the  operation  of  an 
eflScient  process  for  the  recovery  of  costs ;  but  if  it  should 
tom  out  that  the  appellant  has  no  property,  or  that  his 
property  is  insufficient  for  the  payment  of  costs,  the  re- 
spondent has  no  redress,  but  must  submit  (as  in  other 
courts  of  justice)  to  the  loss  which  necessarily  attends 
eren  a  successful  contest,  sustained  with  an  impover- 
ished, but  obstinate  opponent  (*"). 


0)  Although  the  view  here  taken  of 
the  recognisance  is  certainly  aanc- 
tioned  hj  the  practice  of  the  House  in 
the  present  day,  I  can  refer  to  no  ex- 
preas  adjudication  on  the  snhject ;  and 
there  are  some  ancient  precedents 
which  go  to  show  that  the  respondent 
VIS  formerly  held  entitled  to  demand 
shMlnte  secnrityfor  costs.  There  is 
a  case  (Tonstall  «.  Oxenhridge,  6th 
March,  1693)  to  this  effect,  in  the  time 
of  Lord  Somers,  where  the  House  be- 
ing moved,  that  the  appellant  might 
enter  into  a  recognisance  with  sureties 
to  pay  such  costs  as  the  House  might 
think  fit  to  award,  if  the  appeal  should 
be  dismissed,  he  himself  being  a  pri- 
•oner,  it  was  ordered,  that  the  appel- 
lant should  forthwith  enter  into  a 
recogmsance  of  iOOl^  wUk  tureiieif  to 
pay  snch  costs  as  the  House  should 
give,  if  the  appeal  should  be  dismissed ; 
and  it  was  further  ordered,  that  the 
case  be  heard  on  the  13th  instant ;  on 
which  day,  if  the  appellant  did  not  be- 


fore enter  into  recognisance  as  ordered, 
the  appeal  should  be  dismissed  the 
House. 

Another  precedent  for  a  similar  or- 
der will  be  found  in  the  case  of  St. 
John  V.  Bennett,  2d  Jan.  1704,  where 
the  appellant  being  a  prisoner  in  the 
Fleet,  it  was  ordered  that  he  should 
enter  into  recognisance  wiik  mtretia. 

So  in  the  case  of  Farthing  v.  Wright, 
29th  April,  1715,  the  appellant  being  a 
prisoner  in  the  Fleet,  he  was  ordered, 
on  the  respondent's  petition,  to  procure 
two  sufficient  mretia  to  enter  into  re- 
cognisance in  the  usual  penalty,  to 
answer  such  costs  as  the  House  might 
award,  or  otherwise  the  appeal  to  be 
dismissed. 

The  last  example  of  compliance  with 
such  an  application  was,  I  think,  in  the 
following  case— Dawson  «.  Trott,  29th 
Jan.  1727,  where,  upon  reading  the  pe- 
tition of  the  respondents,  setting  forth 
that  the  appellant  was  then,  and  had 
been  for  nineteen  months  previously, 
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It  is  to  be  observed,  that  no  petition,  motion,  or  spe- 
cial order,  is  necessary  to  authorise  the  appellant  to  enter 
into  recognisance.  Mere  notice  that  he  means  to  do  so  is 
sufficient;  the  standing  order  binding  the  clerk  in  the 
Parliament  Office,  on  receipt  of  such  notice,  to  prepare 
the  instrument,  and  to  make  an  appointment  for  the  ap- 
pellant's attendance,  in  order  that  within  the  time  limited, 
he  may  give  the  security  required. 

If  the  appellant  cannot  conveniently  attend  to  give  se- 
curity in  person,  he  may  procure  a  substitute,  whom  the 
House,  on  special  motion,  will  permit  to  enter  into  recog- 
nisance. In  this  case,  it  being  considered  a  matter  of 
indulgence  to  accept  the  recognisance  of  the  substitute, 
and  in  so  far  a  relaxation  of  the  standing  order,  the  House 
will  require  to  be  satisfied  that  such  substitute  is  solvent 
and  imobjectionable.  The  respondent,  in  such  a  case, 
will  be  allowed  to  state  objections,  and  a  person  destitute 
of  substance  will  not  be  received. 

When  a  motion  is  to  be  made  for  leave  to  a  substitute 
to  enter  into  recognisance,  the  appellant's  solicitor,  or 
agent,  must  serve  two  days'  notice  of  such  intended 
motion,  and  of  the  name  and  residence  of  such  proposed 
substitute,  on  the  respondent's  agent,  if  any  agent  have 


prisoner  in  the  Fleet  prisoD,  for  a  con- 
tempt in  not  paying  a  sum  of  money 
pursuant  to  a  decree  in  Chancery  ;  and 
inasmuch  as  the  respondents  could  not 
hope  to  recover  any  costs  they  might  be 
put  to  by  reason  of  the  said  appeal, 
unless  some  other  security  were  given 
than  the  said  appellant's  own  recogni- 
sance, and  praying  that  the  appellant 
should  be  required,  within  a  short 
time,  to  procure  two  sufficient  per- 
sons to  enter  into  a  recognisance  to 
answer  costs  ;  and  in  .default  thereof, 
that  the  said  appeal  might  be  dis- 
missed.   And  also,  upon  reading  a  cer- 


tificate of  John  Huggins,  Esq.,  Warden 
of  the  Fleet,  that  the  said  appellant 
was  a  prisoner  in  his  custody, — it  was 
ordered  that  the  appellant  do,  on  or 
before  Monday  the  I2th  day  of  Feb- 
ruary next,  procure  two  sufficient 
sureties  to  enter  into  a  recognisance, 
in  the  usual  penalty,  to  answer  such 
costs  as  the  House  might  award,  in 
case  of  an  affirmance,  or  otherwise  the 
said  appeal  to  be  dismissed. 

I  apprehend,  however,  these  prece- 
dents would  not  be  acted  upon  in  the 
present  day. 
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appeared  in  the  House  on  behalf  of  the  respondent.  If  no 
agent  have  appeared  for  the  respondent,  it  will  be  suffi- 
cient that  the  appellant's  agent  leave  the  notice  in  the 
Parliament  Office ;  which  may  be  done  on  presenting  the 
appeal    The  form  of  the  notice  may  be  as  follows : — 

House  of  Lords. 

A.  B.,  appellant, 
C.  D.,  respondent. 

Talce  notice,  that  on next  the  —  instant,  a  motion  will  be  made 

in  the  above  cause  for  leave  to  E.  F.,  of ,  in  the  county  of , 

to  enter  into  recognisance  on  behalf  of  the  appellant. 

(Signed)        F.  G., 
Date.  Appellant's  agent. 

On  the  expiry  of  two  clear  days  (after  the  day  n  which 
such  notice  has  been  served  on  the  respondent,  or  left  in 
the  Parliament  Oflftce)  the  motion  for  leave  to  enter  into 
recognisance  may  be  made.  For  this  purpose  a  recog- 
nisance paper  is  prepared  by  the  appellant's  agent  in 
these  terms : — 

House  of  Lords. 

A.  B.,  appellant, 
C.  D.,  respondent. 
M^7  it  please  your  Lordship  to  move  that  £.  F.  may  have  liberty  to 
eater  into  recognisance  in  the  above  cause  on  behalf  of  the  appellant,  who 
Rades  in  the  country  Qor  in  Ireland,  or  in  Scotland ;  or  who  is  unable 
to  attend  in  person,  or  as  the  case  may  be^  ;  two  clear  days'  notice  hereof 
luving  been  duly  served  on  the  respondent's  agents  |^or  left  in  the  Parlia- 
ment Office,  as  the  case  may  be^. 

This  document  being  delivered  to  the  clerk  in  the 
Parliament  Office,  a  motion  is  thereupon  made,  or  sup- 
posed to  be  made,  by  a  member  of  the  House ;  and  if  no 
valid  objection  appear,  an  order  is  granted  of  course, 
givmg  leaye  to  the  proposed  party  to  enter  into  recog- 
nisance. This  being  done,  the  instrument  is  imme- 
diately prepared,  and  the  clerk  of  the  Parhaments  will 
take  the  substitute's  recognisance  forthwith. 

It  seems  almost  superfluous  to  suggest  the  propriety 
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of  offering  unobjectionable  persons  as  substitutes  to 
enter  into  recognisance;  because,  tf  rejected  by  the  House 
after  an  inquiry,  there  is  danger  that  the  tune  lunited  for 
bringing  the  appeal  may  have  expired  before  another 
substitute  can  be  tendered. 

When  an  appeal  is  entered  on  behalf  of  the  Crown,  no 
recognisance  is  required,  because  costs  are  never  awarded 
against  the  Crown,  and  the  other  reasons  which  induce 
the  House  to  require  recognisance  from  private  parties 
are  in  the  case  of  the  Crown  inapplicable.  When,  how- 
ever, the  Attorney-General  prosecutes  at  the  instigation 
of  relators,  a  recognisance  wiU  be  required  from  the 
relators  (*").  So  parties  who  are  allowed  to  sue  in  forma 
pauperis^  are  not  required  to  enter  into  recognisance, 
because  exchequer  process  would  answer  no  useftd  pur- 
pose against  them. 

Where  there  are  several  appellants,  a  recognisance  by 
one  of  them  is  sufficient ;  unless  the  respondent  petition 
the  House,  praying  that  the  other  appellants,  or  some  of 
them,  may  also  enter  into  recognisance ;  in  which  case 
the  House  may  make  an  order  to  that  effect. 

Thornhill  v.  Hall,  12  December,  1831 « — A  petition  was  presented 
prayiDg  that  Bome  other  of  the  appellants  might  be  ordered  to  enter  into 
recognisance;  Richard  Thornhill,  who  had  entered  into  recognisance, 
having,  as  was  alleged,  no  property  out  of  which  he  could  be  enabled  to 
pay  any  costs  that  might  be  awarded.  This  petition  was  referred  to  the 
Appeal  Committee,  who,  on  the  2nd  June  1882,  reported  that^  unless  the 
appellants  should  within  the  first  eight  days  of  the  next  sesmon  of  Parlia- 
ment give  such  additional  security  by  recognisance  as  should  be  satis&c- 
tory  to  the  House,  the  appeal  should  be  dismissed. — Ordered  accordingly. 

In  certain  cases  the  House  will  enlarge  the  penal  sum 
in  the  recognisance.     Thus, 

(^)  See  the  Attorney  General,  at  the      June  1832,  where  a  rec<^gni8ance  was 
relation  of  Lord  Suffield,  &c.  n,  Gover-      entered  into  by  Henry  A.  Bronghton. 
nors  of  Middleton  Free  School,  25th 
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York  BoUdiogB  CompMiy  «.  Maiiyn,  27  February,  1792^A  petition 
was  presented  on  behalf  of  the  respondents  setting  forth,  the  interlocutors 
complained  of  were  pronounced  in  different  cases,  and  upon  different  points, 
and  that  the  petitioners  conceiTed  that  separate  appeals  ought  to  have 
been  presented.  And  thereupon  the  agents  on  both  sides  were  called  in 
and  heard  at  the  bar,  and  being  withdrawn,  it  was  ordered  that  a  reoog- 
niaance  be  entered  into  by  the  appellant  in  the  sum  of  600/. 

When  the  appellant  is  incarcerated,  the  House  will 
order  the  prison  keeper  to  bring  him  up  in  custody  to 
enter  into  recognisance  before  the  clerk  of  the  Parliaments. 
Of  this  there  are  many  examples,  of  which  I  shall  refer 
only  to  the  case  of 

WiUock  e.  Bourne,  17  March,  1823 — Where  a  petition  was  presented 
on  behalf  of  the  appellant,  praying  that  the  House  would  be  pleased  to 
direct  that  the  marshal  of  the  King's  Bench  prison  might  bring  him  up  to 
their  Lordships'  House,  for  the  purpose  of  entering  into  the  usual  recog- 
nisance to  prosecute  the  appeal.  It  was  ordered  that  the  marshal  of  the 
King's  Bench,  or  his  deputy,  do  bring  the  said  Mathew  WiUock,  a 
prisoner  in  his  custody,  to  this  House  to-morrow,  at  4  o'clock,  for  the 
poipose  of  entering  into  the  usual  recognisance  to  prosecute  the  appeal. 

If  the  appellant  be  disabled  from  attending  within  the 
time  limited  by  the  Standing  Order,  the  House  on  peti- 
tion will  extend  the  time.    Thus, 

Jeffirey  v.  Carrick,  20  March,  1837 — ^The  appellant's  petition  stated 
that  he  was  prevented  from  attending  the  House,  for  the  purpose  of 
entering  into  the  necessary  recognisance,  by  severe  indisposition,  and  that 
he  could  not  travel  at  this  season  of  the  year  without  danger ;  in  proof  of 
which  there  was  produced  the  certificate  of  a  surgeon  in  Glasgow,  on 
soul  and  conscience.  The  petition  was  referred  to  the  Appeal  Committee, 
who  reported  that  the  appellant  might  be  allowed  two  months'  further  time 
to  enter  into  recognisance. 

It  is  a  very  common  practice  with  solicitors  to  enter 
into  recognisance  on  behalf  of  their  employers.  This, 
however,  is  a  responsibility  which  a  prudent  man  of 
business  will  not  undertake  without  obtaining  adequate 
security  for  his  ultimate  indemnity.  When  a  solicitor 
Ofr  other  party  has  been  induced  to  enter  into  recog- 
nisance (relying    on  indemnity)  for   the    accommoda- 
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tion  of  an  appellant  who  subsequently  fails  to  ftimish 
such  indemnity — ^he  ought  immediately  to  present  a  peti- 
tion to  the  House  setting  forth  the  circumstances,  and 
praying  leave  to  withdraw  the  appeal.  A  case  of  this 
description  occurred  about  thirty  years  ago,  and  upon 
mature  dehberation  the  application  for  relief  proved 
successful.    I  am  now  referring  to  the  case  of 

Bateman  v.  The  Countess  of  Rosse,  16  March,  1812— ^Where  the 
circumstances,  as  disclosed  by  the  petition,  appeared  to  be  that  the  peti- 
tioner was  employed  by  the  appellant's  solicitors  in  Dublin  to  conduct 
the  appeal,  which  he  accordingly  presented  to  the  House,  and  an  answer 
was  thereto  put  in  by  the  respondent.  That,  in  order  to  give  the  appel- 
lant the  benefit  of  his  appeal,  and  in  full  confidence  of  being  satisfactorily 
indemnified  by  the  solicitors  for  the  said  appellant  in  Ireland,  the  peti- 
tioner (by  and  with  the  sanction  and  advice  of  his  partner)  entered  into 
the  usual  recognisance  for  payment  of  costs  to  the  respondent.  That  the 
petitioner  frequently  verote  to  the  said  solicitors  in  Dublin  to  obtain  satis- 
factory indemnity  against  the  said  recognisance,  but  had  hitherto  been 
unable  to  obtain^  such  indemnity.  That  sometime  thereafter  other  soli- 
citors were  employed  by  the  said  appellant  to  conduct  the  said  appeal, 
and  proceed  therein  accordingly ;  and  had  printed  and  lodged  a  case  on 
his  behalf  in  the  House,  withput  having  undertaken  to  indemnify  the 
petitioner  as  he  repeatedly  requested  them  to  do.  That  the  petitioner 
humbly  submitted  to  the  House  that,  under  the  circumstances  aforesaid, 
the  said  solicitors  should  be  ordered  to  indemnify  the  petitioner  against 
the  said  recognisance ;  or  that  they  should  be  restrained  from  prosecuting 
the  said  appeal  at  the  petitioner's  risk,  and  that  the  petitioner  should  be 
at  liberty  to  withdraw  such  appeal ;  and  therefore  praying  their  Lord- 
ships that  they  would  be  pleased  to  order  the  said  solicitors  to  indemnify 
the  petitioner  against  the  said  recognisance,  or  permit  the  petitioner  to 
withdraw  the  said  appeal.  A  counter-petition  was  presented  by  the  new 
agents  of  the  appellant,  praying  that  the  House  would  not,  under  the 
circumstances  of  the  case,  compel  the  petitioner  to  indemnify  the  original 
agent,  or  allow  him  to  withdraw  the  said  appeal^  or  make  any  other 
order  to  the  prejudice  of  the  appellant.  Both  these  petitions  were  referred 
to  the  Appeal  Committee,  who,  on  the  2nd  July  1812,  reported  that  the 
hearing  of  the  cause  should  be  stayed  until  further  order,  with  liberty  to 
the  original  solicitor  to  apply  to  the  House  to  dismiss  the  appeal  unless 
he  is  indemnified  against  the  said  recognisance,  he  giving  notice  to  the 
present  solicitor  of  the  appellant  and  the  solicitor  of  the  respondent — 
Ordertid  accordingly. 
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But,  although  the  House  will  thus  grant  permission  to 
^vithdraw  the  appeal,  the  party  who  has  entered  into 
recognisance  will  have  to  pay  such  costs  as  the  re- 
spondent has  actually  incurred  by  reason  of  the  appeal. 
Thus,  in 

Bo^d  9.  Russell,  1  March,  1774 — A  petition  was  presented  on  behalf 
of  William  Urquhart,  agent  for  the  appellant,  setting  forth  that,  since 
presenting  the  appeal,  the  petitioner  had  entered  into  recognisance  for 
costs;  but  that,  by  documents  transmitted  from  Scotland,  it  appeared 
that  the  appellant  was  in  such  circumstances  of  poverty  as  not  to  be 
able  to  prosecute  the  appeal,  or  to  pay  costs,  if  costs  should  be  awarded 
against  him ;  a  circumstance  of  which  the  petitioner  was  entirely  igno- 
rant at  the  time  he  entered  into  recognisance,  and  therefore  praying  their 
Lordships  that  he  might  be  at  liberty  to  withdraw  the  appeal.  The 
agents  on  both  sides  being  called  in  and  heard  at  the  bar,  it  was  ordered 
that  the  petitioner  be  at  liberty  to  withdraw  the  said  appeal  as  desired 
upon  payment  of  10/.  to  the  respondent. 

The  methods  of  proceeding  prescribed  for  putting  the 
recognisance  in  suit,  will  hereafter  be  considered  in  the 
chapter  relating  to  the  recovery  of  costs. 
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Appellanfs  Petition  to  amend  Appeal^  154. — Petition  of  Beipondent  to  put 
in  n9U>  Answer^  or  to  amend  former  Antwerp  ib.-^^Coneequenee  of 
Respondents  defauUy  155. 

When  the  appellant  finds  that  the  petition  of  appeal, 
although  received  by  the  House,  is  liable  to  objection, 
admitting  of  amendment,  he  should  lose  no  time  in 
praying  leave  to  amend.  His  petition,  for  that  purpose, 
will  be  presented,  after  two  clear  days'  notice  to  the  other 
side ;  and  will  set  forth  the  omission,  error,  or  mistake 
in  the  appeal;  and  the  prayer  will  ask  permission  to 
make  the  necessary  emendation;  the  petitioner  under- 
taking to  amend  the  respondent's  copy. 

The  petition  will  be  referred  to  the  appeal  committee, 
upon  whose  report  an  order  will  be  made,  allowing  the 
application,  either  subject  to  the  payment  of  costs,  or  not 
subject  to  the  payment  of  costs,  as  may  appear  to  be 
just. 

Where  the  answer  has  been  put  in,  and  a  subsequent 
amendment  of  the  appeal  takes  place,  the  respondent  may 
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give  in  a  new  answer ;  but  such  new  answer  cannot  be 
lodged  until  an  order  be  obtained  for  leave  to  withdraw 
the  former  answer.  In  such  a  case,  the  respondent  will 
have  to  petition  the  House ;  but  he  will  be  allowed  his 
costs  of  all  proceedings  forced  upon  hnn  by  the  irregu- 
larities of  his  opponent. 

Instead  of  lodging  a  new  answer,  it  may  be  more  ad- 
visable for  the  respondent  to  amend  his  former  answer ; 
presenting  a  petition  for  that  purpose,  after  giving  two 
clear  days'  notice  to  the  other  side.    Thus 

Thellusson  v.  Woodford,  22  May,  1801. — The  respondents  petitioned  to 
have  liberty  to  amend  their  answer ;  stating  that  certain  persons  had  been 
made  parties  by  amendment,  and  that  the  appeal  and  the  respondent's 
copy  thereof  had  been  amended  accordingly ;  but  adding,  that  the  peti- 
tioners were  advised  that,  in  consequence  of  such  amendment  of  the 
appeal,  it  became  necessary  to  amend  the  answer  thereto ;  and  therefore 
praying  leaye  to  do  so  accordingly. — Ordered  as  prayed. 

If  the  respondent  do  not  take  the  proper  steps  to  obtain 
an  order  for  leave  to  lodge  a  new  answer,  or  to  amend 
his  former  answer,  the  appellant  may  proceed  against 
him  as  in  default,  and  may  obtain  a  peremptory  order, 
and  an  order  to  have  the  cause  set  down  for  hearing  ex 
parte,  as  hereafter  to  be  explained. 

But  in  general  the  respondent  does  not  put  in  his 
answer  at  this  early  stage  of  the  proceedings. 
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lile^ponlrenf  0  0i>itttionfi  to  t^t  ^pptal. 


Objections  involving  dismissal  of  the  Appeal^  156. — Respondent  not  to 
anstcer^  ib. — hut  to  pray  dismissaly  157. —  Where  Amendment  neces' 
sary^  Respondent  to  pray  amendment  before  answe^^ing^  ib. — Objections 
for  want  of  Pa^^ies  overlooked  belotv^  158. — Not  allowed  in  the  House  of 
Lordsy  ib. — All  objections  should  he  made  before  expiration  of  time  for 
answering^  ib. 

The  respondent's  solicitor  ought  in  due  time  to  repair 
to  the  Parliament  OflBce  to  inspect  the  appeal,  and  to 
ascertain  whether  a  recognisance  has  been  entered  into ; 
for  until  a  recognisance  has  been  perfected,  no  material 
expense  should  be  incurred  by  the  respondent ;  especially 
if  there  be  reason  to  believe  that  the  appeal  is  brought 
merely  for  purposes  of  delay  or  vexation. 

If  the  appeal  be  in  any  respect  irregular,  or  informal, 
the  respondent  ought  not  to  put  in  his  answer,  but  should 
present  a  petition  to  the  House,  objecting  to  the  appeal, 
by  reason  of  such  irregularity  or  informality ;  and,  there- 
fore, praying  their  Lordships  to  dismiss  the  appeal  with 
costs.  For  if  the  respondent  treat  it  as  an  effective  ap- 
peal, by  answering  and  suffering  it  to  proceed,  he  will  not 


KE8P0NDENT*S  0BJECTI0N6  TO  THE  APPEAL.         157 

be  entitled  to  costs  on  the  subsequent  dismissal  of  the 
appeal  (*). 

A  petition  to  dismiss  an  appeal  (like  all  other  petitions 
relating  to  incidental  points  arising  in  the  conduct  of 
causes  in  the  House  of  Lords)  may  be  presented  to  the 
House  after  two  clear  days'  notice  given  to  the  respond- 
ent's agent ;  when  the  petition  will  be  referred  to  the  ap- 
peal committee,  on  whose  report  an  order  will  be  made 
either  dismissing  the  appeal,  or  dismissing  the  respond- 
ent's petition.  In  cases  of  difficulty,  the  appeal  commit- 
tee occasionally  report  their  opinion,  that  the  matter 
should  be  decided  by  the  House  itself,  upon  argument  by 
one  coimsel  of  a  side. 

The  subject  of  preliminary  objections,  to  be  made  the 
foundation  of  an  application  for  dismissal,  has  been,  in  a 
great  degree,  anticipated  in  a  preceding  chapter,  while 
considering  the  circumstances  under  which  an  appeal  will 
lie.  Suppose,  for  example,  that  the  decree  or  order  com- 
plained of  relates  purely  to  costs,  and  that  those  costs 
were  in  the  discretion  of  the  court  below ;  or  suppose  that 
it  is  a  decree  by  consent,  the  respondent  is  not  to  answer 
such  an  appeal,  but  must  petition  to  have  it  dismissed 
with  costs. 

Where  the  objection,  on  the  other  hand,  is  one  not  in- 
volving dismissal  of  the  appeal,  but  which  admits  of  being 
corrected  by  amendment,  the  respondent,  who  has  an 
interest  that  the  proceedings  in  the  cause  be  regularly 
conducted,  ought,  before  putting  in  his  answer,  to  present 
a  petition,  calling  upon  the  appellant  to  make  the  neces- 
sary amendment.  The  prayer  of  the  respondent's  peti- 
tion, in  such  a  case,  will  be  that  the  appellant  may  be 
ordered  to  amend  his  appeal,  to  amend  the  respondent's 
copy,  and  to  pay  costs. 

(»)  Norbury  v.  Meade,  3  Bli.  261. 
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The  objections  of  most  ordinary  occurrence,  are  those 
which  arise  from  want  of  parties.  And  on  this  head  it 
is  to  be  observed,  that  objections  of  tliat  nature,  which 
might  have  been  made  in  the  court  below,  will  not  be 
allowed  to  be  advanced,  for  the  first  time,  in  the  House 
of  Lords  (^). 

In  general,  all  objections  to  the  form,  or  to  the  compe- 
tency of  an  appeal,  should  be  made  by  petition  to  the 
House,  before  putting  in  the  answer ;  or  before  the  expi- 
ration of  the  time  limited  for  putting  in  the  answer. 
In  this  way  the  matter  of  objection  will  be  investigated 
and  disposed  of  by  the  appeal  committee;  it  being 
always  held  desirable  that  the  House,  at  the  hearmg, 
should  not  be  troubled  with  discussions  upon  points  of 
form  or  practice  not  affecting  the  substantial  merits  of 
the  cause. 

In  Attwood  V.  Small  {%  the  respondent's  counsel  at- 
tempted to  stop  the  hearing,  on  the  ground  that  one  of 
the  parties  in  the  court  below  had  not  been  served  with 
notice  of  the  appeal.  But  the  House  (although  it  allowed 
the  objection  so  far  as  not  to  preclude  the  respondent's 
counsel  from  the  observations  he  intended  to  make  in  his 
argument)  refused  to  postpone  the  hearing. 

(^)  Mullins  9.  Townsend,  2  Dow.  and  CL  430.  {^)  G  CI.  and  Fin.,  200. 
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CHAPTER  THE  ELEVENTH. 


et  t^t  ^nsfotTt 


Of  the  Atmcer^  159. — Form  of  Antwerp  160. —  Where  Beapondent  i$ 
abroad^  ib. — Gtiardian  appointed  to  put  in  an  anstoer  for  an  Infant^ 
\6l,— Where  a  crose  appealie  necessary^  162. —  Want  of  ansiter  not 
held  a  contempt^  163. — Secue^  if  Respondent  applies  for^  and  obtains 
time,  164. — Costs  tciltnot  he  given  to  a  Respondent  who  does  not  answer^ 
ib. — Answer  entered  nunc  pro  tunc,  165. 

A(xx)RDiNG  to  ancient  practice,  the  respondent's  answer 
to  an  appeal  in  the  House  of  Lords,  like  the  defendant's 
answer  to  a  bill  in  Chancery,  was  enforced  by  attach- 
ment, thus : — 

Bovey  v.  Bovey,  15  February,  1692. — Ordered,  on  tbe  appellant's 
petitioD,  that  tbe  respondent  Elizabeth  Bovey  put  in  ber  answer  to  the 
appeal  on  or  before  the  18th  February,  at  10  o'clock  in  the  forenoon;  and 
in  default  of  her  so  doing,  that  she  be  attached. 

Special  answers  have  been  discontinued  in  the  House 
of  Lords  for  upwards  of  a  century,  in  consequence,  I 
apprehend,  of  the  rule  established  against  the  reception 
of  fresh  matter  or  new  evidence  upon  appeals  (*). 

The  modem  answer  is  a  general  negation,  in  the  nature 
of  a  plea  of  in  ntUlo  est  erratum ;  its  sole  object  being 

(* )  See  infra,  **  Evidence  upon  Appeala,"  Chapter  13,  p.  171. 
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apparently  to  join  issue  between  the  parties  to  the  cause. 
It  is  engrossed  on  parchment,  and  is  as  follows : — 

The  answer  of  C.  D.,  respondent  to  the  petition ; 

And  appeal  of  A.  B.,  appellant. 
The  respondent  not  confessing  or  acknowledging  all  or  any  of  the 
matters  and  things  in  the  said  petition  and  appeal  mentioned  to  be  true 
as  the  same  are  therein  set  forth,  and  reserving  to  himself  all  benefit  and 
advantage  of  exceptions  to  the  errors,  defects,  and  imperfections  in  the 
said  appeal  contained  for  answer  thereunto,  saith,  he  admits  that  the  Court 
of  Chancery  (or  whatever  other  court  it  may  be)  did  make  such  decree 
or  order  as  in  the  said  petition  and  appeal  is  or  are  mentioned  and 
complained  of ;  but  as  to  the  date  and  contents  of  such  decree  or  order 
the  respondent  doth,  for  greater  certainty,  refer  to  the  said  decree  or 
order,  when  the  same  shall  be  produced ;  but  the  respondent  is  advised 
that  the  said  decree  or  order  is  Qor  are^  agreeable  to  equity  and  justice; 
and  he  humbly  submits  that  the  same  ought  to  be  affirmed,  and  the 
said  petition  and  appeal  dismissed  with  costs. 

(Signed)         E.  F., 
Agent  for  the  Respondent. 

If  there  are  several  respondents,  the  answer  of  each 
may  be  put  in  separately;  or  a  joint  and  several  answer 
may  be  put  in  for  all  of  them.  If  the  respondent  employ 
no  solicitor  or  agent,  the  answer  wiU^  of  course,  be  signed 
by  himself. 

The  party,  respondent  in  the  two  following  cases,  being 
abroad  at  the  time  of  presenting  the  appeal,  an  answer 
was  ordered  to  be  put  in,  signed  by  the  counsel  who  had 
acted  for  the  party  in  the  court  below. 

St.  John  V.  Bennett,  2  January,  1704. — A  petition  was  presented  on 
behalf  of  certain  military  officers  setting  forth  that  the  appellant,  formerly 
their  regimental  agent,  had  brought  an  appeal  to  the  House  on  the  Idth 
November  then  last,  to  which  Captain  Bennett,  relator  in  the  cause,  was 
ordered  to  put  in  his  answer.  That  the  said  Captain  Bennett,  being  then 
chief  engineer  at  Gibraltar,  his  answer  could  not  be  put  in  as  ordered. 
The  petition  further  stated  that  the  appeal  was  brought  for  delay,  an^ 
would  be  prejudicial  to  the  petitioners;  and  therefore  humbly  prayed 
that  an  answer  might  be  put  in  under  the  hand  of  the  counsel  for  the 
relator,  as  though  the  said  Bennett  was  present.     It  was  ordered,  that 
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the  answer  of  the  said  Joseph  Bennett,  signed  by  his  counsel,  should  be 
suficieDt. 

Fane  v.  The  Duke  of  Devonshire,  5  December,  1718. — Two  of  the 
respondents  had  put  in  their  answer,  but  in  respect  the  Earl  of  Ayles- 
bmy,  another  respondent,  was  then  abroad,  and  only  a  trustee ;  the  House 
^was  moved  (both  parties  consenting)  to  proceed  to  a  hearing  on  the 
answar  of  the  Earl  in  the  Court  of  Chancery,  without  requiring  any 
further  answer  from  his  Lordship  in  the  House.  A  committee  was  there- 
opon  appointed  to  search  precedents  as  to  the  mode  of  putting  in  answers 
to  appeals  for  respondents  who  were  beyond  sea,  or  otherwise  disabled  to 
answer  in  person ;  and  also  to  consider  whether  any  and  what  persons 
were  concerned  in  interest  besides  those  who  had  ahready  answered  in  the 
cause,  and  to  report  to  the  House. 

9  December. —The  committee  reported  that  they  had  found  the  above  pre- 
cedent of  St.  John  r.  Bennett ;  and  also  stated  that  there  had  been  produced 
before  them  the  answer  put  in  for  the  Earl  of  Aylesbury  in  the  Court  of 
Chancery,  when  this  cause  was  there  depending,  pursuant  to  an  order  of 
that  court  signed  only  by  counsel,  his  Lordship  being  beyond  sea.  There 
had  also  been  produced  before  them  a  deed  of  settlement  made  by  William 
late  Earl  of  Devonshire,  dated  11th  July  1688,  by  which  it  appeared 
that  the  said  Earl  of  Aylesbury  was  only  a  trustee  and  no  ways  concerned 
in  interest ;  and  the  said  Duke  of  Devonshire  and  Mr.  Fane  being  present, 
desired  an  answer  to  the  said  appeal  might  be  put  in  in  like  manner  as  was 
for  the  said  Earl,  put  into  the  Court  of  Chancery.  And  the  committee  were 
therefore  of  opinion  that  an  answer  to  the  said  appeal,  signed  by  the 
counsel  for  the  respondents,  put  in  for  the  Eai*l  of  Aylesbury,  would  be 
sufficient  in  this  case ;  which  report  was  agreed  to  by  the  House,  and  it 
was  ordered  that  an  answer  to  the  said  appeal,  signed  by  the  counsel  for 
tiie  respondents,  be  put  in  for  the  Earl  of  Aylesbury. 

In  the  following  case  the  mother  of  an  infant  female 
defendant  had  been  assigned  her  guardian  by  the  court 
below,  to  put  in  her  answer  in  a  cause  in  which  the 
mother  herself  was  a  party.  The  mother  afterwards,  on 
her  own  behalf  appealed  from  the  decree,  making  her 
daughter,  amongst  others,  a  respondent ;  upon  which  the 
House  assigned  a  fresh  guardian  to  the  daughter,  to  put 
in  her  answer  to  the  appeal. 

Ambrose  V.  Ambrose,  10  April,  1717. — The  appeal  of  Elizabeth  Am- 
brose, widow  and  relict  of  Jonathan  Ambrose,  citizen  and  goldsmith  of 
London,  complaining  of  a  decree  in  Chancery,  and  praying  that  the  Fitz^- 
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waiter  estate  in  the  appeal  mentioned  might  be  declared  to  form  part  of 
the  personal  estate  of  her  husband,  and  as  such  be  divided  between  her 
and  her  children  according  to  the  custom  of  the  city  of  London ;  or,  at 
leastwise,  that  the  appellant  might  have  one-third  part  of  the  rents  and 
profits  thereof  for  the  time  past  and  for  the  time  to  come  during  her  life, 
as  her  dower  and  third  part.  Ordered,  that  Thomas  Ambrose  and  Tho- 
masin  Ambrose,  an  infant  (the  daughter  of  the  appellant),  do  put  in  their 
answers  to  the  said  appeal  respectively,  &c. 

8  May,  1717. — Petition  of  said  Thomasin  Ambrose,  one  of  the  respond- 
ents, setting  forth  that  the  petitioner  was  an  infant,  and  that  the  appellant, 
her  mother,  being  by  the  Court  of  Chancery  assigned  her  guardian,  the 
petitioner  put  in  her  answer  in  the  said  court  by  her  said  guardian  and 
mother ;  and  therefore  praying  that  the  House  would  assign  the  petitioner 
another  guardian,  or  give  directions  to  the  petitioner  in  what  manner  she 
might  put  in  her  answer  to  the  said  appeal.  Ordered,  that  the  clerk  do 
search  for  precedents. 

14  May,  1717. — The  clerk  reported  that  he  had  found  no  precedent  for 
such  an  appointment;  but  the  House  being  informed  that  the  infant  attended 
with  her  uncle,  whom  she  desired  might  be  assigned  her  guardian,  they 
were  both  called  in,  and  her  uncle  at  the  bar  consenting  to  be  her  guardian 
for  the  putting  in  a  proper  answer  to  tlie  said  appeal,  he  was  accordingly 
assigned  her  guardian  for  that  purpose. 

Before  lodging  the  answer,  it  ought  to  be  determined 
whether  any  of  the  decrees  -or  orders  made  in  the  cause 
are  such,  either  in  whole  or  in  part,  as  ought  advisably 
to  be  made  the  subject  of  a  cross  appeal ;  because  the 
Standing  Order,  No.  127,  («»)  requires  that  such  cross 
appeal  shaU  be  presented  within  a  fortnight  after  putting 
in  the  answer  to  the  principal  appeal.  And  here  it  is  to 
be  borne  in  mind,  that  although  the  answer  is  usually 
required  in  English  causes  within  a  fortnight,  and  in 
Irish  causes  within  five  weeks  after  the  reception  of  the 
appeal,  yet  according  to  the  practice  of  the  House,  the 
answer  will,  in  general,  be  received,  if  delivered  in,  four 
days  before  the  hearing  of  the  cause  (**)  and  it  is  not 
usual  to  lodge  it  until  the  respondent's  printed  case  is 
prepared  for  depositation,  by  which  time  a  deliberate 

(*)  See  Appendix,  No.  1.  (*>)  Standing  Order,  No.  117)  Appendix,  No.  I. 
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opportunity  will  have  been  afforded  for  deciding  whether 
to  tender  a  cross  appeal  or  not. 

When  the  answer  is  delivered  to  the  clerk,  he  is  re- 
quired by  the  Standing  Order,  No.  109  {%  unmediately  to 
indorse  thereon  the  day  on  which  such  answer  is  brought 
in.  And  the  names  of  the  parties  answering,  and  of  those 
to  whose  appeal  such  answer  is  put  in,  are  ordered  to  be 
the  same  day  entered  in  the  Journals. 

If  the  respondent  put  in  his  answer  within  the  time 
limited  by  the  order  of  the  House,  he  may  move  to  have 
the  cause  set  down  for  hearing.  The  motion  paper  de- 
livered in  for  that  purpose  at  the  Parliament  Ofl&ce  will 
be  as  follows : — 

A.  B.,  appellant ; 
CD.,  respondent. 
The  respondent  having  pnt  in  his  answer  to  this  appeaL 
May  it  please  your  Lordship  to  move  that  the  cause  may  be  set  down 
for  hearing  after  those  already  appointed. 

The  order  requiring  the  respondent  to  put  in  his 
answer,  although  formerly  enforced  by  compulsory  pro- 
c^^,  appears  now  to  be  regarded  as  in  the  nature  merely 
of  notice  to  the  respondent  that  the  cause  is  sub  judice. 

A  party  failing  to  answer  is  not  considered  guilty  of 
a  contempt  in  the  House  of  Lords ;  his  non-appearance 
being  in  fact  held  only  to  be  a  reason  for  the  exercise  of 
greater  vigUance  and  circumspection  in  the  final  dis- 
posal of  the  case  upon  the  merits.  The  respondent  has  the 
decision  of  the  Court  below  in  his  favour.  He  considers 
that  decision  sound ;  and  he  may  be  unwilling  or  unable 
to  sustain  the  expense  of  a  new  contest  in  a  new  court 
with  reference  to  the  same  subject  matter.  Prima  facie, 
therefore,  the  absence  of  the  respondent  is  evidence  of  his 
confidence  in  the  merits  of  his  cause,  rather  than  of  any 
contumacy  or  disrespect  to  their  Lordships'  authority. 

(")  See  Appendix,  No.  1. 
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Thus  in  the  case  of  Hamilton  v.  Littlejohn  (^),  17  March 
1836,  where  the  respondent  did  not  appear,  the  House, 
although  they  reversed  the  judgment  of  the  Court  of 
Session,  would  not  give  the  costs  of  the  appeal ;  Lord 
Lyndhurst  observing  "that  the  respondent  had  relied 
on  the  judgment  of  a  court  of  competent  jurisdiction. 
Had  she  not  (said  his  Lordship)  a  right  to  do  so  ?" 

But  where  a  party  respondent  applies  for  and  obtains 
indulgence  from  the  House,  and  afterwards  abandons 
the  defence ;  the  decision  of  the  House  may  be  diflFerent 
Thus 

Hamilton  v.  Hamilton,  18  June,  1724. — On  the  day  appointed  for 
hearing  the  cause,  counsel  appearing  for  the  appellant  alone,  the  minute 
in  the  Journal  states,  that  the  cause  having  '^  formerly  heen  set  down  to 
be  heard  ex  parte^  in  default  of  an  answer  of  the  respondents  or  any  of 
them,  after  a  peremptory  day  appointed  for  that  purpose;  and  the 
respondents  having  been,  after  that,  so  far  indulged  as  to  have  the  case 
put  off  to  a  further  day,  with  liberty  for  them  to  be  heard ;  and  in  order 
thereto,  to  put  in  their  answer  to  the  said  appeal,  and  yet  this  day  not 
appearing,  but  deserting  their  defence  and  opposition  to  the  said  appeal ; 
it  is  ordered  and  adjudged  that  the  said  several  interlocutors  be  reversed, 
and  it  is  hereby  declared  that  it  is  the  opinion  of  the  House  that  the  said 
William  Hamilton,  elder  brother  of  James  Hamilton  the  respondent,  was, 
by  virtue  of  the  disposition  in  the  pleadings  mentioned,  fully  vested  in  the 
fee  and  property  of  the  estate  of  Arliston  without  the  necessity  of  serving 
heir  to  Sir  James  Hamilton  his  father;  and  that  the  two  dispositions 
made  by  the  said  James  Hamilton  the  26th  December,  1711,  in  the 
pleadings  mentioned,  in  favour  of  the  appellant  were  good  and  effectual 
deeds,  and  the  same  are  hereby  established,  subject  to  the  true  and  lawfal 
debts  of  the  said  William  Hamilton." 

It  is  to  be  kept  in  view  that  although  their  Lordships 
will  not  award  costs  against  a  respondent  failing  to 
appear ;  so  neither  on  the  other  hand  will  they  allow 
costs  to  a  respondent  who  omits  to  put  in  his  answer. 
In  the  case  of  Clyne  v.  Clyne  {%  the  respondent  at  the 
hearing  of  the  cause  presented  his  printed  cases,  and  the 

(«•)  4  CL  and  Fm.  20.  (•)  McL.  and  Bob.,  1 16. 
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House  affirmed  the  judgment  of  the  Court  of  Session ; 
and  were  disposed  to  award  costs  to  the  respondent. 
But  inasmuch  as  it  was  found  that  he  had  not  put  in 
his  answer  to  the  appeal,  it  was  determined  that  no 
costs  could  be  allowed  him. 

In  the  following  case,  where  by  mistake,  a  party  re- 
spondent had  been  heard  without  having  put  in  his 
answer,  it  was  afterwards  allowed  to  be  entered  nunc 
pro  tunc. 

Wilson  V.  Alexander,  14  August,  1807. — ^'  The  House  being  informed 
that  the  answer  of  the  respondent,  John  Alexander,  had  been  by  mistake 
omitted  to  be  put  in  by  the  respondent  till  this  day,  though  he  had  been 
heard  by  counsel  who  appeared  in  his  behalf  at  the  hearing  of  the  cause; 
ordered,  that  the  answer  of  the  said  respondent  be  entered  nunc  pro  tunc 
upon  the  2dd  day  of  November  1808,  when  the  case  was  set  down  for 
hearing ;  and  the  judgment  in  the  said  case  be  amended,  by  inserting  after 
the  words,  ^  the  answer  of,'  the  following  words,  namely,  '  John  Alex- 
ander/ " 
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In  default  of  Answer^  motion  for  Peremptory  Order ^  166. — Form  thereof y 
167.  —  Motion  to  set  down^  ex  parte,  ih.-^Form  thereof  \b»^Not 
usually  made  till  after  Appellants  Case  lodged^  168. — Provisions  of 
Standing  Orders^  Nos,  107, 108,  and  123,  respectively^  ib. 

The  Standing  Order,  No.  106,  declares  that 

^^  When  upon  an  appeal,  an  order  is  made  for  the  respondent  to  answer 
thereunto  by  a  time  limited,  and  no  answer  is  put  in  by  that  time ;  upon 
proof  made  of  due  serrice  of  such  order,  a  peremptory  day  shall  be 
appointed  for  putting  in  the  answer  without  any  further  notice  to  be 
given  to  the  respondent  (•)." 

When  the  period  limited  for  putting  in  the  answer  has 
expired,  the  appellant's  agent  ought  to  make  inquiry  at 
the  Parliament  Office,  to  know  whether  such  answer  have 
been  lodged.  If  it  be  not  lodged,  he  may  move  for  a  per- 
emptory order,  requiring  the  respondent  to  answer  within 
a  week.  This  is  done  by  motion  made  upon  production 
of  the  affidavit,  indorsed  on  the  original  order  of  service ; 
which  (with  such  affidavit)  is  thereupon  deposited  in  the 

(*)  Sed  qucere — Whether  this  order  is  not  to  a  certain  extent  superseded  by  the 
Standing  Order,  No.  177 1  See  Appendix,  No.  1,  and  Chapter  upon  Printed 
Cases,  infra. 
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Pflrliament  Office,  as  evidence  of  the  service,  and  as  the 
groundwork  of  the  motion.  The  instructions  for  the  mo- 
tion are  in  these  terms,  and  are  delivered  to  the  clerk : — 

A.  B.,  appellant ; 
C.  D.,  respondent. 
The  respondent  not  baTing  put  in  his  answer  as  required  by  order  of 
the  House. 

Maj  it  please  jonr  Lordship  to  move  that  he  may  be  ordered  to  put  in 
his  answer  peremptorily  within  a  week. 

This  motion  is  made,  or  supposed  to  be  made,  in  the 
House  by  a  Peer.  The  order  asked  is  granted  as  matter 
of  course,  and  a  minute  is  entered  in  the  Journals  as  fol- 
lows:— 

^*The  House  being  informed  that  C.  D.,  respondent  to  the  appeal  of 
A.  B.,  has  not  put  in  his  answer  to  the  said  appeal,  though  duly  served 
with  the  order  of  this  House  for  that  purpose ;  and  an  affidavit  of  the 
dae  service  of  the  said  order  being  read ;  ordered,  that  the  said  respondent 
do  put  in  his  answer  to  the  said  appeal  peremptorily  within  a  week." 

Service  of  this  order  is  unnecessary,  being,  indeed,  ex- 
pressly dispensed  with  by  the  Standing  Order,  No.  106  (^). 

At  the  expiration  of  the  week,  the  appellant's  agent  will 
again  make  inquiry  at  the  Parliament  Office ;  and  if  he 
find  that  the  respondent  has  not  complied  with  the  per- 
emptory order,  he  may  next  move  to  have  the  cause  set 
down  for  hearing  eo!  parte.  This  is  done  by  motion ;  the 
instructions  for  which,  in  the  following  terms,  are  deli- 
vered to  the  clerk : — 

A.  B.,  appellant ; 
G.  D.,  respondent. 
The  respondeat  not  having  put  in  his  answer  to  this  appeal,  although 
peremptorily  ordered  so  to  do  within  a  week. 

May  it  please  your  Lordship  to  more  that  the  cause  may  he  set  down 
for  hearing  ex  parte  after  the  causes  already  appointed  for  that  purpose. 

Upon  this  motion  an  order,  of  course,  is  granted  as 
prayed. 

(^)  See  Appendix,  No.  1. 
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I  may  observe  that  although,  by  the  provisions  of  the 
Standing  Order,  No.  106,  it  appears  competent  to  obtain  a 
peremptory  order  against  the  respondent,  before  the  ap- 
pellant has  deposited  his  own  printed  case;  yet  this  comw 
is  not  usual,  nor,  in  general,  can  any  increased  dispatch, 
or  other  benefit,  arise  from  it.  The  usual  and  more 
advisable  practice  seems  to  be,  to  postpone  these  motions 
against  the  respondent,  until,  by  the  depositation  of  his 
printed  case,  the  appellant  has  himself  done  all  that  is 
incumbent  on  him  to  prepare  the  cause  for  hearing.  On 
comparing  the  Standing  Order,  No.  106,  with  the  Standing 
Order,  No.  177,  it  will  be  found  that  the  former  gives  liberty 
to  the  appellant  to  move  for  a  peremptory  order  against 
the  respondent,  on  the  expiry  of  the  time  limited  for 
putting  in  his  answer ;  whereas,  by  the  latter,  it  would 
appear,  that  such  liberty  is  not  given  until  the  expiration 
of  the  tune  limited  for  depositing  the  printed  cases  on  both 
sides.  The  practice  of  the  House  is  understood  to  be 
governed  by  the  order  latest  in  point  of  date. 

By  the  Standing  Order,  No.  107  C^),  it  is  ordered, 

That  upon  appeals  to  which  answers  shall  he  put  in  daring  the  session 
in  which  such  appeals  shall  have  been  presented,  and  for  hearing  whereof 
no  day  shall  be  appointed  in  such  session ;  if  neither  party  shall  apply  to 
the  House  for  a  day  for  hearing  within  eight  days  from  and  after  the  first 
day  of  the  next  session,  such  appeal  shall  stand  dismissed ;  but  without 
prejudice  to  the  appellant's  prosecuting  any  new  appeal  thereafter. 

If  the  first  nine  days  of  the  session  immediately 
following  that  session  in  which  such  appeal  was  pre- 
sented, be  allowed  to  expire,  without  a  motion  made 
to  have  the  cause  set  down  for  hearing,  the  appeal  will 
stand  dismissed. 

By  the  Standing  Order,  No.  108  {%  it  is  ordered, 


(^)  See  Appendix,  No.  1.  ('')  See  Appendix,  No.  1. 
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That  upon  appetlls  to  which  no  answers  shall  be  put  in  during  the 
eession  in  which  such  appeals  shall  have  been  presented ;  if  neither  the 
appellant  shall  apply  to  the  House  to  appoint  a  peremptory  day  to  answer, 
nor  the  respondent  put  in  an  answer  within  eight  days  from  and  after 
the  first  day  of  the  next  session,  such  appeal  shall  stand  dismissed ;  but 
without  prejudice  to  the  appellant's  presenting  any  new  appeal  thereafter. 

If  the  first  nine  days  of  the  session  immediately 
following  that  session  in  which  such  appeal  was  pre- 
sented, he  allowed  to  expire,  without  either  an  answer 
put  in,  or  a  motion  made  for  a  peremptory  order,  the 
appeal  will  stand  dismissed. 

In  the  two  contingencies  contemplated  by  these  orders, 
the  appellant,  whose  appeal  stands  dismissed,  may  either 
present  a  new  appeal,  or  he  may  present  a  petition  to  the 
House,  praying  restoration  of  his  former  appeal.  The 
latter  course  is  most  advantageous;  and,  in  general, 
where  there  is  time  to  bring  a  new  appeal,  the  respondent 
will  gain  nothing  by  resisting  the  restoration  of  the  former 
one. 

By  the  Standing  Order,  No.  123  (^),  it  is  ordered. 

That  when  the  session  determines  before  the  expiry  of  the  time  limited 
for  putting  in  the  answer,  and  no  answer  shall  have  been  put  in  during 
the  same  session,  service  of  the  order  five  weeks  before  the  first  day  of  the 
next  session  shall  be  deemed  good  service ;  and  the  appellant  may  apply 
for  a  peremptory  order  within  three  days  from  and  after  the  first  day  of 
such  next  session. 

This  order  provides  for  a  state  of  matters  not  contem- 
plated by  the  Standing  Orders,  Nos.  107  and  108.  The 
Standing  Order,  No.  107,  applies  to  the  case  where  an 
answer  has  been  put  in  during  the  session  in  which  the 
appeal  was  presented ;  but  for  hearing  whereof  no  ap- 
pointment has  been  made.  The  Standing  Order,  No.  108, 
again  applies  to  the  case  where  the  answer  has  not  been 
put  in  during  the  session  in  which  the  appeal  was  pre- 

(*)  See  Appendix,  No.  1. 
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sented.  But  this  fiirther  order,  No.  123,  supposes  the 
time  given  for  answering  to  be  unexpired  at  the  close  of 
the  session  in  which  the  appeal  was  presented.  The  re- 
spondent, therefore,  in  such  a  case,  would  be  entitled  to 
his  full  allowance  of  time ;  and,  consequently,  it  would 
not  be  competent  to  the  appellant  to  move  for  a  peremp- 
tory order  within  the  first  nine  days  of  the  next  session. 
To  enable  him  to  do  so,  he  must  serve  the  order  to  an- 
swer five  weeks  before  the  first  day  of  the  next  session ; 
in  which  case  he  can  move  for  a  peremptory  order  within 
three  days  firom  and  after  such  first  day  of  such  next  ses- 
sion of  Parliament. 
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CHAPTER  THE  THIRTEENTH. 


(Bttititmt  tqion  appeals. 


Formerly  Witnewei  examined^  and  no  resfrictian  as  to  line  of  examine*' 
iion^  171. — Eule  establishedy  172— excluding  all  evidence  not  previously 
submitted  to  the  Court  beloto^  174. — Upon  new  Evidence  a  Remit  icill  be 
made,  176. — Saeh  Applications  not  favoured^  176. —  Where  evidence 
rejected  below,  177. — House  will  consider  whether  it  would  have  made  a 
difference  in  the  decree^  i}},--^ Modification  of  Rule  against  reception  of 
new  evidence^  ib. — Rule  will  not  prevent  the  House  from  askiny  addi- 
tional information  when  necessary y  178. — Even  as  to  points  arising  sub' 
sequently  to  the  entering  of  the  Appeal^  179. — After  Appeal  tender ed^  the 
Court  below  cannot^  without  leave,  expunge  any  part  of  the  evidence,  181. 
Attomey-Greneral  ordered  to  prosecute  a  party  who  had  laid  before  the 
House  evidence  suspected  to  be  forged,  ib. 

The  very  name  of  a  Court  of  Review  suggests  that  the 
evidence  to  be  laid  before  it  should  be  the  same  as  that 
which  has  previously  been  submitted  to  the  considera- 
tion of  the  Court  below. 

This  principle,  though  almost  self-evident,  was  not 
recognised,  or  at  all  events,  was  not  acted  upon,  by  the 
House  in  its  earlier  exercise  of  jurisdiction  upon  appeals 
from  Courts  of  Equity. 

Thus  it  was  anciently  the  practice  to  examine  wit- 
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nesses  upon  hearings  at  the  bar;  as  appears  by  the 
following  entry  in  the  Journals : — 

25  February,  1640. — Ordered,  that  none  shall  presume  to  approach 
the  doors  of  the  Upper  House  of  Parliament  when  the  Court  shall  be 
sitting,  but  such  as  are  parties,  counsel,  or  toitnessei^  on  the  cause  then  in 
hearing,  on  pain  of  imprisonment. 

And  this  is  made  still  clearer  by  the  report  of  the 
Committee  for  Privileges  of  the  12th  May  1645,  stating, — 

That,  according  to  ancient  precedent,  the  mode  of  proceeding  upon 
appeals  was  by  petition  and  answer,  and  witneaei  to  be  examined  on 
both  sides. 

It  does  not  appear  that  any  rule  existed  at  this  early 
period,  either  to  prevent  the  examination  of  former  wit- 
nesses to  new  matter,  or  to  prevent  the  examination  of 
new  witnesses  to  old  matter.  The  inquiry  before  the 
Lords  was,  probably,  but  little,  if  at  all,  governed  by  the 
course  of  investigation  which  had  previously  been  insti- 
tuted in  the  Court  below. 

The  following  Order  shows  that  the  reception  of  the 
depositions  taken  in  the  Court  below,  as  evidence  in  the 
House  of  Lords,  was  rather  a  matter  of  favour,  and  a 
deviation  from  ordinary  practice. 

25  May,  1641. — Upon  the  appeal  of  Richard  Freshfield  from  a  decree 
in  chancery,  it  was  ^^  ordered  that,  in  regard  of  the  poor  man's  great 
charge  already  in  this  suit,  the  depositions  formerly  taken  in  Chancery 
shall  be  so  far  made  use  of  at  the  hearing  before  their  Lordships  as  they, 
in  their  wisdoms,  shall  think  fit." 

In  process  of  time,  however,  the  true  principle  began 
gradually,  and  but  gradually,  to  unfold  itself     Thus, 

Morley  v.  Elwes,  14  February,  1667. — The  counsel  for  the  respondent 
desiring  that  one  Grange  might  be  examined  viva  voce^  which  being  not 
consented  unto  by  the  counsel  of  the  appellant  in  regard  he  was  not 
examined  in  this  cause  in  the  Court  of  Chancet'jfy  the  counsel  were  com- 
manded to  withdraw,  and  the  House  took  the  same  into  consideration ; 
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and,  after  some  debate,  the  question  being  put,  whether  to  hear  Orange 
at  the  bar  viva  voce  f  It  was  resolved  in  the  negative.  It  was  also  agreed 
that  a  witness  for  the  respondent  might  be  examined  upon  what  he  had 
deposed  in  Chancery ;  hut  not  unto  any  neic  matter. 

Duckett  V.  Mildmay,  22  November,  1680. — The  respondent  having  put 
in  his  answer,  and  the  appellant  having  by  petition  prayed  that  he  might 
have  an  order  to  summon  such  witnesses  to  give  their  evidence  as  had 
already  been  examined  in  Chancery;  and  that  the  several  letters  written 
by  the  petitioner  to  the  Lady  Hungerford,  and  read  in  Chancery  by  the  said 
William  Mildmay  and  the  other  respondents,  might  be  produced.  It  was 
ordered,  that  all  such  witnesses  as  had  been  examined  viva  voce  in  Chan- 
cery be  required  to  appear  at  the  bar  of  the  House  to-morrow,  at  3  o'clock 
in  the  afternoon,  to  be  examined  to  the  same  points  they  were  then 
examined  to,  and  to  no  other  ;  and  it  was  further  ordered,  that  the  said 
William  Mildmay  and  the  above-named  respondents  do  at  the  same  time 
produce  all  such  letters  as  have  been  read  by  the  said  Thomas  Duckett  to 
the  Lady  Hungerford,  tchich  were  read  at  the  hearing  in  Chancery. 

Warner  v.  North,  19  March,  1693. — On  the  appellant's  petition  showing 
that  he  had  had  an  order  of  the  Court  of  Chancery  for  his  examination  of 
witoesses  viva  voce  at  the  hearing  there,  to  prove  deeds,  writings,  and 
copies  of  record;  and  praying  he  might  have  an  order  for  producing 
and  examining  such  witnesses  at  the  bar  of  the  House. — It  was  ordered 
as  prayed. 

Bradshaw  v.  Duke  of  Newcastle,  May  10,  1698. — On  the  appellant's 
petition  praying  an  order  for  witnesse&i  deeds,  and  writings  produced  at  the 
hearing  of  the  cause ;  it  was  ordered,  that  such  persons  as  were  produced 
and  heard  viva  voce  in  the  Court  of  Exchequer,  should  be  produced  and 
heard  at  the  hearing  of  the  cause  in  the  House  on  Tuesday,  and  that  such 
deeds  and  writings  as  were  produced  in  the  Exchequer  should  also  be 
produced  at  the  hearing  in  this  House. 

Sydenham  v.  Mitchell,  April  10,  1702.— On  the  respondent's  petition  it 
was  ordered,  that  all  such  writings  as  were  produced,  and  all  such  wit- 
nesses as  were  ordered  to  attend  at  the  hearing  in  Chancery,  be  produced 
and  do  attend  at  the  hearing  in  this  House. 

Sherrard  v.  Harcourt,  December  9,  1702. — It  was  ordered,  that  two 
witnesses,  who  had  attended  to  be  examined  viva  voce  at  the  hearing  in 
Chancery,  should  attend  in  like  manner  in  the  House  of  Lords  to  be 
exammed,  if  there  be  occasion. 

It  is  inconceiTable  that  any  examination  of  witnesses 
viva  voce,  even  although  restricted  to  the  points  with 
respect  to  which  they  had  previously  given  evidence  in 
the  Court  below,  could  ever  have  been  so  conducted  as 
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to  prevent  some  variation  of  testimony  from  taking 
place.  The  same  questions  might  indeed  be  repeated  to 
the  witnesses,  but  this  would  not  ensure  the  same 
answers  on  all  occasions ;  and  thus  it  would  inevitably 
happen  that  the  case,  as  presented  to  the  appellate  juris- 
diction, would  often  be  a  case  very  different  in  its  com- 
plexion and  bearings  from  that  upon  which  the  Court 
below  had  delivered  judgment. 

To  prevent  this  evil,  it  appears  that  while  the  judicial 
business  of  the  House  was  chiefly  under  the  direction  of 
Lords  Cowper  and  Macclesfield,  the  practice  of  examin- 
ing witnesses  at  the  bar  upon  appeals  was  discouraged, 
and  at  last  entirely  discontinued. 

The  House,  about  the  same  period,  became  very  strict 
in  excluding  all  written  evidence,  except  such  written 
evidence  as  had  been  previously  submitted  to  the  C!ourt 
below.    Thus, 

Drajcot  v.  Talbot,  February  18,  1717. — A  petition  baviug  been  pre- 
sented on  behalf  of  the  appellant,  praying  that  the  respondent  might 
lodge  with  the  clerk  a  pretended  deed  of  settlement  suggested  to  have 
been  executed  by  the  petitioner  s  father,  and  a  writing  purporting  to  be  his 
last  will  and  testament,  so  as  the  petitioner  and  his  counsel  might  peruse 
the  same  and  have  copies  thereof,  after  debate^  (Lord  Gowper  and  Lord 
Macclesfield  being  present),  the  petition  was  by  leave  of  the  House  with- 
drawn, it  not  appearing  that  the  said  writings  had  been  made  use  of  in  the 
court  of  Exchequer  in  Ireland,  from  whence  the  said  appeal  was  brought. 

Lord  Lovat  v,  Mackenzie,  14  April,  1719. — The  respondent's  counsel 
proposing  to  read  a  paper  entitled  ^'  A  Claim  of  the  Solicitor-General  of 
Scotland  before  the  Commissioners  of  Forfeited  Estates  in  Scotland;" 
the  same  was  objected  to,  as  not  having  been  read  below.  It  was  resolved 
that  the  document  could  not  be  read. 

Corporation  of  Coventry  v.  Attomey-Greneral,  3  February,  1720. — 
On  the  appellants'  petition,  it  was  ordered  that  the  respondent  produce  the 
deeds  and  evidence^  whioh  were  produced  and  read  in  the  court  below  in 
order  to  be  made  use  of  in  this  House. 

Clevers  v,  Geohegan,  21  February,  1720. — Ordered,  that  documents 
made  use  of  at  the  hearing  in  the  court  below,  be  admitted  as  evidence  in 
this  House. 


EVIDENCE  UPON   APPEALS.  176 

Bennet  v.  Treppaa,  4  March,  1722. — The  House  being  moyed  that  the 
appellant  might  produce  at  the  hearing  the  proofs  and  papers  in  his  cus* 
todj,  which  were  produced  at  the  hearing  of  the  said  case  in  the  court 
below ;  ordered  aocordinglj. 

The  result,  therefore,  appears  to  be  that,  upon  the 
hearing  of  appeals  in  the  House  of  Lords,  this  principle 
unirersally  prevails, — that  no  evidence  can  be  received 
which  was  not  laid  before  the  Court  below ;  nor  can  any 
evidence  which  was  received  below  be  objected  to  above, 
unless  the  admission  of  improper  evidence  be  among 
the  points  of  the  appeal :  for  if  it  were  otherwise,  the 
superior  Court,  instead  of  determining  on  the  rectitude  of 
the  decree  appealed  from,  would  be  exercising  an  original, 
not  an  appellate  jurisdiction ;  and  might  appear  to  be 
imputing  errors  to  the  Court  below,  where  there  was  no 
pretence  that  any  had  been  committed  (^ ). 

Where  new  evidence  is  discovered  after  the  decree 
appealed  from  has  been  pronounced,  the  House,  under 
certain  cifcumstances,  may  be  induced  to  remit  the 
cause  back  to  the  Court  below,  in  order  to  give  the  party 
claiming  it,  the  benefit  of  such  newly  discovered  evi- 
dence.   Thus, 

Lord  Fingal  v.  Lord  Glerawley,  26  February,  1770.^Petition  of  the 
lespondents,  setting  forth  that  they  had  filed  their  bill  against  the  appel- 
lants in  the  Court  of  Chancery  in  Ireland  for  the  purpose  therein  men- 
tioned ;  that  the  appellants  had  put  in  their  answer  thereto ;  that  divers 
witnesses  were  examined ;  that  publication  had  duly  passed ;  and  that  the 
cause  came  on  to  be  heard  on  the  2nd  March  1769,  when  the  Lord  Chan- 
cellor was  pleased  to  decree  an  injunction  against  the  appellants  to  restore 
to  the  respondents  certain  lands  in  the  county  of  Meath ;  and  that,  on  the 
l4th  March,  the  appellants  had  obtained  an  order  to  rehear.  That  the 
petitioners'  solicitor,  after  the  hearing  of  the  said  cause,  was  informed  of 
certain  proceedings  in  a  certain  cause  in  the  Court  of  Exchequer  in  Ireland ; 
uid,  upon  inspection  thereof,  the  petitioners  apprehended  the  same  to  be 

(0  Sir  John  Eden  «.  Lord  Bute,  3  Bro.  Par.  Ca.  6i9.  Baeah  v.  Moore,  3  Bro. 
Par.  Ca.  646. 
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material  evidence  for  the  petitioners;  and,  on  the  6th  March  1769,  did 
obtain  orders  of  the  Court  of  Chancery  in  Ireland  for  the  petitioners' 
being  at  liberty  to  read  at  the  rehearing  of  the  cause  the  bills  and  answers 
in  the  said  cause.  That  the  said  appellants,  on  the  petitioners'  obtaining 
such  orders,  immediately  deserted  the  rehearing  of  the  cause ;  and  appealed 
to  the  House,  in  order  to  prevent  the  petitioners  from  having  the  benefit 
^f  the  evidence  at  such  rehearing.  That  though,  in  general,  evidence  not 
read  in  the  court  below  could  not  be  read  before  their  Lordships,  yet,  as 
the  decree  in  the  present  instance  was  made  in  favour  of  the  petitioners, 
and  inasmuch  as,  if  the  rehearing  had  taken  place  in  the  court  below,  the 
petitioners  would  have  had  the  benefit  of  reading  the  said  proceedings,  and 
in  that  case  would  have  been  entitled  to  have  read  the  same  before  their 
Lordships ;  the  petitioners  prayed,  that  they  might  be  at  liberty  to  read 
the  said  bills  and  answers  at  the  hearing  of  the  appeal,  saving  just 
exceptions. 

March  8. — After  hearing  counsel,  it  was  ordered  and  adjudged  that  the 
cause  be  remitted  back  to  the  Court  of  Chancery  in  Ireland,  and  that  the 
said  court  do  rehear  the  same. 

Applications  of  this  sort  axe  not  much  favoured  by  the 
House,  as  will  appear  by  reference  to  the  case  of 

Birmingham  v,  Graham,  26  May,  1819. — Counsel  were«heard  for  the 
appellant,  and  proposed  to  produce  a  bond  of  provision  from  William 
Graham,  a  party  to  the  original  deed  of  entail  in  favour  of  his  younger 
children,  dated  the  5th  July  1774 ;  and  also  a  discharge  by  the  present 
respondent  as  one  of  these  younger  children.  The  same  was  objected  to  by 
the  counsel  for  the  respondent  Counsel  were  informed  that  the  instrument 
in  question  not  having  been  produced  in  the  court  below,  the  House  could  take 
no  notice  of  it ;  whereupon  the  appellant's  counsel  prayed  that  he  might 
be  at  liberty  on  a  future  day  to  present  a  petition,  requesting  the  House 
to  receive  the  instrument,  under  circumstances  to  be  in  such  petition 
specially  set  forth.  It  was  ordered,  that  the  further  hearing  be  adjourned 
sine  dUj  and  that  the  appellant  do  pay  to  the  respondent  the  costs  of  the 
day. 

June  19. — A  petition  was  presented  by  the  appellant  setting  forth  that, 
since  the  appeal  was  ordered  to  be  argued,  he  had  discovered  the  deeds 
before  mentioned,  which  were  supposed  by  all  his  advisers  to  be  of  the 
last  importance  to  the  decision  of  the  cause.  That  he  was  therefore  most 
anxious  to  be  heard  on  the  import  of  those  deeds,  but  that  they  could  not 
be  so  heard  unless  the  cause  were  remitted  back  to  the  Court  of  Session 
in  Scotland ;  and  therefore  praying  that  it  might  be  remitted  back  accord- 
ingly, with  instructions  to  hear  parties  forthwith  further  thereupon,  and 
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witli  liberty  to  receiye  such  new  allegations  and  evidence  as  the  occasion 
might  require. 

A  petition  was  also  presented  on  behalf  of  the  respondent,  setting  forth 
that  his  costs,  although  an  account  thereof  had  been  deliyered  to  the 
appellant's  agent,  had  not  yet  been  paid ;  that  he  had  been  put  to  con- 
siderable expense  in  the  court  below  and  in  the  appeal;  and  therefore 
submitting  that,  if  the  House  should  make  such  remit,  the  same  should 
be  on  payment  to  the  petitioners  of  all  their  preyious  costs  and  expenses, 
and  praying  that  the  House  would  refuse  the  prayer  of  the  appellant's 
petition,  or  that  the  respondent  might  be  heard  by  counsel  thereon. 

June  16. — Counsel  having  been  accordingly  heard,  it  was  ordered,  that 
the  appellant's  petition  be  refused,  and  that  he  should  pay  to  the 
respondent  the  costs  of  the  day. 

It  was  argued  in  a  late  case  {%  that  even  if  the  House 
should  be  of  opinion  that  evidence  was  improperly  re- 
jected in  the  Court  below,  they  could  not  look  at  it  so  as 
to  affect  their  judgment  one  way  or  other ;  but  must  at 
once  remit  the  case  back  to  the  Court  below.  But  the 
Lords,  although  a  Court  of  Appeal,  may  and  do  look  at 
evidence  which  has  been  rejected  below ;  to  see  whether, 
if  admitted,  it  ought  to  have  made  any  difference  in  the 
decree ;  and  although  they  should  be  of  opinion  that  it 
should  have  been  received  below,  yet  if  they  should  at 
the  same  time  be  of  opinion  that,  if  received,  it  ought 
to  have  made  no  difference  in  the  decree,  they  will  not 
remit  the  cause.  This  was  the  decision  of  the  House  on 
the  advice  of  Lord  Chancellor  Brougham ;  who  observed 

That  the  House,  sitting  as  a  court  of  equity^  often  does  look  to 
evidence  which  has  been  rejected,  in  order  to  see  whether,  if  admitted,  it 
could  affect  their  judgment ;  and  even  courts  of  law  exercise  a  discretion 
as  to  allowing  new  trials ;  for  if  they  can  get  light  enough  to  see  that 
there  will  be  no  use  in  sending  the  case  to  a  new  trial,  they  will  not  send 
it,  on  the  obvious  principle  of  avoiding  litigation. 

■ 

The  general  rule,  then,  is  that  evidence  not  read  in  the 
Court  below  cannot  be  read  in  the  House  of  Lords.     But 

O  McCabe  v,  Hussey,  2  Dow.  and  CI.,  440. 

N 
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there  are  cases  in  which  this  general  rule  suffers  some 
modification.    Thus 

Rochford  v.  Nugent  (*'),  14  May,  1717. — At  the  hearing  the  appellant's 
counsel  produced  a  common  recovery,  suffered  by  Walter  Nugent,  Esq. 
in  Easter  term  1665,  which  being  read,  they  offered  to  read  deeds  of 
lease  and  release,  declaring  the  uses  of  the  said  recovery :  the  respond* 
ents  opposed  reading  thereof,  alleging  ''  the  same  were  not  read  in  the 
court  below."  And  the  appellant's  counsel,  insisting  on  reading  the 
said  deeds,  and  debate  had  in  relation  to  this  matter,  the  question  was 
put  whether  the  said  deeds  of  lease  and  release  should  be  permitted  to  be 
read.  It  was  resolved  in  the  affirmative,  and  the  same  were  read  accord- 
ingly. 

May  15. — Further  hearing.  The  respondent's  counsel  desiring,  that  the 
answer  of  Walter  Nugent,  the  attorney,  might  be  read,  it  was  objected 
to  by  the  appellant's  counsel,  the  same  not  having  been  read  in  the  court 
below.  After  debate  the  question  was  put,  whether  the  answer  of  the 
said  Walter  Nugent,  to  prove  the  identity  of  the  person  mentioned  in  the 
settlement  made  by  Walter  Nugent,  Esq.  in  the  year  1675,  be  permitted 
to  be  read.  It  was  resolved  in  the  affirmative,  and  the  same  was  read 
accordingly. 

Noel  V.  Noel  ('),  25  April,  1828.— The  subject  of  the  suit  was  a  will 
making  reference  to  a  deed  of  settlement.  The  decree  proceeded  on  the 
construction  of  the  will  without  inspection  of  the  deed.  Upon  arguing 
the  appeal,  however,  it  appeared  that  circumstances  dehors  the  will  were 
admitted.  It  was  therefore  considered  necessary  that  the  House  should 
see  4he  deed  of  settlement  and  certain  deeds  of  mortgage,  (none  of  which 
had  been  called  for  by  or  submitted  to  the  consideration  of  the  court 
below)  in  order  to  assist  in  explaining  the  intention. 

Lord  Eldon,  These  considerations  make  it  necessary  that  we  should 
see  the  settlement  and  the  deeds  creating  the  mortga^^es. 

Lord  Eedesdale.  The  settlement  having  been  expressly  referred  to  in  the 
will,  I  think  we  should  look  at  it  for  the  purpose  of  obtaining  such  fur- 
ther information  as  it  is  absolutely  necessary  should  be  before  the  House, 
to  enable  your  lordships  to  determine  these  questions. 

In  the  late  case  of  Attwood  v.  Small  (J),  the  House  had 
occasion  to  review  the  authorities  on  the  subject  of 
receiving  evidence  not  looked  at  by  the  court  below. 
The  following  observations  are  reported : — 

(«»)  Bro.  Par.  Ca.,  3d.  (*)  12  Pri.,  214.  Q)  6  CI.  and  Fin. 
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Lord  Brougham.  It  has  been  said  that  this  House  may  be  induced, 
upon  appeal,  to  examine  matter  which  was  not  before  the  court  below ; 
and  I  agree  that  the  cases  which  have  been  cited  support  that  doctrine ; 
viz.,  Rochfort  v,  Nugent  (^\  a  case  which  has  been  often  objected  to  on 
another  ground,  but  not  on  this.  Noel  v.  Noel  ('),  was  a  very  peculiar 
case ;  in  which,  after  being  carried  through  all  its  stages  in  the  Court  of 
Exchequer,  and  brought  here  by  appeal.  Lord  Eldon,  with  that  marvel- 
lous sagacity  which  has  been  the  astonishment  of  his  contemporaries,  dis- 
covered that  a  very  important  docament,  a  family  settlement,  had  been 
omitted  in  the  court  below ;  the  production  of  which  altered  the  whole 
case.  We  had  a  great  deal  of  consideration  in  the  case  of  M^abe  v. 
Huseey  (°>) ;  and  it  appeared  to  be  a  different  case  in  the  court  below  firom 
what  it  was  on  the  appeal  here ;  that  it  was  a  totally  new  case  in  this 
court  of  appeal,  a  most  extraordinary  course  of  proceeding  not  very  much 
to  be  &voured ;  this  House,  sitting  as  a  court  of  appeal,  not  exercising 
appellate,  but  an  original  jurisdiction.  I  am  not  about  to  dispute  the 
right,  but  the  expediency,  of  exercising  it.  In  Noel  v.  Noel,  which  is  the 
stronger  of  the  other  two  cases,  the  subject  of  the  suit  was  a  will,  making 
an  express  reference  to  a  settlement.  ^*  It  was  very  extraordinary,  and 
much  to  be  regretted,"  says  Lord  Redesdale ;  and  I  agree  with  him,  that 
the  conrt  below  should  never  have  thought  of  looking  at  that  settlement, 
although  it  was  imported  into  the  will  by  words  of  reference  which  made 
the  settlement,  as  it  were,  part  of  the  will,  with  reference  to  the  argument 
arising  npon  it.  In  the  next  place,  there  appears  no  proof  that  the  in- 
spection of  that  settlement  by  this  House  was  resisted  at  the  Bar.  It 
rather  seems  to  have  been  consented  to,  and  both  parties  were  placed  in  a 
situation  more  favourable  by  the  inspection ;  and,  perhaps,  they  allowed 
it  rather  than  have  the  case  remitted  to  the  court  below.  It  was  a  long 
expensive  family  suit ;  and,  therefore,  the  parties  were  very  naturally  satis- 
fied with  having  Mr.  Sugden  and  Mr.  Shad  well  argue  it  here.  Upon  the 
whole,  therefore,  I  think  Noel  v.  Noel,  as  also  the  other  two  cases,  show 
that  this  court,  being  a  court  of  the  last  resort,  and  having  the  highest  judi- 
cial powers,  has  a  right,  in  order  to  satisfy  its  own  conscience,  to  look  at 
what  was  not  before  the  court  below.  I  am  also  of  opinion  that  it  is  a 
right  that  ought  to  be  very  sparingly  exercised.  In  M*Cabe  ».  Hussey, 
for  aught  I  know,  it  might  have  been  by  consent  also  ;  for  it  does  not 
appear  by  the  report  to  have  been  discussed. 

Lord  Lyndhurit.  I  am  entirely  of  the  same  opinion. 

Where,  as  occasionally  happens,  information  is  required 

0)  5  Bro.  P.  C,  351 ;  and  see  ante,    (")  Dow  v.  Clarke,  440,  and  see  ante, 
p.  178.  p.  177. 

0)  19  Pri.,  214 ;  and  see  ante,  p.  178. 
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by  the  House  ex  propria  mota  on  points  not  sufficiently 
important  to  justify  a  rehearing  or  a  remit  of  the  cause 
to  the  court  below,  such  information  will  be  called  for 
from  the  agents  on  both  sides,  notwithstanding  the  rule 
forbidding  the  reception  of  new  evidence.  That  rule 
is  one  of  convenience,  and  wUl  not  be  suffered  to  have 
an  inconvenient  operation.    Thus — 

Stirling  v.  Forrester,  19  March,  182  L — Consideration  being  bad  of  tbe 
cause,  it  was  ordered,  tbat  tbe  agents  on  botb  sides  do  inquire  and  inform 
tbe  House  wbat  is  become  of  tbe  several  bills  drawn  by  James  and  George 
Spence  on  and  accepted  by  Paterson,  Tod,  and  Co.,  and  Robertson  and 
Steen,  respectively ;  whetber  tbose  bills,  respectively,  bave  been  proved 
against  the  estates  of  all  the  several  parties  to  those  bills,  or  any,  and 
which  of  them,  and  by  whom,  and  what  dividends  bave  been  receiv«^  on 
each  and  every  of  those  bills  from  the  several  estates  of  James  and  Gkorge 
Spence,  David  Paterson,  and  Robertson  and  Steen,  besides  those  expressed 
in  the  account  delivered  in ;  and  by  whom  and  in  wh^t  state  the  proofs  on 
these  bills  stand  ;  and  particularly  who  is  or  are  now  entitled  to  receive 
dividends  thereon,  if  any  future  dividends  &om  these  estates  should  be 
made. 

2d  April.  The  agents  on  both  sides  delivered  in  a  return  to  the  questions 
proposed  by  the  House.     Ordered,  that  the  same  do  lie  on  the  table. 

13  th  June.  Interlocutors  of  the  Court  of  Session  reversed. 

And  even  where  the  information  relates  to  matters 
occurring  subsequently  to  the  date  of  entering  the  ap- 
peal, if  it  be  material,  it  will  be  received,  as  in  the 
following  case : — 

Boyce  v,  Baillie,  14  Dec.  1819.— The  petition  of  the  appellant,  Mrs. 
Boyce,  stated,  that  the  appeal  from  the  Court  of  Session  in  Scotland,  re- 
lated to  a  question  of  divorce  on  the  head  of  adultery,  charged  against  tbe 
appellant,  as  committed  by  her  with  one  James  Bryson ;  and  that  since 
the  appeal  had  been  brought,  an  action  of  damages  was  raised  by  the  re- 
spondent against  Bryson,  and  had  been  tried  in  the  jury-court  in  Scot- 
land, and  a  verdict  given  for  the  defendant.  That  the  petitioner  was  ad- 
vised that  it  was  expedient  for  her  to  state,  in  an  additional  case,  to  their 
lordships,  the  points  which  had  been  decided  in  the  said  action  of  damages 
on  account  of  their  connexion  with  the  present  case ;  and,  therefore,  pray- 
ing that  their  lordships  would  allow  her  to  lodge  an  additional  case  ac- 
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cordinglj.  Ordered,  that  the  petitioner  be  allowed  to  lay  an  additional 
case  on  the  table,  with  liberty  to  the  respondent  to  give  in  an  additional 
case  if  he  think  fit. 

After  an  appeal  had  been  presented,  and  the  cases  had 
been  printed  and  exchanged  with  an  appendix  of  evi- 
dence, as  entered  in  the  registrar's  notes  of  the  proofs  read 
on  the  hearing,  an  order  was  made  in  the  court  below, 
upon  motion,  to  expunge  part  of  the  evidence,  as  having 
been  entered  by  mistake.  Against  this  order  a  second 
appeifl  was  tendered  to  the  House,  and  the  order  was 
reversed  as  irregular;  Lord  Chancellor  Lyndhurst  ob- 
serving. 

That  after  the  first  appeal  had  been  lodged  in  the  House,  and  while  it 
was  waiting  to  be  heard,  it  was  not  competent  for  the  Lord  Chancellor  of 
Ireland  to  make  such  an  order ;  but  the  regular  course  would  have  been  to 
have  applied  to  the  House  ;  and  the  House  would,  in  all  probability,  on 
such  an  application,  have  given  leave  to  the  party  to  apply  to  the  Lord 
Chancellor  of  Ireland ;  and  then  the  alteration  would  have  been  made  by 
the  Lord  Chancellor,  under  the  direction  of  the  House  (^'). 

In  a  case  where  there  was  reason  to  believe  that 
the  evidence  submitted  to  the  House  was  forged,  the 
Attorney-General  was  directed  to  prosecute  the  parties. 

Ward  V.  the  Duke  of  Buckingham,  4  May,  1725. — The  decree  of  the 
Court  of  Chancery  was  affirmed ;  and  the  House  observing  many  razurea 
and  other  violent  suspicions  of  forgery  in  the  written  evidence  produced  at 
the  Bar  by  the  appellant ;  it  was  ordered,  that  His  Majest/s  Attorney- 
General  do  prosecute  the  appellant  for  the  same,  in  such  manner  as  he 
shall  think  fit ;  and  that  the  papers  and  writings  ordered  to  be  delivered 
over  to  the  Court  of  Chancery  should  remain  there  to  be  made  use  of  in 
the  said  prosecution ;  and  that  in  the  mean  time  each  party,  their  agents 
and  solicitors,  should  have  liberty  to  resort  to  and  peruse  the  same  in  the 
Giutody  of  the  registrar. 

(»)  Lopdell  V,  Creah,  1  Bli.  N.  R.,  255. 
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With  respect  to  the  depositation  of  the  printed  cases  on 
both  sides,  the  Standing  Order  No.  177  (*)  requires, 

That  when  anj  appeal  shall  be  presented  to  the  House,  the  appeUa&i 
and  respondent  shall  severally  lay  the  prints  of  their  respective  cases  upon 
the  table  of  the  House,  or  deliver  the  same  to  the  clerk  of  the  Parliaments 
for  that  purpose,  within  four  weeks  after  the  time  appointed  for  the  re- 
spondent to  put  in  his  answer  to  such  appeal ;  and  in  default  of  doing 
so  by  the  appellant,  the  appeal  shall  stand  dismissed,  but  without  preju- 
dice to  the  appellant  presenting  a  new  appeal  within  fourteen  days  of  the 
next  session  of  Parliament,  or  within  the  then  remainder  of  the  time 

(■)  See  Appendix,  No.  1 . 
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limited  by  the  Standing  Order,  No.  118,  for  presenting  appeals  to  this 
House ;  and  in  case  of  default  on  the  part  of  the  respondent,  the  appellant 
shall  be  at  liberty  forthwith  to  set  down  his  cause  ex  parte* 

The  most  material  point  in  this  order  is  the  distinction 
which  it  suggests  between  the  contingency  of  default 
made  by  the  appellant,  and  of  default  made  by  the  re- 
spondent, in  lodging  their  cases  respectively.  When  the 
appellant  makes  default,  the  appeal  stands  absolutely 
dismissed  the  House.  But  when  default  is  made  by  the 
respondent,  the  consequence  is,  merely,  that  the  cause 
may  thereupon  be  set  down  for  hearing  eo)  parte ;  a  con- 
sequence attended  with  no  other  practical  inconvenience, 
than  the  expense  of  a  petition,  to  be  afterwards  presented 
by  the  respondent,  for  leave  to  lodge  his  case,  although 
out  of  time ;  an  appUcation  which,  upon  a  reference  to  the 
appeal  committee,  is  granted  as  of  course.  It  is,  there- 
fore, not  usual  for  respondents  to  apply  for  enlargements 
of  the  time  appointed  for  lodging  their  prints ;  because,  in 
general,  the  prints  on  the  respondent's  side  (as  well  as  his 
answer)  will  be  received  at  any  time  sufficiently  early  to 
admit  of  compliance  with  the  Standing  Order,  No.  117  ('^), 
which  requires  that  the  prints  be  delivered  to  the  clerk  of 
the  Parliaments,  or  clerk-assistant,  in  due  time  to  be  dis- 
tributed to  the  Lords,  at  least  four  days  before  the  hearing 
of  the  cause  (^). 

By  the  Standing  Order,  No.  59  {%  it  is  required  that  the 
printed  cases  upon  appeals  and  writs  of  error,  shall  be 
signed  by  counsel.  The  terms  of  the  order  are  as  fol- 
low : — 

^'  The  House  taking  notice  that  upon  appeals  and  writs  of  error,  there 
have  heen  of  late  several  scandalous  and  frivolous  printed  cases  delivered 

(^)  Originally  the  printed  cases  were  suggestion  of  Lord  Chancellor  Mac- 

not  lodged  in  the   Parliament-ofEice,  clesfield. 

hut  were  delivered  to  the  Peers  hy  the  (*)  Bee  Appendix,  No.  1. 

parties.     The  system  of  depositation  (<i)  Ibid, 
was  adopted  in  1724  :  probably  at  the 
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to  the  Lords  of  this  Uoose.  For  preyenting  whereof  for  the  future,  it  is 
this  day  ordered  that  no  person  whatsoever  do  presume  to  deliver  any 
printed  case  or  cases  to  any  Lord  of  this  House,  unless  such  case  or  cases 
shall  be  signed  by  one  or  more  of  the  counsel  who  attended  at  the  hearing 
of  thd  cause  in  the  courts  below,  or  shall  be  of  counsel  at  the  hearing  in 
this  House." 

This  order  appears  to  have  been  framed  in  consequence 
of  certain  calumnious  reflections  upon  Lord  Chancellor 
Somers  (printed  in  1697,  and  circulated  among  the  Peers) 
with  reference  to  an  appeal  (^)  firom  the  Court  of  Chancery, 
then  depending  before  the  House.  The  order  was  intended 
to  correct  irregularities  not  very  likely  to  recur  in  the 
present  day ;  and  this  object  was  supposed  to  have  been 
secured,  by  requiring  that  the  cases  should  be  signed  by 
one  or  more  of  the  counsel  who  had  acted  for  the  parties 
in  the  court  below ;  or  who  should  be  of  counsel  at  the 
hearing  of  the  appeal. 

The  necessity  which  the  House  felt  at  this  period,  for 
enforcing,  strictly,  the  regulations  of  the  Standing  Order, 
appears  by  the  following  example : — 

Thorogood  «.  Cordell,  19  March,  1699. — After  affirming  the  decree  of 
the  court  of  Chancery,  notice  was  taken  that  the  printed  case  for  the 
appellant  was  signed  hy  one  Charles  Wood,  who  was  not  counsel  in  the 
cause  helow,  nor  at  the  hearing  in  the  House :  whereupon  Charles  Wood 
being  called  in,  and  kneeling  at  the  bar,  asked  pardon  for  his  ofience, 
and  was  reprimanded  by  the  Lord  Chancellor  (Somers)  by  order  of  the 
House. 

The  offence  of  aflBxing  counsel's  names,  without  autho- 
rity, to  printed  cases,  has  been  more  than  once  visited  with 
great  severity  by  the  House.    Thus — 

Colquhoun  r.  Corbett,  1  June  17S6.— Notice  being  taken  that  the 
appellant's  case  was  signed  by  R.  Mackintosh,  Wm.  Adam^  and  John 
Anstruther,  who  did  not  either  of  them  attend  at  the  bar  to  plead  for  the 
appellant,  nor  was  it  supposed  that  they  were  of  counsel  in  the  case  in 

(•)  Bertie  u.  Lord  Falkland,  7  February,  1697,  Collis  Par.  Ca.  10. 
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Scotland;  and  the  Standing  Order  of  the  19th  of  April  16980,  being  read, 
the  solicitor  for  the  said  appellant  was  called  in  and  examined  touching  the 
said  matter,  and  was  directed  to  withdraw.  The  counsel  were  directed  to 
withdraw.  Ordered  that  the  farther  hearing  be  adjourned  till  to-morrow ; 
and  that  James  Brewster,  the  solicitor  for  the  appellant,  do  then  attend. 

June  2. — Counsel  were  called  in,  and  the  House  being  informed  that 
James  Brewster  attended  pursuant  to  the  order  of  yesterday,  he  was 
called  in  and  a  petition  irom  him  was  presented  and  read ;  setting  forth 
that  the  petitioner  from  motives  of  charity  had  been  induced  to  undertake 
the  management  of  the  appeaL     That  the  proceedings  in  the  court  of 
Session  did  not  come  into  his  hands  till  late  in  the  month  of  March ;  and 
the  petitioner  being  willing  to  relieve  Messrs.  Anstruther  and  Adam  as 
much  as  he  could  from  trouble,  did  himself  draw  up  a  state  of  the 
case,  which  he  laid  before  Mr.  Adam,  who  signed  the  same,  and  the 
petitioner  called  several  times  at  Mr.  Anstruther's  house  in  order  to  lay 
the  case  before  him,  but  had  not  the  happiness  to  meet  with  him.     That 
at  this  time  the  cases  on  their  Lordshipsl'  lists  were  going  off  very  fast, 
and  the  petitioner  (apprehensive  that  if  any  further  delay  should  be 
occasioned,  it  might  not  be  in  his  power  to  lodge  oases  within  the  time 
limited  by  the  standing  order)  signed  the  cases  to  be  printed,  intending 
to  lay  a  proof  thereof  before  him  (Mr.  Anstruther).     That  in  the  meantime 
Robert  Mackintosh,  Esq.  who  had  been  of  counsel  for  the  appellant  in  the 
court  of  Session,  arrived  in  London ;  and  the  indisposition  of  the  Lord 
Chancellor,  and  the  intervention  of  the  Easter  Holidays,  having  prevented 
the  case  from  being  heard  on  the  day  expected,  the  petitioner  laid  the 
case  before  Mr.  Mackintosh,  who  made  considerable  amendments  thereon, 
which  made  it  necessary  to  reprint  the  case.     The  petitioner  received  it 
from  Mr.  Mackintosh,  April  the  21st,  and  the  cause  stood  for  hearing  April 
28th«     He  found  himself  therefore  under  the  necessity  of  immediately 
sending  it  to  be  printed,  and  on  the  25th  of  April,  he  sent  copies  of  the 
case  to  each  of  the  counsel,  and  at  the  same  time  apologised  for  not  laying 
it  before  them  sooner  on  account  of  the  want  of  time.     That  Messrs. 
Anstruther  and   Adam,   afterwards  so  far   from   disapproving  of   the 
petitioner's  conduct,  still  continued  to  give  their  advice  and  assistance  in 
the  management  of  the  case  till  within  these  few  days  that  he  received 
letters  from  each  of  them,  wherein  the  reason  they  assigned  for  declining 
to  appear  was,  that  Mr.  Mackintosh  could  not  also  appear  at  the  bar 
and  support  the  appeal.    The  petitioner  was  extremely  sorry  that  their 
Lordships  should  have  the  trouble  of  making  inquiry  into  any  point  of 
his  conduct,  and  he  humbly  begged  leave  to  assure  the  House  that  he  had 
no  intention  to  offend  the  gentlemen  whose  names  were  annexed  to  the 
case,  and  hoped  he  might  be  pardoned  an  error  which  he  said  arose  from 
inadvertency. 

(9  Viz.  the  Standing  Order,  No.  59,  Appendix,  No.  1. 
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Mr.  Anstruther  and  Mr.  Adam,  two  of  the  counsel  whose  names 
appeared  to  he  signed  to  the  printed  cases  of  the  appellant,  informed  the 
House  that  their  names  were  put  thereto  without  their  direction  and 
privity,  whereupon  the  said  James  Brewster  was  asked  if  he  had  any 
thing  further  to  offer  in  his  own  hehalf,  who  said  that  from  letters  he 
had  received  from  Mr.  Anstruther  and  Mr.  Adam,  he  had  been  induced 
to  believe  that  they  had  given  up  the  idea  of  his  having  improperiy  set 
their  names  to  the  case,  which  be  had  done,  not  fr^m  any  disrespect  to  the 
House,  nor  from  any  intention  to  offend  them,  but  because  the  time 
appointed  for  hearing  the  cause  was  so  near  at  hand  that  he  could  not 
consult  them  on  the  occasion,  and  he  thought  they  would  have  no  objec- 
tion to  sign  a  case  which  had  been  settled  with  much  care  by  Mr. 
Mackintosh.  Ordered  that  James  Brewster  for  setting  the  names  of  J. 
Anstruther  and  Wm.  Adam,  Esqrs.  to  the  case  without  their  direction 
and  authority,  be  committed  to  the  custody  of  the  Black  Bod,  and  further 
ordered  that  the  said  appeal  be  dismissed  the  House,  but  without  preju- 
dice to  any  right  the  appellant  might  have  in  the  matter  in  question,  if 
he  should  be  advised  hereafter  to  appeal  for  the  same. 

June  13. — A  petition  was  presented  on  behalf  of  Mr.  Brewster,  then  in 
the  custody  of  the  Gentleman  Usher  of  the  Black  Rod,  setting  forth  that  it 
was  with  the  deepest  concern  that  he  had  incurred  unintentionally  the  dis- 
pleasure of  the  House ;  and  that  having  been  in  custody  since  the  2nd  of 
June,  to  the  great  injury  of  him  and  his  business,  the  petitioner  humbly 
prayed  the  House  to  take  his  case  into  consideration  that  he  might  be 
discharged.  He  was  ordered  to  be  brought  to  the  bar  of  the  House,  where 
accordingly  on  his  knees  at  the  bar,  he  received  a  reprimand  from  the 
Speaker,  and  was  ordered  to  be  discharged  out  of  custody— paying  his 
fees. 

Another  example  of  more  recent  date  may  be  referred 
to;  the  case  of  Grahame  i?.  Grahame,  session  1831  (»). 
On  the  15th  Sept.,  when  counsel  were  called  in  to  argue 
the  appeal,  the  following  conversation  ensued : — 

Lord  Chancellor  Brougham.  How  does  it  happen.  Dr.  Lushington, 
that  your  signature  \a  affixed  to  the  case  for  the  appellant,  and  that  you 
now  appear  for  the  respondents  ? 

Dr.  Lushington,  I  do  not  know,  my  Lord.  I  believe  there  muBt  have 
been  some  mistake  about  the  retainer. 

Lord  Chancellor.  I  will  read  the  Standing  Orders  of  the  19th  April, 
1698.    QHere  his  Lordship  read  the  Standing  Orders,  Nos.  58  and  59  (^) ; 


(«)  5  Wils.  and  Sh.,7eo.  (»»)  See  Appendix,  No.  1. 
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and  then  continaed^ — Lord  Eldon  used  to  inqaire  who  had  signed  the 
petition  of  appeal,  and  who  were  the  counsel.  And  it  appears  necessary 
to  do  it  again.  These  Standing  Orders  are  for  the  security  of  the  House, 
and  they  are  a  security  against  frivolous  appeals.  Dr.  Lushington,  did 
70U  sign  your  name  to  this  case  ? 

2>r.  LiuhinffUm,  No,  my  Lord. 

Lord  Chancellor •  Did  any  one  take  the  liberty  of  signing  it  for  you  ? 

Dr,  Lushing'ton,  Not  that  I  am  aware  of,  my  Lord.  No  one  had  my 
authority  for  doing  so. 

Lord  Chancellor.  Mr.  Poole  (solicitor  for  the  appellant),  did  you  get 
Dr.  Lnshington's  name  signed  to  the  appellant's  case  ? 

Mr.  Poole,  No,  my  Lord. 

Lord  Chancellor.  Where  was  it  drawn  ? 

Mr.  Poole.  The  case  was  drawn,  settled,  and  printed  in  £dinbufgh,  my 
Lord.    I  know  nothing  further  about  it. 

Lord  Chancellor.  Who  did  it  ? 

Mr.  Poole.  Mr.  James  John  Fraaer  ('),  my  Lord. 

The  hearing  was  postponed  with  the  view  of  ascertaining  who  had  put 
Dr.  Lushington's  name  to  the  case,  for  which  purpose  an  order  was  made 
requiring  Mr.  Fraser's  attendance  at  the  bar ;  or  that  he  should  give  an 
explanation  of  his  conduct.  Some  short  time  afterwards  an  explanation 
was  transmitted  to  the  Clerk  of  Parliament,  from  which  it  appeared  that 
Mr.  Fraser,  in  his  bill  of  costs  against  the  appellant,  had  not  charged  any 
fee  for  settling  and  signing  the  case  by  counsel ;  and  upon  that  account,  as 
well  as  in  consideration  of  a  practice  which  had  prevailed  to  a  certain 
extent  in  Scotland — of  putting  without  authority  the  names  of  English 
counsel  to  cases  on  appeals,  and  afterwards  sending  retainers  to  those 
counsel;  the  Lord  Chancellor  (while  he  condemned  that  practice  as 
highly  irregular)  was  induced  to  move  that  all  further  proceedings  against 
Mr.  Fraser  be  discharged. 

The  printing  of  observations  not  signed  by  counsel,  for 
drculation  among  the  Peers,  is  also  a  violation  of  the 
Standing  Order.    Thus  in 

Fisher  0.  Sir  John  Earner,  18  March,  1800. — ^At  the  hearing  notice  was 
taken  that  a  certain  printed  paper,  intituled,  "  Observations  on  the  Behalf  of 
the  Appellant,''  and  having  the  name  of  the  solicitor  for  the  appellant 
printed  on  the  back  thereof,  had  been  sent  to  one  of  the  Peers,  the  same 
not  being  signed  by  counsel.  The  said  paper  was  shown  to  the  counsel 
for  the  appellant,  and  they  were  asked  if  they  had  seen  the  same ;  and 


(^)  Mr.  Fraser  was  solicitor  in  Edinburgh  for  the  appellant. 
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Mr.  Solicitor-general  informed  tbe  House  that  a  written  copy  of  it  had 
been  delivered  to  himself  and  the  counsel  for  the  appellant,  but  they  had 
not  seen  it  in  print.  After  the  counsel  for  the  respondents  were  heard, 
the  Solicitor-general  informed  the  House  that  the  solicitor  for  the  appel- 
lant was  extremely  anxious  to  explain  the  circumstance  to  the  House. 
He  was  thereupon  called  in,  and  stated  that,  thinking  the  said  Observa- 
tions material  to  the  case,  but  being  entirely  ignorant  of  the  Standing 
Orders  of  the  House  with  respect  to  the  delivery  of  cases  to  the  Lords,  he 
had  directed  the  said  Observations  to  be  printed  ;  but,  before  he  had  him- 
self ordered  any  to  be  delivered,  being  informed  by  the  clerk  that  it  was 
contrary  to  the  Standing  Order  to  deliver  any  that  was  not  signed  by 
counsel  and  regularly  laid  on  the  table  of  the  House,  he  immediately 
suppressed  the  delivery  of  the  same,  and  was  extremely  concerned  to  find 
that  any  copy  had  been  delivered  to  one  Lord  in  his  absence. 

March  19. — Resolved  that  the  solicitor  in  the  said  cause  was  guilty  of 
a  breach  of  the  Standing  Order  of  this  House  in  having  printed  a  paper  of 
Observations  touching  the  said  cause,  contrary  to  the  Standing  Orders. 
Then  it  was  resolved  that,  in  consideration  of  his  having  suppressed  tlie 
said  paper  as  soon  as  he  was  informed  of  his  having  transgressed  the 
orders  of  the  House,  he  be  reprimanded  only  for  his  said  offence.  On  his 
being  called  in,  the  Lord  Chancellor  addressed  him  as  follows :  ^*  I  am 
commanded  by  the  House  to  inform  you  that,  in  printing  the  Observa- 
tions which  were  sent  to  a  Peer  of  this  House,  yon  have  acted  against  the 
orders  of  this  House,  which  you  ought  to  have  been  acquainted  with. 
But,  in  consideration  of  your  having  suppressed  the  printing  as  soon  as 
you  were  informed  of  the  transgression,  the  House  has  ordered  that  you 
be  reprimanded  only ;  and  you  are  reprimanded  accordingly  (J)  •" 

So  it  is  an  irregularity  to  insert  in  the  case,  matter 
advisedly  expunged  by  counsel.    Thus, 

Lord  Keeper  v.  Budham,  9  March,  1729. — After  the  hearing  and  judg- 
ment, the  appellant's  counsel  acquainted  the  House  that  something  was 
irregularly  inserted  in  the  respondent's  printed  case.  He  was  called  in, 
and  asked  as  to  this  matter ;  and  acknowledged  that  he  did  cause  some 
part  of  the  case  to  be  printed  which  had  been  struck  out  by  his  counsel, 
he  being  ignorant  of  the  rules  of  the  House.  He  was  reprimanded  by  the 
Lord  Chancellor  for  this  offence,  and  dismissed. 

The  Standing  Order  omits  to  make  provision  for  the 
case  where  a  party  acts  as  his  own  counsel.    In  such 

(i)  This  is  the  case  referred  to  by  Lord  Eldon^  in  Stackpoole  v.  Stackpoole, 
4  Dow.,  223. 
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H  would,  I  apprehend,  be  necessary  to  present  a  petition 
to  the  House,  praying  that  the  party  might  have  leave  to 
deposit  a  case  signed  by  himself,  and  (though  there  is, 
perhaps,  no  precedent  for  such  an  order)  the  House,  on 
cause  shown,  would,  most  probably,  grant  permission  to 
lodge  a  case  so  subscribed;  giving  direction,  however,  that 
the  print,  prepared  under  such  circumstances,  should  not 
be  deposited,  until  previously  inspected  and  approved  of 
by  the  clerk  of  the  Parliaments. 

As  to  the  form  and  general  preparation  of  the  case, 
therQ  are  the  following  directions  in  Mr.  Urquharji's  Work 
on  the  Practice  of  the  House  (") : — 

All  cases,  mjs  he,  vary  horn  one  another  according  to  their  particular  mat- 
ter. Some  cases  are  beautifaUj  concise,  and  comprised  in  four  sides.  Others 
of  a  greater  length,  and  penned  in  a  prolix  and  nauseous  manner.  Some 
are  printed  in  a  small  close  letter,  others  in  a  wide  and  large  letter ;  but 
conciseness  and  brevity  are  to  be  observed  as  much  as  possible  in  all  cases ; 
without,  however,  suppressing  any  material  part  of  the  cause.  Printed 
cases  of  the  House  of  Lords  may  readily  be  got  in  many  places,  and  from 
them  the  form  and  nature  of  a  case  may  be  best  seen.  The  title  of  the 
printed  case  is  generally  as  follows : 

In  the  House  of  Lords. 
(On  Appeal  from  the  Court  of  Chancery) 

Between 

A.  B ,  Appellant, 

and 

C.  D 'y  Respondent. 

The  Appellant's  (or  Respondent's)  Case. 

When  there  is  a  cross  appeal,  the  words  et  e  contra  are  added ;  the  same 
printed  case  embracing  the  points  of  both  the  original  and  the  cross 
appeal. 

The  endorsement  on  the  printed  case  ought  to  be  in  the  same  terms  as 
the  title ;  with  the  addition  of  the  name  and  address  of  the  solicitor  or 
agent. 

The  usual  method  of  having  a  case  settled  by  counsel  is  as  follows  :-— 
the  draft  being  prepared,  a  wide  copy  made  thereof,  titled  and  indorsed  as 
before  mentioned,  and  further  indorsed  with  the  names  of  the  two  arguing 

C')  Urquhart  on  Appeals  (pohlished  in  1773),  p.  00. 


*  . 
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counsel  engaged  for  the  party,  the  solicitor  lodges  the  same,  and  the  proper 
fee  marked  annexed  to  the  counsel's  name,  indorsed ;  first  with  the  junior 
counsel,  with  a  proper  fee ;  who,  after  perusing,  amending,  and  correctiDg 
the  draft,  returns  the  same,  signed  by  him  ;  immediately  thereafter,  the 
draft,  with  another  proper  fee,  is  put  into  the  hands  of  the  senior  counsel; 
who  also,  after  perusing  and  signing,  returns  the  draft ;  and  which,  being 
thus  signed  by  both  the  counsel,  the  case  is  settled,  and  ready  to  be  sent 
to  the  press  for  printing.  At  lodging  the  draft  with  the  counsel,  all  proper 
relative  papers,  or  writings,  and  proceedings  may,  or  rather  should,  be 
lodged  with  the  draft.  In  English  and  Irish  causes  from  the  courts  of 
Equity,  the  briefs  of  the  bill  and  answw,  &c.,  which  were  prepared  for 
counsel,  and  used  below,  or  the  office  copies  of  the  bill  and  answers,  or 
copies  of  depositions,  exhibits,  or  other  proofs,  &c.,  and  a  copy  of  the  appeal 
will  be  pqpperly  lodged  with  the  counsel,  with  the  draft  of  the  case  for 
the  counsel  to  peruse  the  same,  in  order  to  be  the  more  able  to  settle  the 
case. 

In  settling  cases  by  counsel,  it  sometimes  happens,  the  counsel  does  no 
more  than  correct  the  language,  without  considering  the  matter  or  merits 
of  the  cause ;  which  would  require  more  time  than  the  multiplicity  of 
eminent  counsel's  business  will  permit.  I  have  seen  a  case  put  in  the  hands 
of  an  eminent  counsel,  when  at  the  Bar  of  the  House  of  Lords,  attending 
to  argue  a  cause ;  and  have  observed  the  same  counsel,  during  the  time 
another  counsel  was  arguing,  to  have  read  over  the  draft  so  given  him,  and 
to  have  settled  and  signed  the  same,  and  returned  it  immediately  to  the 
solicitor.  In  regard  to  this  superficial  way  of  settling  cases,  it  may  be 
observed,  that  if  the  draft  be  prepared  by  a  solicitor  who  has  not  a  suffi- 
cient knowledge  of  the  merits  of  the  cause,  improprieties,  in  point  of  mat- 
ter, may  be  left  therein,  unobserved  and  uncorrected  by  counsel ;  and  the 
proper  way,  especially  if  the  cause  be  of  importance,  is,  after  both  the 
counsel  have  perused  and  signed  the  draft  of  the  case,  and  before  sending 
the  same  to  the  press,  to  bring  the  counsel  together  to  a  consultation 
thereon,  and  have  the  whole  there  advised,  as  well  the  stating  and  lan- 
guage or  wording  of  the  case,  as  the  matter  and  reasons  thereof  in  relation 
to  the  merits  of  the  cause.  This  method  will  occasion  an  additional  ex- 
pense of  about  twelve  guineas;  but  will  be  a  safe  and  prudent  way  of  pro^ 
ceeding  in  many  causes. 

The  case  being  settled  to  satisfaction,  a  fair  close  copy  thereof,  written 
on  one  side  of  copy  paper,  is  made,  and  sent  to  the  press ;  and  in  printing, 
the  solicitor  ought  to  be  careful,  that  there  be  no  typographical  or  other 
errors,  or  blunders,  which  would  be  rude  or  indecent  in  a  case  intended 
for  the  reading  of  the  Lords.  The  solicitor  ought  first  to  get  one  proof 
copy,  and  then  another,  and  even  a  third,  to  examine,  and  if  he  can,  cor- 
rect ;  until  he  is  certain  that  there  is  no  error.  There  are  commonly  five 
hundred  copies,  in  all,  printed  off. 
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In  framing  the  cases,  care  should  be  taken  that  they 
show  what  are  the  pomts  of  the  appeal  (>).  And  it  is  to 
be  rememberedTthat  their  contents  are  to  be  considered 
as  much  a  judicial  representation  as  the  speeches  of 
counsel  at  the  Bar.  Thus  in  the  case  of  Bernal  v.  Mar- 
quis of  Donegal  ("'),  an  attempt  was  made  to  induce  the 

House  to  appoint  a  re-hearing,  it  being  alleged  that  coun-     

sel  had  omitted  to  address  their  observations  to  certain  (T^  »^^7w 
points ;  but  the  application  was  refused,  on  the  ground 
that  the  merits  of  the  cause  had  been  brought  fully  before 
the  House  by  the  printed  cases. 

The  Standing  Order  No.  181  (")  requires, 

^That  the  printed  cases  delivered  in  on  appeals  and  Writs  of  Error, 
shall  contain  a  copy  of  so  mnch  of  the  proofs  taken  in  the  courts  below, 
as  the  party  or  parties  intend  to  rely  on  respectively,  on  the  hearing  of 
the  cause  before  the  House,  together  with  references  to  the  documents 
where  the  same  may  be  found." 

••  The  rule  of  the  House,"  says  Lord  Eldon(^),  "  as  to  the 
printing  of  evidence,  is  made  for  the  purpose  of  guarding 
itself;  but  as  cases  may  arise  in  which  no  one  can  infal- 
libly say  what  is,  and  what  is  not  material  in  the  way  of 
evidence,  the  House  will  hear  evidence  not  printed,  if  it 
think  proper." 

Dillon  V.  Parker  (**).  Mr,  Pepya^  the  leading  counsel  for  the  respond- 
ent, begged  to  direct  their  Lordships'  attention  to  certain  documents. 

Sir  'Edward  Sugden  for  the  appellant.  These  documents  are  not  in 
the  printed  case,  and  no  copies  of  them  were  furnished  to  the  appellant, 
although  he  says  he  applied  for  them. 

Mr,  Pepys.  The  respondent  printed  all  that  be  relied  upon.  It  is  not 
the  practice  of  this  House  to  print  all,  but  merely  to  refer  to  them  ;  and 
the  object  of  that  is  to  saye  expense. 

Lord  LyndhursL  It  is  usual  here  to  print  all  documents  that  the  parties 
rely  upon,  except  on  an  understanding  between  themselves,  and  for  the 


0)  Per  Lord  Redesdale,  Tiansdowue  (")  Appendix,  No.  1. 

«.  Unsdowne,  2  Bli.,  97.  (♦»)  Stackpoole  v.  Stackpoole,  4  Dow., 

(■)  3  Dow.,  167.  222.  (»•)  CI.  and  Fin.,  304. 
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purpose  of  saving  expense  of  printing ;  they  content  themselves  with  refer- 
ences. Any  matter  of  evidence  that  is  not  printed  may  nov^  he  read  hy 
the  reading  clerk  at  the  tahle  here ;  or  hy  counsel  at  the  Bar,  where  the 
other  side  may  look  into  the  matter,  and  observe  upon  it. 

When  the  prints  are  completed,  they  should  be  depo- 
sited in  the  Parliament  Office,  within  the  time  limited  by 
the  Standing  Order,  No.  177  (**),  fifty  copies  being  deli- 
vered to  the  clerk  of  the  tables,  and  three  hundred  and 
fifty  copies  to  the  door-keepers.  The  remainder  are  sup- 
posed to  be  required  for  the  use  of  parties,  their  counsel, 
and  solicitors ;  as  well  as  for  the  purpose  of  exchange 
with  the  other  side,  when  the  proper  time  arrives  for 
that  purpose. 

If  the  appellant's  solicitor  find  that  it  will  be  impossible 
for  him  to  have  his  printed  cases  prepared  within  the 
time  limited  by  the  Standing  Order,  he  must  apply  to  the 
House  for  an  enlargement  of  the  time.  This  he  will  do  by 
petition,  in  the  name  of  the  appellant,  but  signed  by  him- 
self, as  his  agent.  There  are  various  grounds  which  may 
justify  such  an  application.  The  case  may  be  one  of 
extraordinary  magnitude,  or  of  great  complexity ;  or  the 
points  raised  may  be  very  important,  and  may  require 
unusual  research  and  consideration.  In  such  circum- 
stances, the  House  may  think  proper  to  grant  indulgence. 
But  this  is  not  to  be  lightly  calculated  upon ;  and  it  is 
inexcusable  to  trust  to  such  a  chance  without  absolute 
necessity. 

When  this  petition  is  presented,  an  order  will  be  made, 
referring  it  to  the  consideration  of  the  appeal  committee ; 
who  will  hear  the  agents  on  both  sides,  and  report  their 
opinion  to  the  House.  An  order  will  be  made  thereupon, 
either  allowing  or  refusing  the  application,  as  may  appear 
expedient.    If  the  petition  be  refdsed,  the  appeal  will 

(4)  Appendix,  No.  1. 
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stand  dismissed ;  and  the  only  course  left  to  the  appellant 
will  be,  either  to  pray  for  a  restoration  of  the  appeal,  or 
to  present  a  new  appeal,  as  he  may  be  advised. 

On  the  other  hand,  should  the  respondent  be  unable 
to  prepare  his  case  within  the  time  limited  by  the  Stand- 
ing Order,  no  great  damage  will  arise ;  because  the  re- 
spondent's case  and  answer  (on  petition  for  that  purpose) 
will  be  received  at  any  time  sufftciently  early  to  admit  of 
convenient  compliance  with  the  exigency  of  the  Standing 
Order,  No.  117  ;  requiring  the  cases  on  both  sides  to  be 
deUvered  in  the  Parliament  Office,  for  distribution 
among  the  Lords,  at  least  four  days  before  the  hearing  of 
the  cause. 

At  the  same  time  it  is  desirable  that  the  respondent 
should  not  imnecessarily  delay  the  lodging  of  his 
prints;  because  until  he  has  deposited  his  prints,  the 
opposite  party  may  refuse  to  exchange  cases  with  him ; 
and  this  will  occasion  inconvenience  to  himself,  as  well  as 
to  his  opponent;  especially  if  the  question  be  import- 
ant, or  involved  in  voluminous  detail. 

The  rule  of  practice  is,  that  when  the  cases  on  both 
sides  are  lodged  in  the  Parliament  Office  (but  not  till  then) 
the  solicitors  of  the  respective  parties  exchange  a  certain        / 
number  of  printed  cases  (twelve  or  twenty,  as  may  be      /' 
agreed  upon)  with  a  view  of  preparing  for  the  hearing  of 
the  cause. 

This  being  done,  it  will  be  the  duty  of  the  respective 
solicitors  forthwith  to  examine  carefully  the  rival  state- 
ments; and  if  there  be  any  allegations  introduced,  ap-^^',,„^^ 
pearing  to  require  correction,  the  course  to  be  adopted  ^^^T^^k& 
for  the  purpose  of  obviating  the  consequences  of  such  ^^^^^^^^^^^ 
irregularity  is,  to  present  a  petition  to  the  House,  in  order  cz^^^^^^ 
to  have  the  improper  matter  rectified  or  expunged.    If  0*^^-*-,^ 
this  be  not  done,  the  consequence  will  be  that  the  House    *^<2^^^^ 
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may  hold  the  party  who  has  neglected  to  take  the  proper 
steps  in  due  time,  foreclosed  from  all  objection  at  the 
hearing  of  the  cause.  Lord  Brougham,  in  the  case  of 
Turner  v.  Dickenson  (f),  stated  it  to  be  the  constant  course 
of  practice,  to  apply  to  the  House  to  order  unwarrantable 
statements  of  fact  to  be  struck  out  of  the  prints ;  other- 
wise, observed  his  lordship,  "  the  House  might  be  proceed- 
ing on  matters  which  were  not  in  evidence." 

It  is  frequently  desirable  to  print  a  mutual  appendix, 
containing  either  the  whole  evidence,  or  such  portions 
thereof,  as  may  be  agreed  upon  by  concert  between  the 
parties  on  both  sides.  An  arrangement  of  this  sort  will 
save  expense;  and  one  appendix,  for  the  use  of  both  sides, 
will  be  more  convenient  for  purposes  of  reference.  This, 
however,  must  be  done  voluntarily.  The  House  will  not 
compel  parties  to  join  in  printing  an  appendix ;  nor  will 
the  House  interfere  with  the  discretion  exercised  by  par- 
ties in  selecting,  arranging,  distinguishing,  and  referring 
to  the  evidence  and  proofs  adduced  in  the  court  below. 
Thus, 

n  CH/rd'  Godson  t>.  Hall,  25  Jan-  1838. — The  respondents  presented  a  petition, 
5}(^  praying  that  the  appellants  should  be  ordered  to  print  the  seyeral  deeds, 
&c.,  produced  by  them  at  the  hearing  in  the  court  below ;  distinguishing 
the  same  by  the  letters  or  numbers  indorsed  thereon,  or  by  which  the 
same  were  distinguished  or  indorsed  in  the  decree;  that  the  appellants 
should  be  ordered  to  mark  or  distinguish  the  other  documents  printed  in 
the  Appendixes,  by  the  letters  or  numbers  by  which  the  same  were  marked 
or  distinguished  at  the  hearing  below ;  and  that  they  should  also  be  or- 
dered to  print,  or  refer  to  the  evidence  of  the  witness  or  witnesses,  proving 
the  same  respectively ;  and  that,  in  the  meantime,  the  hearing  of  the  cause 
before  their  lordships  might  be  stayed  ;  and  that  their  lordships  wotdd  order 
the  appellants  to  pay  to  the  petitioners  the  costs  of  this  application,  which, 
having  been  referred  to  the  appeal  committee,  a  report  was  made  thereon, 
stating  the  opinion  of  their  lordships,  that  the  prayer  of  the  petition  ought 
not  to  be  complied  with ;  and  that  the  petitioners  should  be  ordered  to  pay 
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to  the  appellants  all  such  costs  as  they  should  necessarily  and  properly 
haye  incurred  by  reason  of  the  said  application. — Ordered  as  prayed. 

The  appendix  ought  to  contain  nothing  but  evidence, 
pleadings,  and  proceedings,  in  the  cause.  It  need  not  be 
deposited  along  with  the  case.  But,  I  apprehend,  it  ought 
to  be  delivered  to  the  clerk  of  the  Parliaments,  or  clerk- 
assistant,  to  be  distributed  to  the  Lords,  at  least  four  days 
before  the  hearing  of  the  cause  ('). 

An  appendix  not  laid  upon  the  table  cannot  be  alluded 
to  from  the  Bar ;  but  the  House  may  order  it  to  be  laid 
on  the  table,  and  then  counsel  may  remark  upon  it ;  the 
rule  being,  that  no  papers  can  be  read  that  are  not  on  the 
table.  But  a  peer  may  require  them  to  be  produced,  and 
thus  give  them  entrance  into  the  House  C). 

(')  Standing  Order,  No.  194.     The  causes  depending  in  the  House  of  what- 

words  of  this  order  seem  to  refer  only  ever  date. 

to  causes  depending  previously  to  the  Q)  Per  Lord  Eldon,  3  Wils.  and  Sh. 

24th  February^  1813.    But  the  spirit  142. 
and  reason  of  it  seem  to  i^ply  to  all 
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No  General  Rule  as  to  selection  of  Documents^  196. — Appellants  duty  to 
bring  up  the  Decree^  ib. — Authenticity  of  Documents  not  formally 
proved  in  English  causes^  ib. ; — hut  formal  proof  necessary  in  Irish 
Causes.^  197. — Agreements  to  dispense  with  formal  proof  ib. — Prece- 
dents as  to  production  of  Documents  in  original  and  in  transcript^  198. 
— Duties  of  Registrar  of  Court  beloWy  201. 

No  general  order  has  at  any  time  been  pronounced  to 
regulate  the  production  before  the  House,  of  the  plead- 
ings, proceedings,  and  exhibits,  which  were  made  use  of 
in  the  court  below ;  these  being  left  to  be  selected  and 
brought  up  at  the  discretion  of  the  contesting  parties. 

It  is,  however,  understood  to  be  a  duty  devolved  on 
the  appellant  to  lay  on  the  table,  before  the  hearing, 
an  attested  official  copy  of  the  several  decrees  and 
orders  respectively  made  the  subject  of  appeal.  This 
is  said  to  have  been  invariably  required  by  Lord  Chan- 
cellor Eldon. 

On  English  appeals,  office  copies  of  the  pleadings  and 
proceedings  in  the  court  below  are  used  at  the  hearing, 
without  any  formal  proof  of  their  accuracy ;  and  exhibits 
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are,  in  the  same  way,  referred  to  in  argument,  without 
fonnal  proof  that  they  are  truly  the  exhibits  which  were 
previously  produced  in  the  court  below;  the  House,  appa- 
rently, relying  on  the  vigilance  of  opposing  parties,  to 
prevent  irregularities  (*). 

On  Irish  appeals,  the  pleadings,  proceedings,  and  exhi- 
bits, are  delivered  in,  upon  oath,  at  the  Bar,  to  the  oflEl- 
cers  of  the  House,  by  whom  they  are  impounded,  and 
retained  for  purposes  of  reference,  till  the  consummation 
of  the  cause. 

This  strictness  is  required,  because  documents  are 
subject  to  accident  in  course  of  their  transmission  from 
Ireland.  Copies,  too,  cannot  so  readily,  as  in  English 
causes,  be  verified  by  production  of  originals ;  and  origi- 
nals themselves  cannot  always  be  identified  by  the  Lon- 
don agent,  who  is  usually  a  stranger  to  the  previous  pro- 
ceedings. 

In  Irish  causes,  therefore,  the  office  copies  of  the  plead- 
ings and  proceedings,  attested  and  signed  by  the  proper 
officer  of  the  court  below,  must  be  delivered  in,  before  the 
hearing,  by  a  person  who  will  be  required  to  swear  that 
he  has  examined  them  with  the  originals ;  and  that  they 
are  true  and  faithful  copies ;  while  with  respect  to  exhi- 
bits, he  must  swear  that  they  are  in  the  same  state  as 
when  he  received  them  from  the  proper  officer,  or  holder 
in  Ireland.  In  short,  the  medium  of  an  oath  must 
intervene  to  establish  the  authenticity  of  all  documents, 
whether  transcripts  or  originals,  to  be  made  use  of  on 
an  Irish  appeal ;  unless  the  House  think  fit,  on  special 
grounds,  to  dispense  with  that  necessity. 

Where,  in  order  to  avoid  expense,  parties  consent  to 


(')  When  both  parties  appear,  their  ex  parU?  It  might  be  well  (if  the 
yigilance  may  be  relied  upon  ;  but  House  should  so  think  fit)  to  establish 
where  is  the  safeguard  upon  hearings      some  rule  on  this  head. 
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hold  certain  documents  as  genuine ;  or,  in  order  to  pre- 
vent  risk  to  originals,  they  agree  to  the  production  of 
copies ;  an  agreement  to  that  effect,  sanctioned  by  the 
House,  may  usefully  be  entered  into,  and  is  v^y  usual 
in  Irish  causes.  From  the  following  precedents,  how- 
ever, it  is  not  easy  to  say  in  what  cases  the  House  will 
insist  on  having  documents  in  origmal,  and  in  what  cases 
copies  will  be  received.  In  general,  however,  when  proof 
upon  oath  at  the  Bar  is  dispensed  with,  the  House  will, 
on  that  very  account,  be  the  more  particular  in  enforcing 
other  precautions  necessary  to  secure  authenticity.  The 
mere  consent  of  parties  to  hold  certain  documents  as 
evidence  will  not  be  sufficient.  There  must  be  proof 
that  the  evidence  tendered  on  the  appeal  is,  in  all  re- 
spects, the  same  as  the  evidence  previously  made  use  of 
in  the  court  below. 

Maxwell  v.  Earl  of  Clanricarde,  1  June,  1749.— -Petition  of  the  respond- 
ent setting  forth  that  the  appeal  was  firom  two  decrees  of  the  Coort  of 
Chancery  in  Ireland ;  in  making  whereof  there  were  produced  two  original 
indentures,  bearing  date  respectivelj  the  24th  August  1711,  and  which 
had  been  brought  hither  with  the  rest  of  the  petitioner's  proofs,  in  order 
to  be  made  use  of  as  eyidence  upon  the  hearing  of  the  said  appeal ;  and 
praying,  in  regard  the  said  appeal  could  not  come  on  till  next  session,  and 
the  said  deeds  would  be  wanted  in  Ireland,  that  the  petitioner  might  be 
at  liberty  to  make  use  of  copies  thereof  instead  of  the  originals,  in  acuch 
manner  as  the  House  might  be  pleased  to  direct;  and  thereupon  the  agents 
on  both  sides  being  called  in  and  examined ;  it  was  ordered,  that  the 
petitioner  be  at  liberty  on  hearing  the  appeal  to  make  use  of  examined  and 
attested  copies  of  the  said  original  indentures,  and  that  such  co^es  be 
examined  and  attested  by  the  agents  on  both  sides,  upon  reasonable  notice 
to  be  giyen  for  that  purpose. 

Bor  9.  Bor,  14  January,  1755. — Petition  of  the  respondent  setting 
forth  that  he  was  advised  that  several  wills  and  deeds  which  were  read  at 
the  hearing  of  the  cause  in  the  Court  of  Chancery  in  Ireland  were  mate- 
rial and  absolutely  necessary  to  be  produced  at  the  hearing  of  the  appeal 
in  the  House;  and  therefore  praying  that  their  Lordships  would  be 
pleased  to  order  that  the  said  wills  and  deeds  might  be  delivered  to  the 
petitioner  in  such  form  as  their  Lordships  should  think  fit,  in  order  to 
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be  produced  at  the  hearing  of  the  said  appeal ;  and  thereupon  the  agents 
on  both  sides  being  heard,  it  was  ordered,  that  such  of  the  said  wills  and 
deeds,  in  the  certificate  to  the  said  petition  annexed,  as  were  read  or 
offered  to  be  read  in  the  court  below,  be  produced  at  the  hearing  of  the 
said  appeal ;  and  that  for  that  purpose  the  said  court  do  give  direction  to 
deliver  up  the  same  to  such  person  upon  such  terms  as  the  said  court 
shall  think  fit. 

Kennedy  v,  Locke,  8  May,  1810,— Upon  reading  the  appellant's  peti- 
tion setting  forth  that,  as  some  of  the  documents  intended  to  be  read  at 
the  hearing  were  of  great  consequence,  the  petitioner's  solicitors  in  Ireland 
bad  entered  into  an  agreement  with  the  respondent's  solicitors  there,  in 
order  to  avoid  the  risk  of  sending  over  the  original  instruments,  and  abo 
to  avoid  expense ;  to  allow  such  documents,  together  with  the  pleadings, 
protoCs,  orders,  and  other  papers  mentioned  and  referred  to  in  the  said 
agreement,  and  upon  which  the  petitioner's  said  solicitors  had  respectively 
written  and  endorsed  their  names,  and  consents  to  that  effect ;  and  which 
agreement  thereunto  annexed  might  be  read  and  heard  upon  the  hearing 
of  the  appeals,  as  they  could  and  might  have  been  in  case  the  same  were 
proved  and  laid  on  their  Lordships'  table  in  the  usual  way>  saving  unto 
each  of  the  parties  all  just  cause  of  exception  as  in  the  said  agreement  was 
mentioned;  and  therefore  praying  their  Lordships  that  all  such  docu- 
ments as  were  mentioned  and  referred  to  in  the  said  annexed  agreement 
might  be  delivered  in  and  received  at  the  bar,  to  be  read  on  the  hearing  of 
the  said  appeals,  without  any  proof  being  made  of  the  comparison  or 
attestation  of  such  documents  according  to  the  terms  of  such  agreement. 
This  petition  was  referred  to  a  committee,  who,  on  the  15th  Hay  1810, 
reported  that  the  agents  on  both  sides  consenting,  the  committee  were  of 
opinion  that  these  admissions  might  be  received,  if  the  House  should  so 
think  fit. — Agreed  to,  and  ordered  as  prayed. 

Cavendish  v.  Birch,  17  June,  1820.-^Petition  of  both  parties  setting 
forth  that,  in  order  to  save  expense,  the  solicitors  in  Ireland  had  examined 
and  certified  the  several  attested  copies  of  the  pleadings,  proofs,  evidence, 
documents,  and  proceedings  in  the  cause  necessary  for  the  purpose  of  the 
appeal,  and  which  were  set  forth  in  the  schedule  to  the  petition  annexed ; 
and  praying  that  they  might  be  at  liberty  to  deliver  in  the  same  at  the 
bar,  and  use  the  same  at  the  hearing,  without  the  usual  proof  on  a  reference 
to  the  Appeal  Committee.  —It  was  ordered  as  prayed. 

O'Connor  v,  Kirwan,  9  February,  1824^ — On  the  petition  of  the  appel- 
lant and  respondent  setting  forth  that  there  were  various  matters  of 
record,  deeds,  papers,  writings,  and  copies  of  documents  to  be  used  on  the 
hearing  of  the  appeal ;  but  that  the  person  who  could  have  identified  them 
was  in  ill  health  and  unable  to  travel;  and  therefore  praying  that  such 
of  the  documents  as  should  be  certified  by  the  endorsement  and  signatures 
of  the  respective  solicitors  of  the  parties  in  the  court  below,  should  be 
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received  and  allowed  hy  the  House  at  the  hearing  of  the  cause.  The 
Appeal  Committee  reported  that  they  were  of  opinion  that  such  docu- 
ments might  he  received  on  the  same  heing  identified  and  authenticated 
as  stated  in  the  petition ;  provided  that  such  copies  be  certified  by  the 
proper  officer  of  the  court  from  whence  they  came. 

Cuff  r.  Cuff,  ]  June,  1824. — On  the  petition  of  the  appellant  setting 
forth  that  the  necessary  office  copies  had  been  delivered  in  on  the  part 
of  the  appelUmt,  but  that  his  solicitor  in  Dublin  had  omitted  to  get 
the  decree  examined  with  the  record;  the  petitioner  prayed  that  the 
attested  copy  thereof,  signed  by  the  proper  officer,  might  be  allowed  to  be 
delivered  in,  the  respondent's  agent  consenting  thereto.  The  agents  were 
called  in  and  examined ;  and  it  was  ordered  as  prayed. 

Earl  of  Milntown  v.  French,  2  June,  1836. — Petition  of  both  parties 
praying  that  their  Lordships  would  be  pleased  to  receive  at  the  hearing 
the  several  copies,  in  the  said  petition  mentioned,  as  evidence  of  the  con- 
tents of  certain  wills,  bills,  oecrees,  decretal  orders,  and  reports  of  which 
they  purported  to  be,  and  had  been  ascertained  and  mutually  agreed  by 
the  petitioners  to  be  true  and  faithful  copies,  and  that  the  petitioners 
might  at  the  hearing  of  the  appeal  be  permitted  to  refer  to  such  copies 
without  further  proof  of  their  accuracy,  viz., 

1.  Probate  copy  will  of  the  Right  Honourable  Charles  Henry  Lord 
Baron  Castle-coote. 

2.  Probate  copy  of  the  last  wiU  and  testament  of  the  Right  Honourable 
Eyre  Tilson  Lord  Baron  Castle-coote. 

3.  Attested  official  copy  of  the  bills,  decrees,  decretal  orders,  reports,  &c. 
14  July. — ^The  Appeal  Committee  (to  whom  the  petition  was  referred) 

reported  that  with  the  exception  of  the  two  first-mentioned  documents, 
namely,  the  two  probate  copies  of  the  wills  aforementioned,  such  other  of 
the  documents  aforementioned  as  had  been  ascertained  and  mutually 
agreed  by  the  petitioners  to  be  true  and  faithful  copies,  might  be  received 
on  the  hearing  of  the  appeal  as  evidence  of  the  contents  of  the  documents 
of  which  they  purported  to  be  such  copies;  and  that  the  petitioners 
might  on  the  hearing  of  the  appeal  be  permitted  to  refer  to  such  copies 
without  further  proof  of  their  accuracy. 

14  February,  1837. — Ordered,  that  the  proper  officer  of  the  Court  of 
Prerogative  in  Dublin  do  attend  this  House  on  Monday  next,  and  that  he 
do  bring  with  him  the  original  will  of  Charles  Henry  Lord  Baron  Castle- 
coote,  and  likewise  the  original  will  of  Eyre  Tilson  Lord  Baron  Castla- 
coote,  in  order  to  their  being  produced  at  the  hearing  of  the  cause. 

22  February. — After  the  cause  had  been  fully  heard,  the  proper  officer 
attended  at  the  bar  of  the  House,  and  delivered  in  the  two  wills  in  ques- 
tion ;  attesting  upon  oath  that  they  were  in  the  same  state  as  when  be 
received  them  from  the  proper  officer  of  the  Court  of  Prerogative  in 
Dublin. 


DOCUMENTS  TO   BE   USED   AT  THE  HEARING.  201 

Shaw  V.  Lawless,  22  Februaiy,  1837. — Petition  of  the  respondent  (the 
appellant's  agent  consenting  thereto)  praying  that  all  such  official  copies  of 
proceedings  and  other  docnments  referred  to  in  the  petition,  and  in  the 
appellant's  printed  cases,  as  had  been  signed  by  the  agents  of  the  respectiye 
parties,  might  be  read  at  the  hearing  without  evidence  of  their  haying 
been  examined  with  the  originals.  This  petition  being  referred  to  the 
Appeal  Committee,  they  reported  that,  with  the  exception  of  any  will 
which  might  be  required  to  be  produced  in  the  cause,  and  such  other  docu- 
ments as  upon  the  hearing  of  the  cause  the  House  might  think  fit  to  have 
in  original,  such  other  of  the  several  documents  referred  to  as  had  been 
ascertained  and  mutually  agreed -to  by  the  agents  of  the  parties  to  be  true 
and  £uthiul  copies,  and  had  been  signed  by  them,  might  be  received  on  the 
hearing  of  the  appeal  as  evidence  of  the  contents  of  the  documents  of 
which  they  purported  to  be  such  copies,  without  further  proof  of  their  having 
been  examined  with  the  originals  (**). 

14  March. — The  original  will  in  question  delivered  in  upon  oath  by  the 
officer  of  the  Prerogative  Court  in  Dublin. 

The  following  case  throws  light  upon  the  duties  to  be 
exacted  from  the  registrar  of  the  court  below,  when  an 
appeal  is  taken  to  the  Lords.  It  appears,  he  is  bound,  at 
the  request  of  either  party,  to  give  true  and  attested 
copies  under  his  hand  of  the  minutes,  and  of  all  motions, 
decrees,  and  orders,  made  in  the  cause ;  th:  parties  taking 
office  copies,  with  a  view  to  an  appeal,  being  entitled 
to  compare  such  office  copies  with  their  respective 
originals. 

Edgeworth  v.  Swift,  12  March,  1724.— Upon  reading  the  petition  of 
the  appellant,  complaining  that  an  order  of  the  court  of  Chancery  in 
Ireland,  of  the  8th  December  1720,  for  continuing  an  injunction  against 
the  petitioner,  was  not  drawn  up ;  and  that  the  deputy  registrar  refused  to 
give,  or  permit  him  to  take,  copies  of  the  minutes,  entered  on  a  motion 
made  viv4  voce  in  the  said  court  for  an  order  to  prove  exhibits,  and 
prajring  that  the  said  registrar  might  be  ordered  to  draw  up  the  ssdd 
orders,  particularly  the  said  order  of  the  8th  December,  and  to  give  the 
petitioner  a  copy  of  the  said  minutes,  and  that  the  hearing  of  the  cause 
might  be  put  off  in  the  mean  time ;  and  that  the  House  would  further 
order  that  cause  be  shown  why  the  petitioner  should  not  be  repaid  his 

f*)  See  an  order  (on  report  of  the  in  the  case  of  Slieey  f .  Lord  Muskerry, 
Appeal  Committee)  in  the  same  terms^23th  April  1837. 
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great  expenses  and  costs  occasioned  by,  the  so  unjustly,  refusing  him 
copies  of  the  said  minutes;  and  thereupon  the  petitioner  and  the  re- 
spondent's agent  were  called  in,  and  the  petitioner  being  sworn,  was  heard 
in  support  of  his  allegations,  and  the  respondent's  agent  was  also  heard. 
Ordered  that  a  true  copy  of  the  minutes  be  delivered  to  the  petitioner  or 
his  agent,  and  that  the  said  order  of  the  8th  December,  be  drawn  up, 
and  a  copy  thereof  delivered  to  him,  and  in  regard  oath  was  made  at  the 
bar  that  the  officer  did  refuse  to  deliver  to  the  petitioner  a  copy  of  the 
said  minutes,  and  alleged  he  had  directions  from  the  Lord  Chancellor  for 
such  his  refusal,  it  was  further  ordered  that  the  registrar  of  the  said 
court  do,  at  the  hearing,  show  cause  to  the  House  why  he  should  not 
pay  to  the  petitioner  the  costs  occasioned  to  him  by  such  refusal ;  and 
that  the  order  for  hearing  the  said  appeal  be  discharged ;  but  that  either 
side  be  at  liberty  hereafter  to  apply  to  the  House  to  appoint  another  time 
for  hearing  the  same. 

21  April,  1725. — After  hearing  the  appellant  on  oath  at  the  bar,  upon 
his  petition  of  complaint  against  the  deputy  registrar,  and  also  hearing 
the  said  deputy  registrar  on  oath  in  relation  thereto,  and  due  consideration 
had  of  what  was  offered  on  both  sides,  ordered  that  for  the  future  the 
registrar  and  the  proper  officers  of  the  court  of  Chancery  and  Exchequer 
in  Ireland  do,  upon  request,  give  attested  copies  under  their  hands  of  the 
minutes  of  all  motions  and  orders  made  in  the  said  respective  courts,  and 
permit  the  parties  to  examine  them  with  their  books;  and  upon  the 
refusal  or  granting  of  any  motion  in  the  courts,  the  proper  officer  shall 
upon  the  application  of  either  party  cause  such  order  to  be  drawn  up  and 
entered.  And  it  appearing  on  the  examination  of  the  said  deputy  regis- 
trar, that  he  did  not  inform  or  tell  the  said  appellant  that  he  had  any 
directions  from  the  Lord  Chancellor  not  to  give  the  said  appellant  a  copy 
of  the  minutes  in  the  said  petition  mentioned,  and  that  the  siud  Lord 
Chancellor  did  not  give  him  any  such  directions,  and  the  said  appellant 
failing  to  make  good  the  allegations  of  the  said  petition,  it  was  therefore 
further  ordered  that  the  said  petition  and  complunt  be  dismissed,  and 
that  the  consideration  of  the  matter  of  the  petitioners  being  refused  to 
prove,  exhibits  at  the  hearing  of  the  cause  in  Chancery  be  reserved  to  the 
hearing  of  the  said  appeal. 
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alone  makes  defaulty  2 1 0. — Hearing  dispensed  withy  211  ^'-'Postponements 
will  not  be  gi^anted  for  the  accommodation  of  other  CourtSy  or  of 
Counsel^  212. — Right  of  Party  to  argue  in  Persony  213 ; — will  be 
brought  up  from  Prison  for  that  purposey  ib. ; — but  not  merely  to 
attend  the  hearing y  214  ; — unless  imprisoned  solely  under  the  Decreey 
ib. ; — and  Security  giveny  215. 

The  House  of  Lords  being  the  Forum  Commune  of  the 
empire  at  large*  all  counsel,  whether  of  the  English, 
Scotch,  or  Irish  Bar,  are  allowed  to  plead  before  it. 

Even  counsel,  who  are  members  of  the  other  House  of 
Parliament,  may  plead  on  all  matters^  except  such  as  are 
of  a  legislative  (^)  character,  at  the  Bar  of  the  House  of 
Lords. 

(')  See    also,    Hearing   of  Scotcli  (^)  The  reason  of  this  exception  is 

Appeals,  infra.  obvious.  On  all  proceedings  of  a  legis- 
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By  a  general  order,  bearing  date  20th  November  1680, 
it  was  ordered, 

That  in  all  cases  wherein  the  House  should  think  fit,  and  appoint  to 
hear  counsel  at  the  bar,  no  person  whatsoever  concerned  should  retain  to 


lative  character,  a  member  of  the  House 
of  Commons  has  a  deliberative  vote.  He 
is  therefore,  on  snch  proceedings,  pre- 
eluded  from  acting  as  counsel  in  either 
House ;  because  his  so  acting  would 
be  inconsistent  with  the  independence 
and  unbiassed  freedom  of  opinion 
essential  to  his  position  as  a  member 
of  Parliament. 

Thus,  in  the  well-known  abduction 
case  of  Turner  «.  Wakefield,  Mr. 
Brougham,  as  a  member  of  the  House 
of  Commons,  would  not  have  been  pre- 
cluded from  arguing  it,  as  counsel,  had 
the  case  come  before  the  Lords  in  the 
form  of  a  writ  of  error ;  because  the 
determination  of  writs  of  error  is  a 
judicial  proceeding,  in  which  the  House 
of  Conunons  has  no  participation.  But 
as  it  happened  that  a  bill  of  divorce  (a 
legislative  measure  requiring  the  assent 
of  both  Houses)  was  resorted  to,  Mr. 
Brougham  was  obliged  to  relinquish 
the  case,  when  that  course  of  proceeding 
was  resolved  upon. 

The  rule  applies  to  solicitors  as  well 
as  to  counsel.  Thus,  some  years  ago,, 
a  member  of  the  House  of  Commons, 
advertised  himself  as  a  solicitor,  or 
agent,  to  conduct  bills  through  Par- 
liament. But  the  matter  being  brought 
before  the  House,  was  at  once  put 
an  end  to.  From  the  discussion  which 
took  place  this  conclusion  is  to  be 
drawn,  namely,  that  no  man  can  be 
suffered  to  practise  professionally  be- 
fore an  assembly  of  which  he  is  him- 
self one  of  the  members, — a  principle 
which  will  ever  prevent  his  acting  as 
counsel,  solicitor,  attorney,  or  agent,  in 
any  matter  requiring  for  its  consum- 
mation the  sanction  of  that  branch  of 


the  legislature  of  which  he  is  himself  a 
constituent  portion. 

In  saying  this,  however,  a  memor- 
able case,  in  which  the  rule  was  re- 
laxed by  a  special  order  of  the  House 
of  Commons,  must  not  be  overlooked. 
When  the  proceeding  against  Queen 
Caroline,  6y  1005^  of  bUl,  was  finally 
determined  upon,  Mr.  Brougham, 
Her  Majesty's  Attorney-General,  an- 
nounced, in  his  place,  as  member  for 
Winchelsea,  the  joint  resolution  of 
Mr.  Denman  (the  Queen's  Solicitor- 
General)  and  himself,  as  well  as  of 
Dr.  Lushington,  to  vacate  their  re- 
spective seats  in  Parliament,  in  order 
that  they  might  be  enabled  to  defend 
their  royal  mistress  at  the  bar  of  the 
House  of  Lords.  This  announcement 
at  once  suggested  that  the  rule  ap- 
plied equally  to  the  Attorney  and  So- 
licitor-General of  the  Crown,  Sir  Robert 
Gifford  and  Sir  John  Copley,  both 
members  of  the  House  of  Commons. 
A  resolution,  therefore,  was  carried 
in  the  House  of  Commons  on  the  12th 
July  1820,  declaring,  that  the  counsel 
on  both  sides  should  have  leave  to  plead 
on  the  Bill  of  Pains  and  Penalties, 
without  vacating  their  seats  as  mem- 
bers of  the  House  of  Commons,  but 
that  the  case  should  not  hereafter  be 
drawn  into  precedent. 

This  extraordinary  resolution,  so  far 
from  weakening  the  rule  above  laid 
down,  tends  rather  to  confirm  it.  It 
shows  that  nothing  less  than  an  express 
order  of  the  House  itself  could  get  rid 
of  its  stringent  obligation .  And  it  may 
be  questioned,  whether  even  so  high  an 
interposition  was  sufficient  for  the  pur- 
pose, or  at  all  reconcilable  to  principle. 
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be  heard,  on  either  side,  above  three  counsellors  to  open  or  speak  in  his 
case  at  one  time  of  appearing,  at  the  bar  of  the  House  for  the  future. 

This  order  continued  in  force  for  nearly  fifty  years, 
until  tKe  2nd3farcli,  1727 ;  when  the  House  passed  the 
Standing  Order,  No.  119  (»),  which  has  fixed  the  rule  ever 
since ;  and  by  which  it  is  ordered. 

That  at  the  hearing  of  causes  for  the  Aiture,  one  of  the  counsel  for  the 
appellants  shall  open  the  cause,  then  the  eyidence  on  their  side  shall  be 
read ;  which  done,  the  other  counsel  for  the  appellants  may  make  obser- 
Tations  on  the  eridence :  then  one  of  the  counsel  for  the  respondents  shall 
be  heard,  and  the  evidence  on  their  side  to  be  read ;  after  which  the  other 
counsel  for  the  respondents  shall  be  heard ;  and  one  counsel  only  for  the 
appellants  to  reply.  .^4?iy^^ 


^3 


Only  two  counsel,  therefore,  can  be  heard  on  either  cP^> 
side.  ^ 

But  in  certain  cases  parties  having  distinct  claims  and  "^^"^^H^ 
interests,  will  be  allowed,  although  on  the  same  side,  to    ojA^ 
appear  by  separate  counsel.    Express  leave  for   that    ^^  ^^ 
purpose  must,  however,  be  obtained ;  and  a  petition  will 
be  necessary,  stating  in  what  respects  the  claims  and 
interests  are  distinguished ;  and  praying  permission  to 
be  heard  by  separate  counsel ;  or  praying  (as  may  occa- 
sionally be    advisable)  permission  to  lodge   a  distinct 
printed  case,  as  well  as  to  be  heard  by  separate  counsel. 

Cholmondely  r.  Clynton,  22  February,  1821. — A  petition  was  presented 
on  behalf  of  Sir  Laurence  Yaughan  and  three  other  respondents,  setting 
forth  that  their  claim  and  interest  in  the  estates  in  question,  were  those 
of  mortgagees  therein  to  a  Tery  large  amount ;  and  although  their  case 
upon  many  important  points  stood  on  the  same  foundation  of  title  as  that 
of  the  respondent  Lord  Clynton,  yet  that  there  were  rights  and  equities  to 
which,  under  the  circumstances  of  the  case,  they  were  entitled  exclusively 
in  their  character  of  mortgagees,  and  upon  which  the  decree  of  the  court 
below  ought  to  be  sustained  and  affirmed  as  far  as  respected  them; 
eren  if  their  Lordships  should  be  of  opinion  that  the  said  decree  ought, 
as  to  the  other  matters  of  the  cause,  to  be  altered  or  reversed.  That  the 
petitioners  had  by  the  pleadings  in  the  cause  insisted  on  such  their  sepa- 

(»)  See  Appendix,  No.  1. 
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rate  rights  and  equities,  and  had  been  separately  heard  in  support  thereof 
in  all  arguments  and  discussions  in  the  court  below ;  and  unless  their 
Lordships  should  be  pleased  to  permit  them  upon  the  appeal  now  depend- 
ing, in  like  manner  to  have  the  benefit  of  being  heard  by  separate  counsel, 
they  were  advised  and  apprehended  that  their  case  and  interest  could  not 
be  effectually  protected ;  and  they  therefore  prayed  that  under  the  cii- 
cumstances  of  the  case  their  Lordships  would  be  pleased  to  permit  them 
to  be  heard  by  separate  counsel  when  the  case  should  come  on  for  hear- 
ing ;  and  also  to  print  and  present  to  the  House,  in  their  character  of 
respondents,  such  distinct  case  as  they  might  be  advised  with  such  reasons 
in  support  of  the  decree  as  they  would  have  been  entitled  to  do  by  tbe 
orders  of  the  House  in  case  they  had  been  the  sole  respondents  to  the 
said  appeal.  This  petition  was  referred  to  the  Appeal  Committee,  who, 
on  the  15th  March,  reported  that  the  prayer  thereof  might  be  complied 
with  if  tlieir  Lordships  should  so  think  fit. — Ordered  as  prayed. 

Allardice  r.  Keith,  16  April,  1821. — A  petition  was  presented  on 
behalf  of  two  of  the  appellants,  setting  forth  that  the  matters  in  dispute 
having  been  brought  originally  before  the  Court  of  Session  in  two  separate 
actions,  which  were  subsequently  conjoined,  the  petitioners,  who  had 
distinct  interests  as  against  each  other,  found  it  impossible  to  present 
such  distinct  interests  in  the  same  case ;  and  they  therefore  prayed  that 
they  might  have  leave  to  lodge  separate  cases,  and  to  appear  by  separate 
counsel  This  petition  was  referred  to  the  Appeal  Committee,  who  re« 
ported  that  the  prayer  thereof  ought  to  be  complied  with. — Agreed  to  and 
ordered  as  prayed. 

The  necessity  or  propriety  of  such  appearance  by  se- 
parate counsel  must,  however,  be  established ;  otherwise, 
the  petition  will  be  either  at  once  refused,  or  an  order 
will  be  made  that  the  cause  proceed  in  the  meantime, 
according  to  the  usual  course ;  leaving  it  to  be  afterwards 
determined,  on  the  argument,  whether  any  party  shall, 
or  shall  not,  lodge  a  separate  case,  or  be  heard  at  the 
Bar  by  separate  counsel. 

Oddie  «.  Woodford,  21  March,  1825. — A  petition  was  presented  on 
behalf  of  J.  A.  Thellusson,  setting  forth  that  he  was  advised  that  he  was 
entitled  to  be  made  a  respondent  to  the  appeal,  and  therefore  praying  that 
he  might  be  made  a  respondent,  and  that  he  might  be  at  liberty  to  lay  a 
printed  case  before  their  Lordships  therein,  and  that  he  might  be  heard 
by  separate  counsel  at  the  hearing  thereof.  This  petition  was  referred  to 
the  Appeal  Committee,  who,  on  the  diet  March,  reported  that  the  petitioner 
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might  be  made  a  separate  respondent  to  the  said  appeal,  and  should 
pat  in  his  answer  thereunto  within  a  fortnight,  andmight  also  deliver  in  a 
printed  case;  but  that  with  respect  to  the  petitioner  being  heard  by 
separate  counsel,  the  Committee  submitted  that  the  case  should  be  heard 
IB  the  usual  course ;  and  that  on  the  hearing  thereof,  the  House  would 
then  best  judge  of  the  propriety  of  hearing  the  petitioner  by  separate 
counsel.     Ordered  accordingly. 

Duffield  r.  Hicks,  5  March,  1827. — A  petition  on  behalf  of  one  of  the 
respondents  having  been  presented,  praying  that  he  might  be  at  liberty 
to  be  heard  by  separate  counsel ;  the  Appeal  Committee  reported  that  he 
might  lodge  a  separate  case ;  but  that  the  House  should  reserve  the  ques- 
tion whether  he  should  be  heard  by  separate  counsel,  till  the  hearing  of 
the  cause  (®). 

The  necessity  of  a  previous  petition,  distinguishing  the 
interest  intended  to  be  represented  by  separate  counsel, 
was  enforced  at  the  Bar  in  the  following  case : — 

Wall  V,  the  Attorney-General,  4  March,  1822.  —  Mr.  Pemberton 
appearing  as  counsel  for  a  trustee  of  certain  creditors,  prayed  permis- 
sion to  be  heard  on  their  behalf;  but  was  informed  that  the  interest 
which  he  represented  appeared  to  be  the  same  as  that  of  the  assignees, 
for  whom  two  counsel  had  been  heard ;  and  as  no  petition  had  been  pre- 
sented distinguishing  their  interest,  the  House  would  not  hear  him. 

On  the  day  appointed  for  hearing,  the  respective  coun- 
sel and  agents  repair  in  the  morning  to  the  House  of 
Lords ;  and  if  the  cause  stand  the  first  in  the  paper,  it  will 
be  called  the  first  by  the  clerk,  immediately  after  prayers, 
about  ten  o'clock. 

The  party  who  challenges  the  decree,  commences  the 
argument;  and,  therefore,  the  cause  must  be  opened  by 
the  appellant  ( •). 

Accordingly,  when  both  parties  make  appearance  at 
the  Bar,  the  order  of  proceeding  is  as  follows : — The  ap- 
pellant's leading  counsel  begins,  and  is  succeeded  by  his 

(*)  See  also  Courts  f>.  Roberts,  20th  hearing  of  appeals^  the  respondent  opens 

March  1837.  in  vindication,  and  the  appellant  fol- 

{*)  It  18  different  in  our  ecclesiastical  lows  in  impeachment,  of  the  sentence 

tribimals   of   review,  where,  on   the  complained  of. 


4  ^/^j    ^<^^'^--^*'  / 
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junior.  The  House  is  then  addressed  by  the  first  and 
second  counsel  for  the  respondent ;  and  the  hearing  closes 
with  a  reply  on  behalf  of  the  appellant.  Upon  this,  their 
Lordships  either  proceed  to  immediate  judgment,  or  post- 
pone the  further  consideration  of  the  cause  to  a  fiiture 
day. 

If,  on  the  day  appointed  for  hearing,  both  parties  make 
default  by  non-appearance,  the  appeal  will  simply  be 
dismissed ;  but,  nevertheless,  without  prejudice  to  a  new 
appeal,  within  the  time  limited  by  the  Standing  Orders. 

Laurie  v,  Taylor,  9  March,  1824. — The  respondent  put  in  his  answer, 

but  neither  party  appeared  on  the  day  appointed  for  hearing ;   whereupon 

Uj^^^u'^'*^^    pi^  was  ordered  and  adjudged  that  the  said  appeal  be  dismissed,  but  with- 

/J^/yJ^^r     ^"^  piejudioe  to  the  appellant  presenting  a  new  appeal  within  the  time 

Y*^^  limited  by  the  House  («) . 

(ft^^^^^^  If  default  be  made  by  Ihe  appellant  alone,  the  re- 

^(X^  /    and  pray  judgment  of  affirmance.    Thro  may  be  laid  aown 
cU^^^       as  the  general  rule  on  the  authority  of  precedents  to  be 


^'1y3:f^U^^^*  notwithstanding  the  opposite  course  taken  by  an 
/t  ^^^  -^l^advocate  of  the  first  eminence,  in  the  following  case : — 

^^aJlP^  Gardner  v.  Simmons,  21  June,  1832  ('). — Si%*  Edward  Sugden  appeared 

7      Qm^         ^^  ^^®  ^^  ^^  behalf  of  the  respondent ;  but  no  counsel  attended  on  behalf  of 

J^^'^r  V  riyf*^®  appellant. 

n^/r^ ^J^^^     Lord  ChanceUor  Brougham  asked  what  was  the  cause  of  this  cir- 

(i^^^l/  ^^^j^  jumstance ;    when  a  gentleman  who    appeared  as  agent  for  the  appel- 

^    ^y   ^J^nt,  said  he  had  received  a  notice  of  this  case  so  late  as  the  preceding 

c/'^  C/v/         evening,  and  that  he  had  not  been  able,  though  using  every  possible 

^^  exertion,  to  obtain  the  attendance  of  counsel.     He  requested  that  some 

ilr<  ^^'^y  might  be  permitted. 

A^C^'^^l.^l/f         were  paid ;  a  condition  which,  however,  was  not  accepted. 


Syr  Edward  Svgden  consented,  on  condition  that  the  costs  of  the  day 


&^ 


\t? 


The  Lord  Chancellor  asked  if  the  respondent's  counsel  would  go  on 

vnth  the  argument  in  support  of  the  judgment  of  the  court  below.    Sir 
,»'2^ 

w  '  /  (•)  See  also  Earl  of  Mountnorris  tj.  Derenzy,  14  February  1826. 

O  1  01.  and  Fin.,  37. 
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Edward  Sagden  declined  doing  so ;  obserring  that  the  judgment  was  a 
good  judgment  and  wanted  no  support.  If  the  appellant's  counsel  had 
appeared,  he  should  have  been  ready  to  answer  anything  that  might 
haye  been  advanced  against  the  judgment ;  but  as  nothing  was  advanced 
against  the  judgment,  it  stood  on  its  own  merits,  and  their  Lordships 
might  do  as  they  thought  fit  with  the  appeal. 

The  Lord  ChanceUor, — The  course  which  I  shall  recommend  for  the 
adoption  of  your  Lordships,  is  to  dismiss  this  appeal,  and  to  state  in  the 
Older  that  the  dismissal  is  for  the  want  of  the  appearance  of  tlie  appellant, 
and  that  you  wiU  reserve  to  him  the  liberty  of  making  an  application  to 
your  Lordships,  if  there  be  any  special  circumstances  on  which  he  can 
ground  such  an  application.  In  the  mean  time,  however,  I  should  pro- 
pose to  dismiss  the  appeal  for  the  want  of  the  appearance  of  the  party ; 
and  having  regard  to  the  peculiar  circumstances  disclosed  upon  the  case, 
I  should  propose  doing  so  with  100^.  costs.  The  appeal  was  afterwards 
(on  the  25th  of  June)  dismissed  with  costs. 

The  order  of  dismissal  here  left  it  open  to  the  appellant 
to  present  a  new  appeal  at  any  period  within  the  time 
allowed  by  the  Standing  Orders.  Whereas,  had  the  de- 
cree complained  of  been  affirmed  (as  in  the  following 
case),  there  would  thenceforth  have  been  an  end  of  the 
litigation. 

Fraser  v.  Gordon  (')^  31  August,  1835. — At  the  hearing,  no  counsel  or 
agent  appearing  for  the  appellant,  the  respondent's  counsel,  Dr.  Lush- 
ington,  moved  their  Lordships  to  dismiss  the  appeal  with  costs,  and  to 
aSBrm  the  interlocutors  as  of  course; 

Lord  ^rott^Aam.— Even  on  the  supposition  that  the  appeal  is  abandoned, 
still  it  was  necessary  for  their  Lordships  to  hear  the  respondent's  case 
opened  on  the  merits,  so  that  they  might  see  that  the  orders  complained 
of  were  well  founded.  As  the  House  had  to  pronounce  a  judgment^  it 
became  requisite  to  hear  some  reasons  for  it. 

Dr,  Jjushingtan  then  proceeded  to  state  the  respondent's  case. 

Lord  Brougham  stopped  him'  after  a  short  time ;  saying,  the  House 
was  satisfied  that  a  prima  facie  case  was  made.  It  was  proper  for  their 
Lordships  to  hear  so  much  of  the  case  stated  at  the  bar.  His  Lordship 
then  moved  that  the  appeal  be  dismissed  with  costs,  and  the  interlocutors 
complained  of  be  affirmed.  The  appellant  petitioned  for  a  rehearing,  but 
it  was  refused. 

The  failure,  therefore,  of  the  appellant  to  make  appear- 

(«)  3C1.  andFiD.,718. 
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ance  at  the  hearing,  will  not  prevent  the  House  from  dis- 
posing of  the  appeal  on  the  merits,  provided  those  merits 
be  brought  under  judicial  cognisance  by  the  respondent's 
counsel. 

It  may,  indeed,  happen  that  although  on  the  respond- 
ent's statement  the  House  dismiss  the  appeal  with  costs, 
it  will  not  necessarily  affirm  the  orders  complained  of ; 
as  appears  by  the  following  case : — 

De  Burgh  v.  Clarke,  23  January,  1838. — Counsel  appearing  for  the 
respondent,  hut  none  for  the  appellant ;  and  the  respondent's  counsel  having 
prayed  an  affirmance  of  the  decree  and  orders  complained  of,  with  costs ; 
it  was  ordered  and  adjudged  that  the  said  appeal  he  dismissed  the  House, 
and  that  the  appellant  do  pay,  or  cause  to  he  paid,  to  the  respondent  the 
costs  incurred  in  respect  of  the  said  appeal ;  the  amount  thereof  to  he 
certified  hy  the  clerk-assistant. 

But  this,  it  is  submitted,  is  no  reason  for  the  respond- 
ent's counsel  not  stating  the  merits  of  the  cause,  and 
praying  judgment  of  affirmance ;  which,  if  obtained,  is 
evidently  a  greater  gain  than  a  mere  order  of  dismissal. 

When  the  respondent  does  not  appear,  the  appellant's 
counsel,  in  the  same  way,  must  state  the  case,  and  the 
House  will  deal  with  it ;  the  respondent's  absence  having 
no  other  effect  than  to  beget,  if  possible,  a  more  than 
ordinarily  strict  circimispection  in  disposing  of  the  merits 
of  the  cause.  The  respondent  may  keep  back,  advisedly; 
neither  appearing  at  the  hearing,  nor  even  answering  the 
appeal.  This  course,  as  before  suggested,  is  not  con- 
strued a  contempt ;  the  party  relying  on  the  judgment  of 
the  court  below.  But  it  does  not  often  happen  that  a 
well-advised  respondent  makes  default  by  non-appear- 
ance at  the  hearing  of  the  appeal,  however  strong  his 
confidence  in  the  judgment  of  the  court  below.  For  the 
House,  on  cause  shown  by  the  appellant,  in  such  a  case 
will  reverse  the  decree. 
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Fitigerald  v,  Fitzgerald,  28  April,  1731. — No  counsel  appearing  for 
the  respondent,  and  the  appellant's  counsel  having  been  heard  to  state  the 
matter  complained  of  in  the  said  appeal,  the  order  of  the  Conrt  of  Exche- 
quer in  Ireland  was  reversed. 

Wilson  V.  Bumtown,  20  February,  1758. — ^The  respondents  had  not 
put  in  their  answer,  though  peremptorily  ordered  so  to  do.  Counsel  were 
called  in  to  be  heard ;  and  one  counsel  only  appearing  for  the  appellants, 
none  appearing  for  the  respondents,  he  was  heard  to  state  and  argue  the 
case  on  behalf  of  the  appellants ;  and  having  prayed  a  reversal  of  the  inter- 
locutor complained  of,  the  said  interlocutor  was  read,  and  then  the  counsel 
were  directed  to  withdraw,  and  due  consideration  had  of  what  was  offered. 
— It  was  ordered  and  adjudged,  that  the  said  interlocutor  be  reversed,  and 
it  was  declared  that  the  respondents  were  liable  to  answer  and  pay  the 
sum  of  60L  costs  awarded  by  the  Court  of  King's  Bench ;  and  it  was 
further  ordered,  that  the  defence  of  the  said  respondents  be  repelled,  and 
that  the  said  respondents  do  accordingly  pay  the  said  sum  of  60/.  to  the 
appellants,  together  with  their  expenses  of  the  suit  in  the  Court  of  Session, 
and  that  an  account  thereof  be  given  in  ;  and  it  was  further  ordered,  that 
the  said  Court  of  Session  do  give  the  proper  directions  for  carrying  this 
order  and  judgment  into  execution  (**). 

If  the  respondent  have  not  put  in  his  answer^  the 
House  will  not  suffer  him  to  be  heard  at  the  Bar,  unless 
he  undertake  to  answer,  lodge  a  case,  and  pay  costs. 

Taylor  v.  Fairlie,  21  April  1826  (*). — ^The  cause  being  appointed  for 
hearing  ex  partt^  appearance  was  made  for  the  respondent  at  the  bar  on 
the  day  appointed  for  hearing.  But  the  appellant  objected  that  he  had 
no  right  to  be  heard.  On  the  respondent's  undertaking  to  put  in  his 
answer  and  lodge  his  case,  the  hearing  was  adjourned ;  the  respondent, 
however,  being  ordered  to  pay  the  costs  of  the  day. 

In  the  following  case,  an  order  was  made,  dispensing 
with  argument  by  counsel  at  the  Bar,  on  account  of  the 
peculiar  character  of  the  litigation.  The  printed  papers 
on  which  the  appeal  was  finally  disposed  of,  are  preserved 
in  the  Library  of  Lincoln's  Inn. 

Dame  Helen  Gordon  v.  Woods  &  Pirie,  4  March,  IS  1 6. — Petition  of 
the  appellant)  setting  forth  that  the  question  in  the  cause  was  one  of  a 

(^)  See  also  Hamilton  v.  Hamilton,  18  June  1724. 
(>)  2  Wils.  and  Shaw,  104,  note. 

p:2 
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▼ery  delicate  and  singular  nature ;  and  if  the  House  approved  of  such  a 
coarse,  the  parties  would  be  satisfied  to  leave  the  decision  of  it  to  their 
Lordships'  judgment,  upon  the  proofs  printed  by  the  Court  of  Session  and 
the  printed  cases  on  the  table,  without  any  argument  by  counsel  at  their 
Lordships'  bar.  This  petition  was  referred  to  the  Appeal  Committee, 
who,  on  the  12th  March,  reported  that  it  appeared  expedient  to  comply 
with  the  prayer  thereof. 

^v/^^j^^^)n  the  day  appointed  for  hearing,  either  party  pray 
W^^^  the  prayer  will  not  be  granted,  except 

rL.^^^  upon  payment  to  the  other  party  of  the  costs  of  the 
,  j^    day.  The  following  case,  though  an  exception,  proves  the 


it^ 


general  inflexibility  of  this  rule  :• 


1^  Bateman  v.    Conway,   2  February,  1753. — On  the  petition   of  the 

respondents,  setting  forth  that  this  appeal,  which  stood  appointed  for 
hearing  this  day,  and  praying  that,  in  regard  the  petitioners  were  not 
prepared  for  the  said  hearing,  the  same  might  be  put  off  for  six  weeks, 
the  agents  on  both  sides  were  heard  at  the  bar,  and  it  was  ordered,  that 
the  hearing  of  the  cause  be  put  off  till  that  day  month,  and  that  an  entry 
be  made  that  their  Lordships  did  not  order  the  costs  of  the  day  to  be  paid 
to  the  appellant,  by  reason  of  the  alleged  poverty  of  the  respondents. 

The  House  will  not  postpone  the  hearing  on  account 
of  the  engagements  of  counsel  in  other  courts ;  because, 
although  other  courts  may  put  off  causes  for  the  conve- 
nience of  the  House,  the  House  will  not  do  so  for  then- 
convenience.  ,        yj 

Mellish  V.  Richardson  Q\  25  June,  1882. — Upon  counsel  being  called  in, 

Mr,  Campbell  appeared  on  behalf  of  the  defendant  in  Error,  and  stated 
that  there  was  no  counsel  present  for  the  plaintiff. 

The  agent  for  the  plaintiff  stated  that  he  had  taken  every  possible 
means  to  ensure  the  attendance  of  counsel ;  but  that  he  had  been  unable 
to  do  so,  on  account  of  their  being  engaged  on  very  important  business 
elsewhere ;  and  he  expressed  a  hope  that  their  Lordships  would  allow  the 
case  to  stand  over. 

Mr.  Campbell  could  not  consent  to  any  further  delay. 

Lord  Tenterden  fiaid,  that  it  had  never  been  the  practice  of  that  House 
to  allow  causes  to  stand  over  on  account  of  the  absence  of  counsel.     Other 


(i)  1  CI.  and  Fin^  224. 
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coarts  might  do  so  for  the  conyenience  of  the  House,  but  the  House  would 
not  do  so  for  their  conyenience.  He  remembered  one  instance  in  which, 
when  at  the  bar,  he  had  been  engaged  in  a  cause  in  the  Court  of  King's 
Bench ;  and,  on  the  day  appointed  for  the  trial,  an  appeal  in  which  he  had 
been  retained  as  counsel  came  on  to  be  heard  in  the  House.  He  men- 
tioned the  circumstance  to  Lord  Ellenborough,  who  at  once  allowed  him 
to  quit  the  Court  of  King's  Bench,  in  order  to  proceed  with  the  argument 
before  that  House.  He  did  not,  howeyer,  think  fit  to  dismiss  this  appeal 
under  the  circumstances  that  now  appeared;  and  he  should  therefore 
moye  their  Lordships  that  the  counsel  for  the  defendant  in  Error  should 
proceed  with  the  argument.— Agreed  to. 

Neither  wiU  the  hearing  be  put  off,  even  upon  previous 
petition,  on  the  mere  ground  of  the  indisposition  of  a 
particular  counsel. 

Harwood  v.  Sir  Jacob  Astley,  10  July,  1804. — Petition  of  plaintiff  in 
Enor,  praying  that  the  hearing  might  be  put  off  as  one  of  his  counsel 
then  was,  and  for  three  weeks  last  past  had  been,  confined  to  his  bed  from 
a  seyere  wound  in  his  leg  by  the  letting  down  of  a  carriage ;  and,  in  conse- 
quence of  which,  it  would  be  impossible  for  him  to  attend  on  the  day 
appointed  for  hearing. — Ordered,  tbat  the  petitioner  do  employ  some  other 
counsel. 

Where  counsel  do  not  attend,  the  House  will,  as  matter 
of  course,  allow  the  cause  to  be  argued  by  the  parties 
themselves.  Such  a  performance  on  both  sides  is  unpre- 
cedented ;  but  there  are  sundry  instances  in  which  one  of 
the  parties^  for  want  of  counsel,  has  addressed  the  House. 
Thus— 

Dalrymple  v.  Campbell,  15  April,  1770.— No  counsel  appearing  for  the 
appellant,  he  was  heard  by  himself  at  the  bar ;  and  the  Lord  Adyooate 
being  heard  for  the  respondent,  the  interlocutors  complained  of  were 
affirmed  (^). 

It  is  SO  much  a  matter  of  right  for  the  party  to  state 
his  case  in  person,  that  if  he  be  in  prison,  the  House,  on 
petition,  will  issue  an  order  to  the  prison-keeper,  requir- 

0)  See  also  Bridges  «.  mtchcock,  14  Jane  1715 ;  and  Bridgellv.Hollis,  16  May 
1728.    Dillon  v.  Parker,  1  CI.  and  Fin.,  310. 
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ing  him  to  bring  up  the  party  to  the  Bar,  in  order  that 
he  may  be  heard  on  his  own  behalf. 

The  last  example  of  such  an  order  was,  I  think,  the 
following : — 

Rowe  V.  The  King,  24  June,  1831— Petition  of  the  plaintiff  in  Error, 
setting  forth  that  he  was  in  the  oostody  of  the  keeper  of  his  Majesty's  gaol 
of  Newgate  in  the  city  of  Dublin ;  and  therefore  praying  that  the  said 
keeper  might  be  commanded  to  bring  up  the  petitioner  in  his  custody  to 
the  bar  of  the  House,  on  the  hearing  of  the  Errors  argued ;  and  that  the 
petitioner  might  be  permitted  to  argue  his  case  in  person. — Ordered,  that 
upon  his  lodging  in  the  hands  of  the  said  keeper  a  sum  of  money  sufficient 
for  the  necessary  and  actual  expenses  attending  the  bringing  oyer,  keeping 
here  during  the  argument  of  the  said  Errors,  and  replacing  in  the  said 
gaol  of  Newgate  the  said  plaintiff,  the  said  keeper  do  take  the  necessaiy 
measures  for  bringing  the  petitioner  to  the  bar  of  the  House,  on  the  4th 
July  next,  the  day  appointed  for  argument ;  but  that  in  the  event  of  the 
said  petitioner  being  so  brought  over,  he  be  held  to  be  bound  to  argue  his 
case  in  person  at  the  bar  of  the  House,  without  the  assistance  of  counsel 

When  the  application  is  made,  not  for  the  purpose  of 
arguing  in  person,  but  merely  to  attend  the  hearing  upon 
argument  by  counsel^  the  House,  of  late,  has  rather  leant 
against  granting  such  an  application. 

Adverting  to  the  rules  established  against  the  reception 
of  new  evidence,  and  the  necessity  of  presenting  the  case 
to  the  court  of  last  resort,  in  the  same  form  in  which  it 
has  previously  been  presented  to  the  court  below,  the 
presence  of  the  parties,  when  counsel  and  solicitors  at- 
tend on  both  sides,  can  scarcely,  in  any  instance,  be  very 
material. 

Where,  however,  the  party  was  imprisoned  solely  by 
virtue  of  the  decree  under  appeal,  and  where  he  had  given 
security  to  satisfy  the  decree,  the  House,  on  petition,  gave 
direction  for  him  to  have  liberty  to  attend  the  hearing. 
Thus— 

Farthing  v.  Wright,  1  June,  1715. — On  the  petition  of  the  appellant, 
praying  that  he  might  have  leave  to  attend  his  counsel  in  the  House,  in  the 
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proeecntion  and  at  the  hearing  of  the  appeal,  he  being  in  prison  for  no  other 
debt  or  matter  than  in  the  decree  appealed  from ;  and  secnritj  having  been 
given  by  sureties  by  order  of  the  House ; — Ordered,  that  if  the  petitioner 
be  in  prison  only  on  account  of  the  decree  as  alleged,  he  may  be  at  liberty 
to  attend  his  counsel  at  the  hearing  as  desired. 

So  where  the  appellant  had  given  security  to  re-sur- 
render himself  to  the  Marshal,  in  the  event  of  an  affirm- 
ance. 

Pike  V.  Chitty,  27  February,  1727. — ^Petition  of  the  appellant,  setting 
forth  that  he  had  suffered  four  years'  imprisonment  for  the  costs  of  suit  in 
certain  causes  in  Chancery ;  against  a  decree  and  order  of  which  court  he 
had  appealed ;  praying  that  a  short  day  might  be  appointed  for  hearing 
thereof,  and  that  he  might  have  freedom  of  going  out  of  the  prison  of  the 
King's  Ben^h  to  prosecute  the  said  appeal,  upon  his  securing  the  Marshal 
of  his  surrendering  himself  a  prisoner  again  into  his  custody,  after  his 
appeal  should  have  been  heard,  in  case  of  affirmance. — Ordered,  that  the 
House  would  hear  the  cause  on  the  first  vacant  day ;  and  that  the  peti- 
tioner have  the  liberty  prayed,  upon  giving  the  security  offered,  provided 
there  be  no  other  cause  of  imprisonment  against  him. 

In  the  following  case,  where  security  had  been  given, 
the  House,  on  petition^  granted  the  appellant  a  personal 
protection  during  the  dependence  of  the  appeal. 

Danson  v.  Trott,  19  February,  1727. — Petition  of  the  appellant  Mary 
Danson,  widow  of  John  Danson,  E!sq.,  praying  that  a  short  day  might  be 
appointed  for  hearing  the  cause ;  and  that  she  might  be  at  liberty  to  go 
abroad  to  transact  her  affairs,  upon  giving  sufficient  security  to  the 
Warden  of  the  Fleet  prison  to  be  forthcoming  in  case  the  decree  and 
order  appealed  firom  should  be  affirmed. — Ordered,  that  the  case  be  heard 
on  a  short  day,  and  that  the  petitioner  might  have  the  protection  of  the 
House  during  the  dependence  of  her  said  appeal,  upon  giving  security 
as  mentioned  in  the  said  petition,  and  liberty  to  go  abroad  as  desired. 

But  unless  security  be  given,  and  unless  the  party  be 
in  prison  solely  by  virtue  of  the  decree,  judgment,  or 
order  complained  of  by  the  appeal,  the  House,  in  general, 
will  not  issue  a  warrant  for  the  mere  purpose  of  enabUng 
him  to  advise  with  counsel,  or  to  attend  the  hearing.   The 
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only^igjTound  on  which  such  a  warrant  may,  with  cer- 
tainty, be  relied  upon  is,  that  the  incarcerated  party 
desires  permission,  and  actually  undertakes,  to  argue  his 
case  in  person,  without  the  aid  of  counsel ;  as  in  the 
above  case  of  Rowe  v.  the  King  ('). 

(})  See  Andrewes  v.  Walton,  now      made  repeated  applications  for  leave  to 
before  the  HouBe,   where  the  appel-      attend  the  hearing, 
lant,  a   prisoner    in   the   Fleet,  has 
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Becitaly  2\1  ,r-'Affirmanee,  with  Costs,  218.— iJ^ffrw/,  with  Costs  below, 
ih.—S^)ecial  Judgments,  ib.— ifr.  Justice  Blackstone's  distinction 
between  Judgments  on  WriU  of  Error  and  on  Appeals,  221. — House 
occasionally  makes  a  new  Decree,  222.— But  generally  remits  with 
JKrecticns,  224. 

The  recital,  or  introductory  part  of  a  judgment  on 
appeal,  may  be  as  follows : — 

After  hearing  counsel  as  well  on  Monday  the  20th,  Monday  the  27th, 
88  Wednesday  the  29th  days  of  April  last,  upon  the  petition  and  appeal 
of  A.  B.  which  appeal  upon  the  death  of  C.  D.  one  of  the  respondents, 
was  by  order  of  this  Honse,  on  the  9th  of  January  last,  rerived  against 
£•  F.  as  the  son  and  heir  of  the  said  G.  D.  and  as  grandson  and  heir  of 
G.  H.  deceased,  and  against  J.  K.  and  L.  M.  as  executors  of  the  said 
C.  D.  and  against  the  said  L.  M.  as  administrator  de  bonis  non  of  the 
said  O.  H.  complaining  of  a  decree  of  the  High  Court  of  Chancery,  of  the 
7th  of  February,  1837,  the  report  of  the  master  to  whom  the  cause  in  the 
appeal  mentioned  was  referred  of  the  28th  of  March,  1888,  and  of  a 
decree  of  the  said  court  of  the  27th  of  April,  1838,  and  praying  '<  that 
the  same  might  be  reversed  or  that  the  appellant  might  have  such  other 
relief  in  the  premises  as  to  this  House  in  their  Lordships'  great  wisdom 
should  seem  meet  ;*  as  also  upon  the  answer  of  N.  O.  and  P.  his  wife,  and 


218         PRACTICE  ON  ENGLISH  AND  lEISH   APPEAI^. 

the  answer  of  the  said  C.  D.  put  in  to  the  said  appeal  (*);  and  due  consi- 
deration had  this  day  of  what  was  offered  on  either  side  in  this  cause. 

The  ordering  part  of  the  judgment  in  cases  of  sunple 
affirmance  is  as  follows : — 

It  is  ORDERED  and  adjudged  hy  the  Lords  Spiritual  and  Temporal  in 
Parliament  assembled,  that  the  said  petition  and  appeal  be  and  is  hereby 
dismissed  this  House ;  and  that  the  said  decrees  therein  complained  of,  be 
and  the  same  are  hereby  affirmed. 

When  costs  are  awarded,  the  following  words  are 
added : — 

And  it  is  further  ordered  that  the  appellant  do  pay,  or  oause  to  be  paid, 
to  the  said  respondents,  the  costs  incurred  in  respect  of  the  said  appeal, 
the  amount  thereof  to  be  certified  by  the  clerk-assistant. 

In  the  case  of  a  simple  reversal,  the  judgment  is, 

m 

That  the  decree  complained  of  be^  and  the  same  is  hereby  refbersed. 

Sometimes  the  House,  although  it  never  awards  to  an 
appellant  the  costs  of  the  appeal,  may  think  it  proper,  in 
reversing  or  varying  the  decree,  to  order  that  he  may 
have  his  costs,  incurred  by  him  in  the  court  below. 
Thus— 

Smyth  9,  Nangle,  2  June,  1840(^)»-^Ordered  and  adjudged,  &c.,  that 
the  said  order  complained  of  in  the  said  appeal  be,  and  the  same  is  hereby 
reversed ;  and  that  the  said  respondent's  bill  be  dismissed  out  of  the  court 
below  with  costs :  and  it  is  further  ordered  that  the  said  cause  be  remitted 
back  to  the  Court  of  Chancery  in  Ireland,  to  do  therein  as  shall  be  just 
and  consistent  with  this  judgment. 

Special  judgments,  in  former  times,  were  usually  drawn 
up  by  the  Judges  ('),  some  of  them  being  always  in  at- 
tendance at  the  hearing  of  causes.    But  this  practice 

ceased  in  the  time  of  Lord  Somers. 

_ — _ ^ , . 

(^)  The  printed  cases  are  not  men-  always  stated  in  the  recital  of  the  judg- 

tioned,  perhaps^  hecause  the  form  of  ment. 

the  recital  was  settled  before  the  pass-  Q>)  1  West^  184. 

ing  of  the  Standing  Order  requiring  {^)  See  Bertie  v.  Lord  Falkland,  21 

printed  cases.    When  the  opinions  of  March  1697.     See  Chapter  on  '  7^ 

the  Judges   are   taken,   the   fact   is  AfHttanXi,^  ante. 
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Of  the  elaborate  and  artificial  character  by  which  their 
Lordships'  orders  on  appeals  are  occasionally  distin- 
guished, some  estimate  may  be  formed  from  the  follow- 
ing judgment,  drawn  up,  as  I  conjecture,  by  the  experi- 
enced pen  of  a  great  Master  of  Equity,  the  late  Lord 
Redesdale : — 

Oiffard  v.  Hort,  1  May  1812— Ordered  and  adjudged,  &c^  that  the  said 
decree  of  the  2d  March  1802  be,  and  the  same  is  hereby  rcTened ;  and  it 
is  hereby  declared,  that  the  appellant,  Sir  John  Alexander  Qififard,  Bart*, 
as  heir  male  of  the  body  of  Sir  Dnke  Gifiard,  Bart,  the  younger,  his  late 
lather  deceased,  who  was  first  tenant  in  tail  of  the  estates  in  question, 
under  the  settlement  made  by  the  indentures  of  lease  and  release,  of  the 
ink  and  second  days  of  June  1789,  and  the  fine  and  recorery  levied  and 
siifiered  in  pursuance  thereof  is  entitled  to  redeem  the  estates  of  Kilcroe, 
otherwise  Hardwood  Killinagh,  and  Ballycowen,  in  the  pleadings  men- 
tioned, on  payment  of  what  remains  due  for  principal  and  interest  on  the 
sereral  securities  in  the  pleadings  mentioned.  Tested  in  Eldward  Dillon, 
deceased,  and  comprised  in  the  decrees  of  the  Court  of  Exchequer,  in  the 
eanse  in  which  Yeal  Dillon  and  others  were  plaintifis,  and  Sir  Thomas 
Cfiffard,  Bart^  and  others  were  defendants ;  and  afterwards  assigned  to 
Josiah,  late  Archbishop  of  Tuam,  as  in  the  pleadings  mentioned ;  and  that 
it  be  referred  to  the  deputy-remembrancer  of  the  said  Court  of  Exchequer, 
to  take  an  account  of  what  is  due  for  principal  and  interest  on  the  said 
aeeorities,  as  hereinafter  directed ;  .and  it  is  hereby  further  declared,  that 
in  consequence  of  the  delay  in  prosecuting  the  suit  for  redemption,  insti- 
tuted in  1763,  by  the  said  Sir  Duke  Giffard,  Bart.,  the  father,  and  his 
son  Sir  Dnke  Giffard,  Bart^  the  younger,  it  is  not  reasonable  to  require  an 
account  of  the  rents  and  profits  of  the  mortgaged  estates,  prior  to  the  filing 
of  the  bill  of  revivor,  filed  by  the  said  Sir  Duke  Giffard,  Bart.,  the  younger, 
after  the  death  of  his  said  father,  on  the  13th  day  of  July  1799,  in  case 
the  parties  entitled  to  the  benefit  of  the  said  securities  shall  waive  all  claim 
of  interest  on  the  principal  sums  secured  thereby,  accrued  prior  to  the  said 
Idth  day  of  July  1799 :  and  it  is  further  ordered,  that  in  case  such  claim 
of  interest  shall  be  waived  before  the  said  deputy-remembrancer,  within 
three  calendar  months,  after  the  order  of  this  House  shall  have  been  made 
an  order  of  the  said  Court  of  Exchequer,  that  it  be  referred  to  the  said 
deputy-remembrancer,  to  take  an  account  of  what  is  due  for  principal  and 
interest  on  the  said  securities ;  calculating  such  interest  firom  the  said  13th 
day  of  July  1799 ;  and  also  to  take  an  account  of  the  rents  and  profits  of 
tiie  said  mortgaged  premises,  accrued  due  since  the  said  Idth  of  July  1799 ; 
and  to  inquire  by  whom  received,  and  when ;  but  in  case  the  claim  of  in- 
terest on  such  mortgage,  accrued  prior  to  the  said  13th  of  July  1799,  shall 
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not  be  waived  in  manner  aforesaid,  it  is  further  ordered,  that  the  said  de 
puty-remembiancer  shall  take  an  account  of  what  remains  due  for  prmcipal 
and  interest  on  the  said  securities ;  and  also  an  account  of  the  rents  and 
profits  of  the  said  mortgaged  premises  from  the  time  when  the  said  Josiab, 
late  Lord  Archbishop  of  Tuam,  obtained  possession  of  the  said  mort- 
gaged premises ;  and  it  is  further  ordered,  that  such  rents  and  profits, 
according  to  the  several  accounts  before  directed,  should  be  applied  first 
in  payment  of  the  interest,  and  then  in  reduction  of  the  principal  money 
due  on  the  said  secujrities ;  and  that  it  be  referred  to  the  said  deputy- 
remembrancer  to  tax  the  costs  of  the  respondents.  Sir  Josiah  William 
Hart,  the  Marquis  of  Lansdowne,  Sir  Fenton  Aylmer,   Bart^  Dame 
Margaret  Hart,  and  Marmaduke  Cramer,  exclusive  of  the  costs  of  this 
appeal,  and  add  such  costs  to  the  money  which  shall  appear  to  be  due  on 
each  mortgage  according  to  the  several  accounts  before  directed ;  and  it  is 
further  ordered,  that  what,  if  anything,  shall  appear  to  be  due  for  such 
principal  and  interest,  shall  be  paid  by  the  appellant  to  the  respondents, 
Sir  Fenton  Aylmer,  as  administrator  of  the  said  Josiah,  late  Archbishop 
of  Tuam,  together  with  his  costs ;  and  that  the  costs  of  the  other  parties, 
whose  costs  are  before  directed  to  be  taxed,  shall  also  be  paid  by  the  ap- 
pellant ;  and  that  such  payments  shall  be  made  within  six  calendar  months 
after  the  deputy-remembrancer  shall  have  made  his  report ;  and  in  de&nlt 
of  such  payment,  that  the  appellant  be  absolutely  foreclosed  of  all  equity 
of  redemption  of  the  said  mortgaged  premises  :  but  if  it  shall  appear  that 
the  principal  and  interest  accrued  on  such  mortgage,  computing  such  inter- 
est as  hereinbefore  directed,  shall  have  been  overpaid  by  the  rents  and 
profits  accrued  according  to  the  several  accounts  before  directed,  it  is  far- 
ther ordered,  that  the  surplus  of  such  rents  and  profits,  if  any,  should  he 
applied  in  payment  of  the  costs  before  directed  to  be  taxed  ;  and  if  there 
should  remain  any  balance  of  such  rents  and  profits  after  pa3rment  of 
such  principal,  interest,  and  costs,  it  is  ordered,  that  the  same  be  paid 
into  the  said  Court  of  Exchequer,  to  abide  the  further  order  of  the  said 
court,  according  to  the  rights  of  the  appellant,  and  of  the  several  other 
persons  who  may  appear  to  be  entitled  thereto,  subject  to  the  costs  herein- 
after mentioned ;  and  for  the  purpose  of  taking  such  accounts  as  aforesaid, 
that  the  appellant  shall  be  at  liberty  to  bring  before  the  deputy-remem- 
brancer the  personal  representative  of  the  said  Sir  Thomas  Richard  Wal- 
ter Giffard,  deceased ;  and  if  the  appellant  shall  pay  what  shall  appear  to 
be  due  for  such  principal,  interest,  and  costs  as  aforesaid,  within  the  time 
aforesaid—- or  if  it  shall  appear,  on  taking  such  accounts  as  aforesaid,  that 
such  principal,  interest,  and  costs  have  been  overpaid,  it  is  further  ordered, 
that  the  possession  of  the  said  mortgaged  premises  should  be  delivered  to 
the  appellant,  together  with  all  deeds  and  writings  relating  thereto ;  and 
that  all  necessary  parties  do  join  in  a  conveyance  of  the  mortgaged  premises 
to  such  uses  declared  by  the  said  indenture  of  release  and  settlement  of  the 


OF  JUDGMENTS  ON   APPEAL.  221 

2d  day  of  June  1739,  as  should  be  then  subsisting  and  capable  of  taking 
effect ;  and  it  is  further  ordered,  that  the  appellant  do  pay  to  the  re9pond- 
eDts,  whose  costs  are  not  before  provided  for,  their  costs  of  this  suit,  toge- 
ther with  the  costs  of  this  appeal ;  but  if  it  shall  appear  that  there  shall  be 
a  balance  on  such  accounts  of  rents  and  profits  to  be  paid  into  the  court  as 
hereinbefore  directed,  the  same  shall  be  subject,  in  the  first  place,  to  pay 
to  the  appellant  the  costs  of  this  suit,  and  of  this  appeal,  and  the  costs 
which  be  shall  pay  as  hereinbefore  directed ;  and  that  the  surplus  shall  bo 
applied  as  hereinbefore  directed ;  and  it  is  further  ordered,  that  the  said 
Court  of  Exchequer  do  give  all  necessary  directions  for  carrying  this  judg« 
raent  into  execution.  And  it  is  further  ordered,  that  nothing  herein  con- 
tuned  shall  prejudice  any  claim  which  the  representatives  of  the  said 
Josiah,  late  Archbishop  of  Tuam,  may  have  against  the  said  Sir  Thomas 
Giffimi,  deceased,  or  his  assets,  by  virtue  of  the  decrees  and  orders  of  the 
said  Court  of  Exchequer,  made  in  the  said  cause  in  which  the  said  Yeal 
Dillon  and  others  were  plaintififiB^  and  the  said  Sir  Thomas  Giffard  and 
others  were  defendants. 

Where  (as  in  this  case  of  GiflFard  v.  Hort)  the  order  of 
the  House  contains  numerous  declaratory  findings  and 
directions,  provisional  and  positive ;  and  where  there  are 
several  parties  claiming  distinct  interests,  and  in  diflFerent 
characters ;  it  is  usual  to  issue  copies  of  the  draft  of  the 
judgment-,  in  order  that  the  parties  may  have  an  oppor- 
tunity of  duly  considering  it,  and  oflFering  their  objections, 
with  a  view  to  its  amendment.  This  course  is  followed 
in  all  cases  of  complicated  detail. 

It  is  observed,  by  Mr.  Justice  Blackstone  (^),  that  "  on 
Writs  of  Error  the  House  itself  pronounces  the  judgment ; 
on  appeals,  it  gives  direction  to  the  court  below  to  rectify 
its  own  decrees."  This  distinction  is  also  adopted  by 
Mr.  Seton  («). 

There  is  no  doubt,  for  it  has  been  so  decided,  that  in 
disposing  of  Writs  of  Error  from  courts  of  law,  the  House 
itself  must  pronounce  the  judgment.  But,  in  general,  so 
must  it  also  do  in  disposing  of  appeals ;  as  in  the  cases  of 
most  frequent  occurrence,  namely,  those  of  simple  affirm* 

(')  3  Com.  55.  (•)  Seton  on  Decrees,  392. 
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ances,  and  simple  reversals ;  where  the  form  of  adjudica- 
tion on  appeals  is  precisely  the  same  as  that  on  Writs  of 
Error. 

When  the  House  makes  an  order  containing  declara- 
tions as  to  the  rights  of  parties,  and  remits  the  cause  to 
the  court  below,  with  directions,  it  is  not  competent  for 
the  court  below,  upon  the  same  state  of  evidence,  to  give 
any  judgment  inconsistent  with  the  declarations  and 
directions  of  the  House  of  Lords  (^). 
Instead  of  remitting  to  the  court  below,  with  declara- 
J/ift^  •-         tions  and  directions,  the  House  may  itself  make  an  en- 
^yU*  ^j     tirely  new  decree.    Thus,  in  the  time  of  Lord  Chancellor 
y^/*^  ^      Macclesfield, 

Foley  V.  The  Attorney-general,  I  December,  1721^0rdered  and  adjudged, 
that  the  two  decrees  complained  of  in  the  said  appeal  be,  and  the  same 
are  hereby  reversed :  and  it  is  adjudged  and  declared,  that  an  absolute 
power  was  vested  in  the  thirteen  trustees  named  in  the  deed  Sexto  Caroli 
Pritni  to  nominate  such  preacher  or  curate  for  the  parish  of  Kinfare,  in 
the  county  of  Stafford,  as  they  or  the  major  part  of  them  thought  fit ;  and 
that  the  surrender  or  assignment  made  in  December  1676  by  Thomas 
Brown,  the  executor  of  John  Brown,  the  executor  of  Samuel  Brown,  the 
surviying  trustee,  to  Mr.  Philip  Foley,  was  a  breach  of  trust ;  and  there- 
fore it  is  adjudged  and  decreed,  that  a  new  term  for  the  residue  of  one 
thousand  years,  for  which  the  original  demise  was  made,  ought  to  be 
created  and  vested  in  thirteen  new  trustees  as  to  the  said  right  of  nomi- 
nation of  a  preacher  or  curate ;  which  thirteen  trustees  shall  be  nominated 
by  a  Master  of  the  Court  of  Chancery,  subject  to  the  direction  of  that 
court ;  and  that  both  parties  shall  be  at  liberty  to  propose  proper  persons 
before  the  Master  to  be  trustees ;  and  that  four  of  the  said  trustees,  at  the 
least,  be  clerg3rmen  of  the  same  county  or  diocese  in  which  the  said  parish 
of  Kinfare  lies;  and  that  a  proper  demise  or  grant  of  the  said  nomination 
to  the  said  trustees  be  prepared  by  the  Master  and  executed  hy  the  appel- 
lant Foley  when  he  shaU  come  of  age,  or  by  bis  heirs ;  and  that  the  same 
be  enrolled  in  the  Court  of  Chancery,  and  likewise  entered  in  the  Register 
of  the  Bishop  of  the  diocese ;  and  the  making  such  grant,  and  the  enrolling 
and  entering  thereof,  is  to  be  at  the  charge  of  the  appellant  or  his  heirs. 
And  it  is  further  ordered,  that  whenever  the  number  of  the  said  trustees  shall 

(')  McNeill  V.  Cahill,  2  Bli.  N.  R.  316. 
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be  reduced  to  nine,  then,  or  as  soon  after  as  couYenienily  may  be,  the  sor- 
TivoiB  or  the  major  part  of  them  shall  choose  so  many  new  trustees  as 
shall  make  up  the  full  number  of  thirteen ;  and  that  when  such  new  trus- 
tees shall  be  chosen,  proper  conyeyances  shall  be  executed  to  vest  the  said 
nomination  in  all  the  thirteen  trustees  during  the  residue  of  the  term. 
And  it  is  further  declared,  that  as  soon  as  the  representative  of  the  sur- 
vimg  trustee  can  be  found,  he  ought  to  assign  to  the  same  trustees  the 
reversionary  interest  in  the  thousand  years'  term,  to  which  the  rent  of  50/. 
per  attnnm  reserved  on  the  re-demise  to  John  Whorwood  is  incident ;  and 
it  is  further  ordered  and  adjudged,  that,  in  the  mean  time,  the  said  rent 
be  from  time  to  time  paid  to  the  trustees  who  shall  be  nominated  as  afore- 
said; and  that  the  first  trustees,  with  all  convenient  speed  after  they  shall 
be  settled,  shall  appoint  a  curate  for  the  said  parish  of  Kinfare ;  and  that, 
in  the  mean  time,  Richard  Bate,  the  present  curate,  do  continue  to  offi- 
ciate as  sach,  and  be  allowed  the  salary  for  the  time  he  has  officiated  or 
sball  officiate ;  and  it  h  recommended  to  the  trustees  to  nominate  him  the 
first  curate,  he  being  the  relator  at  whose  suit  the  trust  has  been  restored 
and  established.  And  it  is  further  ordered,  that  as  often  as  any  future 
vacancy  of  a  curate  shall  happen,  the  same  shall  be  supplied  by  the  trus- 
tees for  the  time  being,  or  the  major  part  of  them ;  and  that  the  Court  of 
Chancery  do  give  proper  directions  touching  the  arrears  of  the  said  annuity 
for  the  time  past,  and  likewise  such  other  directions  from  time  to  time  as 
shall  be  proper  for  the  better  executing  this  judgment. 

Byroelv.  Acton,  23  Feb.,  1721. — Ordered  and  adjudged,  that  the 
decree  complained  of  in  the  said  appeal  be,  and  the  same  is  hereby 
reveised  :  and  it  is  further  ordered  and  adjudged  that  the  appellant  Walter 
Bjme  shall  forthwith  execute  a  lease  of  the  premises  in  question  to  the 
respondent  acenrding  to  the  power  reserved  to  him  by  the  settlement  in 
the  pleadings  mentioned  for  three  lives  or  one-and-twenty  years  at  the 
respondent's  election  upon  the  terms  in  the  articles ;  and  shall  in  like 
manner  firom  time  to  time  renew  or  execute  a  new  lease  and  new  leases 
to  the  respondent,  his  heirs,  executors,  administrators,  or  assigns  for  three 
Uvee,  or  one-and«twenty  years,  at  the  election  and  upon  the  request  of  the 
respondent,  his  heirs,  executors,  administrators,  or  assigns,  upon  the 
terms  in  the  articles ;  and  that  the  appellant  John,  in  case  he  survive  the 
said  Walter,  shall,  after  the  premises  shall  come  to  him,  from  time  to  time 
execute  or  renew  a  lease  or  leases  of  the  premises  according  to  the  statute 
enabling  tenants  in  tail  to  make  leases  for  three  lives  or  one-and-twenty 
years  to  the  respondent,  his  heirs,  executors,  administrators,  or  assigns, 
at  his  and  their  election  and  request  upon  the  terms  in  the  said  articles ; 
and  that  the  Court  of  Chancery  in  Ireland  take  care  to  see  this  judgment 
put  in  execution,  and  from  time  to  time  give  all  proper  directions  for  that 
purpoee ;  and  to  give  the  respondent  his  costs  of  suit  in  that  court,  and 
costs  to  either  party,  for  the  future,  as  that  court  shall  see  cause. 
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I  am  not  aware  of  any  instance  in  which  the  House, 
abstaining  itself  from  all  adjudication,  has  given  "  direc- 
tion to  the  court  below  to  rectify  its  own  decrees."  There 
are  cases  in  which  the  House  has  merely  made  a  decla- 
ration and  remit  to  the  court  below,  with  directions  to 
make  a  new  decree.    Thus — 

Sheey  v.  Lord  Muskerry  ('),  II  June,  1889. — It  is  declared  that  it  was 
competent  for  the  Lord  Chancellor  of  Ireland  at  the  time  of  making  the 
said  decree  of  the  12th  of  February,  1835,  to  adjudicate  between  the  plaintiff 
and  defendants,  the  lessees  in  the  said  suit  in  the  court  below,  as  to  tho 
Talidity  of  the  said  leases ;  and  it  is  ordered  that  with  this  declaration  the 
cause  be  remitted  back  to  the  Court  of  Chancery  in  Ireland  to  be  heard 
upon  that  question,  and  to  make  such  decree  between  the  said  plaintiff 
and  the  said  defendants,  the  lessees,  as  shall  be  just  and  consistent  with 
this  declaration  and  judgment. 

So  there  are  cases  in  which  the  House,  without  making 
any  judgment  or  declaration,  has  simply  remitted  the 
cause  to  the  court  below  to  review  its  own  decision,  or  to 
do  so  with  reference  to  particular  questions  suggested  for 
its  consideration.  This,  in  Scotch  appeals,  is  by  no  means 
an  unusual  course ;  but  a  direction  to  review  is  a  very 
diflferent  thing  from  a  direction  to  rectify  a  decree.  The 
former  leaves  the  court  below  in  the  full  exercise  of  dis- 
cretion ;  the  latter  absolutely  deprives  it  of  all  discretion. 
I  do  not  mean  to  say,  that  the  court  above  might  not 
authorise  the  court  below  to  revoke  or  alter  its  own  de- 
crees. But  such  is  not  the  practice  on  appeals.  Wherever 
a  decree  or  order  is  to  be  reversed  or  varied,  the  settled 
usage  is  to  do  so  expressly  and  at  once,  by  the  judgment 

of  the  House. 

.  — - — .^ —  .  .1  ill        -. 

(»)  6  01.  and  Fin. 
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When  necessary  J  225. — Liable  to  same  obfectians  as  original  Appeals^  226. 
— F^arm  of  Cross  Appeal^  ib. — Of  answer  thereto,  227. — Printed  Case, 
ib. — Cross  Appeals  out  of  time^  ib.— iZece^fitVanc^,  228^'-~'Defects  in 
Cross  Appeal  corrected  as  in  original  Appeal^  229. 

In  the  previous  chapters,  the  object  has  been  to  set 
forth  the  proceedings  indispensable  in  every  case,  to  bring 
an  appeal  to  its  final  consummation. 

The  following  chapters  will  treat  shortly  of  incidental 
proceedings,  which  become  necessary  only  in  particular 
cases,  under  certain  states  of  circumstances.  And,  firsts 
of  cross  appeals. 

Where  the  respondent  conceives  himself  aggrieved  by 
any  decree  or  order,  or  by  any  part  of  any  decree  or  order, 
made  in  the  cause,  he  will  present  a  cross  appeal. 

The  original  and  cross  appeals  are  treated  by  the  House 
as  substantially  one  cause;  and,  therefore,  little  additional 
expense  is  occasioned  by  the  latter ;  insomuch  that  a  re- 
spondent  may  advisedly  put  in  a  cross  appeal,  wherever 
it  appears  that  the  decision  of  the  court  below,  although 
on  the  main  in  his  favour,  has  been  in  any  one  respect. 
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however  trivial,  hostile  to  his  interest  in  the  merits  of  the 
cause. 

The  Standing  Order,  No.  127  (■)  provides. 

That  where  the  respondent  shall  be  desirous  to  exhibit  a  cross  appeal, 
he  shall  present  the  same  within  a  fortnight  after  his  answer  put  into  the 
original  appeal ;  otherwise  the  same  shall  not  be  received. 

It  is  to  be  observed,  that  as  a  cross  appeal  differs  from 
an  original  appeal,  merely  in  that  it  is  always  incident  to, 
and  occasioned  by,  an  original  appeal,  so  a  cross  appeal 
is  liable  to  all  the  objections  which  may  be  competently 
nrged  against  an  original  appeal.  Thns  a  cross  appeal, 
no  more  than  an  original  appeal,  can  be  brought  on  the 
mere  matter  of  costs  (*). 

In  point  of  form,  it  is  only  necessary  to  distinguish  the 
cross  from  the  original  appeal,  by  intituling  the  former. 

The  Humble  Petition  and  eross  Appeal  of  C.  D.,  &c. 

The  address,  recitals,  statements,  and  prayer  of  a  cross 
appeal  are  in  no  respect  different  from  those  of  an  original 
appeal. 

The  course  of  proceeding,  too,  is  the  same  on  a  cross 
as  on  an  original  appeal.  A  cross  appeal  is  signed  and 
certified  by  counsel ;  is  engrossed  on  parchment ;  is  pre- 
sented to  the  House,  moved,  and  an  order  to  answer 
made  upon  it,  and  served ;  in  the  same  manner  as  upon 
an  original  appeal. 

So,  the  answer  to  the  cross  appeal  (by  the  appellant  in 
the  original  appeal)  will  be  in  the  same  form  as  the  an- 
swer to  the  original  appeal,  by  the  respondent  to  the  ori- 
ginal appeal ;  excepting  that  in  the  title  the  former  will 
be  distinguished  as — 

The  Answer  of  A.  B.,  &c.,  to  the  Petition  and  crost  Appeal  of  C.  D.,  &c. 

(•)  See  Appendix,  No.  1.  Rob.,  217.    Home  u.  Pringle^  Journals, 

(»•)  Tod  V,  Tod,  2  Wils.  and  Sh.,  549.      22  June  1841. 
Earl  of  Strathmore  v.  Sir  J.  D.  Paul, 
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And  will  conclude  in  these  terms : — 

That  the  respondent  is  advised  and  humbly  apprehends  that  the 
decree  or  order  complained  of  by  the  said  C.  D.  Qor  the  decree  or  order 
aforesaid,  in  so  far  as  complained  of  by  the  said  C.  D.]]  is  agreeable 
to  equity  and  justice,  and  therefore  the  respondent  humbly  hopes  that  the 
same  [[or  the  same  in  so  far  as  complained  of}  will  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

[[Signed  by  the  solicitor  or  agent.  J 

A  separate  printed  case,  however,  is  not  required  in 
respect  of  the  cross  appeal ;  the  same  case  bemg  framed 
to  answer  the  points  of  both  the  original  and  the  cross 
appeals,  as  before  explained  ('). 

Where  the  respondent  has  inadvertently  allowed  the 
time  limited  for  tendering  the  cross  appeal  to  expire,  the 
House,  on  petition  presented  (after  two  clear  days'  notice 
to  the  other  side),  will,  if  the  grounds  stated  be  suflftcient, 
permit  a  cross  appeal  to  be  received  nunc  pro  tunc,  not- 
withstanding the  lapse  of  time.    Thus, 

May  9.  Wharton,  12  July  1805. — Upon  reading  the  petition  of  the 
respondent,  setting  forth  that  the  petitioner,  on  or  about  the  1 2th  February 
last,  duly  put  in  the  usual  answer  to  the  said  appeal,  but  did  not  present 
any  cross  appeal  within  the  time  limited  for  that  purpose  by  the  Standing 
Order ;  that  the  petitioner  did  not  then  know,  but  has  lately  discoTered 
that  it  would  be  greatly  to  his  advantage  to  present  a  cross  appeal  against 
certain  parts  of  the  decree  in  question,  and  therefore  humbly  hoping  that, 
for  the  reasons  after  assigned,  he  might  be  permitted  to  present  the  same. 
That  the  petitioner  had  constantly  employed  Robert  Steele,  Esq.  as  his 
counsel  in  the  said  suit  in  the  court  below.  That  the  said  Mr.  Steele 
was,  in  the  latter  end  of  the  month  of  January  last,  appointed  one  of  the 
Masters  of  the  High  Court  of  Chancery.  That  the  proceedings  and 
evidence  in  the  cause  were  of  great  length,  so  much  so  that  the  petitioner 
could  not  have  the  advice  of  counsel  to  instruct  the  petitioner  as  to  the 
propriety  of  presenting  a  cross  appeal  in  sufficient  time  to  present  the 
same  according  to  the  orders  of  the  House.  That  the  petitioner  is  now 
advised  that  there  are  certain  parts  of  the  decree  from  which  the  petitioner 
is  entitled  to  be  relieved,  and  therefore  praying  their  Lordships  that  he 


(<=)  See  ante ;  Chap,  on  ^  Printed  Cases." 
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may  now  have  leave  to  present  his  cross  appeal.  And  therefore  the 
agents  on  both  sides  were  called  in  and  heard,  and  the  petition  was 
referred  to  a  committee,  who  on  the  10th  March,  1806,  reported  that, 
having  considered  the  Standing  Order,  No.  127,  and  heard  the  agents,  it 
appeared  to  them  that  the  cross  appeal  under  the  special  circumstances  of 
the  case  might  be  received. — Agreed  to. 

It  is  not  usual  to  enter  into  recognisance  in  a  cross  ap- 
peal ;  but,  as  before  observed  {%  the  reasons  upon  which 
that  security  is  required  in  an  original,  are.  no  less  appli- 
cable to  a  cross,  appeal.  And  on  its  being  insisted  upon, 
I  apprehend  the  House  would  require  the  party  present- 
ing a  cross  appeal  to  give  recognisance. 

In  the  case  of  the  Lord  Advocate  v.  Park,  4  March  1750, 
the  respondent  brought  a  cross  appeal,  and  entered  into 
recognisance.  I  have  seen  no  other  precedent ;  but  this 
suggestion  is  fortified  by  the  decision  of  the  House  in  the 
case  of  Napier  v.  Goldie,  3  Oct.  1831 ;  where  costs  were 
awarded  to  the  respondent  in  the  cross  appeal,  although 
no  costs  were  awarded  to  the  respondent  in  the  original 
appeal ;  and  also  in  the  following  case,  where  costs  were 
awarded  to  the  respondent  in  the  cross  appeal,  with  the 
view  of  indemnifying  him  to  a  certain  extent,  against  the 
consequences  of  the  rule  by  which,  in  his  character  of 
appellant  in  the  original  appeal,  he  was  entirely  excluded 
from  any  claim  to  costs. 

Morgan  v.  Evans  (*),  14  June  1834. — ^Upon  appeal  and  cross  appeal,  the 
House  of  Lords  being  of  opinion  that  the  appellant  in  the  original  appeal  as 
mortgagee,  ought  to  have  obtained  the  decree  with  costs  in  the  court  below, 
gave  him  costs  as  respondent  to  the  cross  appeal  upon  the  principle  of 
indemnitj  or  compensation ;  Lord  Chancellor  Brougham  observing  that 
with  respect  to  the  cross  appeal  he  should  move  that  it  be  dismissed,  and  the 
judgment  of  the  court  below  affirmed,  with  the  costs  of  that  appeal ;  being 
moved  by  the  consideration  that  as  he  had  no  power  to  allow  tbe  appellant 
the  costs  of  the  principal  appeal,  he  was  disposed  on  that  account  (which 
he  would  not  otherwise  have  done)  to  allow  the  costs  in  the  cross  appeal 

(•<)  See  ante ;  Chap,  on  "  Recognisance."  («)  8  Bli.  N.B.,  777. 
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to  him  as  the  respondent  to  that  appeal.  He  had  been  bronght  here  bj 
this  erroneous  judgment  of  the  court  below,  and  in  consequence  of  the 
conduct  of  the  party  in  offering  no  evidence  of  those  charges  he  had  made 
in  his  bill,  and  refusing  to  answer  the  interrogatories.  Those  circum- 
stances made  him  regret  that  their  Lordships  could  not  give  to  the 
appelLint,  who  had  beeir  dragged  into  this  litigation,  his  costs  in  the  first 
appeal,  which  was  the  source  of  the  principal  expense.  But  he  was 
appellant,  and  therefore  they  could  give  him  no  such  costs.  That  however 
induced  him  to  think  that  he  ought  to  receive  his  costs  in  the  appeal  in 
which  he  was  respondent ;  though  if  that  had  stood  alone  he  should  not 
have  advised  their  Lordships  to  give  him  those  costs.  The  orders  com- 
plained of  by  the  principal  appeal  were  then  reversed;  and  the  cross 
appeal  was  dismissed  with  costs ;  and  it  was  declared  that  the  appellant 
in  the  principal  appeal  was  entitled  to  be  allowed  all  such  moneys  as  had 
been  paid  by  him  for  costs,  or  otherwise,  under  any  order  or  orders  which 
were  thereby  reversed ;  and  he  was  to  be  at  liberty  to  apply  to  the  court 
below  in  respect  thereof. 

When  a  cross  appeal  is  defective  in  its  inception,  or 
when,  although  not  defective  in  its  inception,  it  subse- 
quently becomes  defective,  or  when  it  abates,  the  reme- 
dies are,  in  all  respects,  precisely  the  same  as  when  any 
of  these  contingencies  occur  in  the  case  of  an  original 
appeal  (^. 

O  Earl  of  Hopetown  «.  Lady  Graham,      3  Febraary  1 800.    Stackpoole  «.  Stack- 
2  October  1799.     Beddock  «.  DoDglas,      poole,  Session  1816. 
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Stags  of  ptoteetrings  f>tlo\o< 


Appeals  did  not  anciently  stop  the  proceedings  leloto^  230. — Security  for 
performance  of  Decree  ordered^  and,  until  such  security  given^  Re- 
spondent to  proceed  below ^  231. — Recognisance  jbr  Costs  substituted,  232. 
— Proceedings  below  restrained  only  by  Special  Order,  ib. — Matter 
viewed  differently  in  beginning  of  last  century^  233. — Express  permis- 
siongiven  to  proceed  beloWy  ib. — Lord  Chancellor  Apsleys  opinion^  234. 
— Lord  Eldon'sy  ib. —  The  Lords  appoint  a  Committee  of  Inquiry^  ib,— 
Meporty  235. — Special  Application  for  stay  of  Proceedings,  236. — Ought 
to  be  made  first  in  the  Court  beloWy  ib. — House  ordinarily  will  not  stay 
Proceedings,  without  a  previous  applieation  to  the  Court  belotr,  ib. — 
except  where  case  can  be  heard  immediately,  239. — Application  for  a 
Receiver,  240, — ought  previously  to  be  made  below,  ib. 

On  the  4th  of  June  1621,  the  Lords'  Judicial  Committee 
reported  their  opinion,  "  That  no  suits  should  be  staid 
upon  pretence  of  petition  exhibited  in  Parliament ;"  and 
about  fifty  years  afterwards,  in  the  case  of  Lord  StraflFord 
V.  Waynford,  29th  March  1670,  the  House  made  an  order 
which  shows  that  a  cessor  of  proceedings  below  was  not 
then  supposed  to  be  occasioned  by  resorting  to  the  higher 
jurisdiction ;  for  the  House,  after  ordering  the  respondent 
to  put  in  his  answer,  referred  it  to  the  Committee  for  Pri- 
vileges, '^  to  consider  whether  upon  the  said  appeal  an 
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order  should  be  issued  to  stay  proceedings  in  the  said 
suit  in  the  Court  of  Chancery."  The  report  of  the  Com- 
mittee does  not  appear.  But  the  reference  shows  that 
proceedings  in  the  court  below  did  not  stop,  as  matter  of 
course.  That  a  s]>ecial  order  was  required  appears  very 
clearly  by  the  following  precedents : — 

Crisp  9.  Boys,  11  February,  1673. — ^The  respondents  were  ordered  to 
answer :  ^^  And  whereas  it  is  prayed  that  all  proceedings  upon  the  said 
decree  may  be  staid  till  the  determination  of  this  House  shall  be  given 
upon  the  said  appeal ;  it  is  hereby  ordered,  that  as  soon  as  the  petitioners 
shall  deposit  the  sum  of  1500/.  in  the  Court  of  Chancery,  or  give  such 
security  for  the  payment  thereof  as  the  Court  of  Chancery  shall  approve 
of,  unless  the  decree  complained  of  shall  be  reversed  in  Parliament  or  the 
petitioners  be  relieved,  in  which  case  the  said  money  or  security  shall  be 
delivered  back ;  upon  certificate  thereof  this  House  will  give  order  for  the 
stay  of  such  proceedings." 

Crispe  v.  Lady  Cranboume,  29  April,  1675. — A  motion  being  made  to 
stay  proceedings  in  Chancery,  it  was  ordered  to  be  referred  to  the  Com- 
mittee for  Privileges,  to  consider  the  manner  of  staying  proceedings  in 
the  courts ;  and  what  rule  is  fit  to  be  settled  for  the  future  in  cases  of 
this  nature,  and  to  make  report  to  the  House.    No  report  appears. 

On  the  10th  December  1 678,  a  general  order  was  passed 
in  these  terms : — 

**  It  is  this  day  ordered,  that,  in  all  cases  of  appeal,  the  party  or  parties 
appellant  shall  give  sufficient  security  in  the  court  from  the  decree  or 
judgment  whereof  the  appeal  is  brought,  for  performance  of  the  decree  or 
judgment  appealed  from,  in  case  the  said  decree  or  judgment  shall  be 
affirmed  by  this  court;  and  from  the  time  of  such  security  given,  all 
proceedings  in  the  said  cause  for  which  such  security  is  given  shall  cease 
in  the  said  respective  courts.  And  until  such  security  be  given  as  afore- 
said after  the  bringing  of  any  appeal  into  this  court,  the  party  or  parties 
in  whose  behalf  the  decree  or  judgment  so  appealed  from  is  made  or  given, 
may  proceed  thereupon  as  if  no  such  appeal  were  brought  into  this  court." 


This  order  was  repealed  on  the  20th  November  1680. 
But,  while  in  force,  it  declared  that  proceedings  below 
should  not  cease  till  sufficient  security  were  first  given 
there  for  performance  of  the  decree.    And  even  upon 
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such  security  given,  a  special  order  seems  still  to  have 
been  required ;  as  for  example,  in 

Duckett  V.  Mildmay,  26  March,  1679.—"  On  a  petition  by  the  appellant 
setting  forth  that  he  had  given  security  in  the  Court  of  Chancery,  in 
pursuance  of  the  General  Order  of  the  10th  December  1678,  for  perform- 
ance of  the  decree ;  but  was  noTertheless  still  prosecuted  in  the  Court  of 
Chancery. — It  was  ordered,  that  all  further  proceedings  upon  the  said 
decree  in  the  Court  of  Chancery  be  staid  during  the  dependance  of  the 
cause  in  this  House." 

By  a  general  order  (afterwards  made  a  standing  order)  (*) 
of  the  20th  November  1680,  the  previous  general  order  of 
the  10th  December  1678  was  repealed ;  and,  instead  of 
security  being  required  for  performance  of  the  decree  in 
the  court  below,  a  recognisance  for  costs  was  substituted, 
and  has  ever  since  been  continued  in  the  House  of  Lords. 
Upon  this  change,  a  suspension  of  proceedings  in  the 
court  below  was  still  less  a  matter  of  course  than  before, 
and  must,  in  all  cases,  have  been  made  the  subject  of  a 
special  order,  issued  by  the  House  for  that  purpose. 
Thus, 

Fountain  v.  Coke,  29  November  1689. — Upon  reading  the  appeUant's 
petition  setting  forth  that  the  respondents  had  put  in  their  answer^  and 
praying  a  stay  of  proceedings  below ;  it  was  ordered,  that  all  proceedings 
in  the  court  below  be  and  are  hereby  staid. 

Yincent  v.  Parker,  25  March  1690. — Upon  reading  the  petition  of  the 
appellant  showing  that,  since  his  appeal  lodged  in  this  House,  he  is  by 
order  of  the  Court  of  Chancery  taken  into  custody  and  committed  to  the 
Fleet,  for  not  performing  the  decree  of  that  court  from  which  he  appealed 
to  this  House ;  where  he  now  remains  to  his  great  disgrace,  damage,  and 
expense,  and  humbly  praying  relief  therein ;  it  was  ordered  that  the  said 
petition  be  referred  to  the  Lords'  Committees  appointed  to  inspect  the 
Journals  whether  any  proceedings  may  be  had  in  the  courts  in  Westmin- 
ster, in  the  intervals  of  Parliament,  after  appeals  or  writs  of  error  depending 
in  this  House. 

2  April. — Another  petition  from  the  appellant  setting  forth  that  he 
had  notice  of  an  order  of  the  Chancery  made,  that  he  should  be  kept  in 

(')  Standing  Order,  No.  61 ;  Appendix,  No.  1. 
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safe  custody,  and  his  estate  real  and  personal  sequestered  and  seized  for  his 
non-performance  of  the  decrees  appealed  from ;  and  praying  that  the  said 
order  might  be  set  aside,  and  all  things  stand  in  such  state  in  this  House 
as  in  the  last  Parliament.  This  petition  was  referred  to  the  same  com- 
mittee, whose  report  does  not  appear ;  but  the  House,  on  the  Sd  April, 
ordered,  ^*  that  all  proceedings  in  the  said  cause  in  the  courts  below  be 
and  are  hereby  staid/' 

From  these  precedents  it  appears  to  be  beyond  all  doubt 
that  the  mere  dependence  of  a  cause  in  the  Court  of 
Appeal^  did  not  of  itself  necessarily  stop  proceedings  in  the 
court  below ;  which  proceedings  could  be  restrained  only 
by  a  special  order  issued  by  the  House,  either  on  petition, 
or  ex  propria  motu,  for  that  express  purpose. 

In  the  beginning  of  the  last  century,  however,  the 
matter  came  to  be  viewed  diflFerently;  for  we  find,  that  on 
the  22nd  June  1715,  a  committee  was  appointed  to  re- 
vise the  Standing  Orders ;  and  this  committee  having 
called  to  their  assistance  the  three  chiefs  of  the  courts 
below,  reported  their  opinion,  "That  the  receiving  an 
appeal  in  the  House,  put  a  stop  to  the  proceedings  against 
the  appellant  in  the  court  below."  Accordingly,  in  the 
following  year,  we  find  an  instance  of  express  permission 
given  to  proceed  below,  after  the  tender  of  an  appeal. 
Thus, 

Ashe  V.  Goody,  25  June  1716. — Ordered,  that,  in  regard  the  appeal 
coming  so  late  in  the  session,  the  Court  of  Chancery  may  take  the  account 
decreed  notwithstanding  the  said  appeal,  and  cause  the  money  found  due 
to  he  paid  into  court. 

How  long  this  continued  to  be  the  rule,  it  is  not  easy 
to  say.  It  appears  to  have  been  recognised  in  the  time  of 
Lord  Hardwicke.    Thus, 

Sir  William  Barker  v,  Ivers  (session  1739).— Application  was  made 
for  permission  to  the  court  helow  to  proceed  in  the  cause  to  certain  effects 
pending  the  appeal ;  two  of  the  respondents  in  that  instance  praying  that, 
in  regard  the  appellant  had  delayed  bringing  the  cause  to  a  hearing  that 
session,  the  petitioner  might  be  at  liberty  to  proceed  in  the  case  in  the 
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Court  of  Chancery  in  Ireland  so  far  as  to  summon  witnesses,  who  were 
old  and  infirm,  in  relation  to  estates  of  the  appellant's  late  fother,  and 
thereupon  the  agents  on  both  sides  were  called  in  and  heard  at  the  bar; 
and  the  petitioner  s  agent  delivering  in  an  affidavit  made  by  the  petitioner, 
in  relation  to  the  matter  in  question,  the  same  was  read  ;  and,  being  with- 
drawn, it  was  ordered,  that  the  said  Court  of  Chancery  be  at  liberty  to 
permit  the  petitioner,  upon  motion  to  that  court,  to  examine  such  of  the 
vntnesses  as  he  shall  make  out  to  be  either  aged  or  infirm  according  to  the 
course  of  that  court,  as  that  court  shall  think  just,  notwithstanding  the 
pendency  of  the  appeal. 

But  in  the  time  of  Lord  Chancellor  Apsley  the  pro- 
ceedings below  were  held  to  be  suspended  only  as  to  the 
particular  matter  appealed  from. 

Lord  Pomfiret  v.  Smith  (^),  June,  1772. — ^A  party  having  appealed  to 
the  House  of  Lords,  moved  the  Court  of  Chancery  that  a  receiver  of 
the  estates  in  question  might  be  appointed. — ^The  Lord  Chancellor 
(Apsley)  held  that,  by  bringing  the  appeal  before  the  House,  the  Lord 
Chancellor's  jurisdiction  was  suspended  only  as  to  the  matter  ap- 
pealed from ;  but  not  totally,  so  as  nothing  could  be  done  in  any  other 
part  of  the  cause  not  appealed  from. 

And  Lord  Chancellor  Eldon('),  about  thirty  years 
afterwards,  said. 

He  had  no  idea  that  an  appeal  had  the  efiect  of  stopping  proceedings  in 
the  court  below ;  for  that  the  cause  of  Thellusson  v.  Woodford  was  proceed- 
ing every  day  under  orders  upon  motion,  notwithstanding  the  pendency  of 
the  appeal ;  the  clear  understanding  of  the  House  of  Lords  being  that 
the  proceedings  in  the  Court  of  Chancery  were  not  staid  by  an  appeal. 

In  the  year  1807,  however,  a  case  occurred  which  in- 
duced the  House  to  institute  an  inquiry  with  the  view  of 
finally  determining  the  effect  which  it  would  be  expedient 
to  attribute  to  the  reception  of  appeals  in  the  House  from 
decrees  of  Courts  of  Equity.  The  case  in  question  was 
the  following : — 

Burke  v.  Brown,  2  January,  1807. — ^Tlie  appellant  presented  a  petition 

0)  Wyatt'B  Prac.  Reg.  36, 36. 
(')  Warden  of  St.  Paul's  t.  Morris,  9  Ves.,  316. 
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praying  that  a  receiver  might  he  appointed ;  and,  in  case  their  Lordships 
should  consider  all  further  proceedings  under  the  decree  appealed  from  not 
to  he  suspended  hy  the  said  appeal,  that  their  Lordships  would  he  pleased 
to  order  and  direct  that  the  same  might  he  staid,  and  that  the  respondent 
might  be  restrained  from  moving  or  proceeding  against  the  appellant  for 
the  recovery  of  the  costs  taxed  under  the  said  decree.  This  petition  was 
referred  to  a  committee  (including  Lord  Redesdale)  by  whom  a  report 
was  made  on  the  12th  of  August  1807,  and  the  same  being  approved  of, 
was  accordingly  incorporated  in  the  following  resolutions  of  the  House : — 
The  Lord  Walsingham  reported  frx>m  the  Lords'  Committee  appointed 
to  consider  of  the  petition  of  Thomas  Burke,  Esq.,  and  others,  appellants 
in  a  cause  depending  in  this  House,  to  which  Dominick  Browne,  Esq.  is 
respondent,  praying  their  Lordships  that  all  farther  proceedings  under  the 
decree  may  be  staid;  that  the  committee  had  met  and  considered  the 
said  petition,  and  heard  counsel  on  both  sides,  and  directed  him  to  report 
that  it  appears  to  the  committee  that  according  to  very  ancient  practice 
in  this  House,  appeals  to  this  House  were  considered  by  the  House  as 
staying  proceedings  in  the  courts  of  equity,  the  orders,  judgments,  or 
decrees,  of  which  had  been  called  in  question  by  such  appeals,  and  that 
such  practice  in  very  remote  times  might  obtain  without  much  incon- 
venience in  the  [administration  of  justice.  The  committee,  however,  find 
that  for  a  very  long  course  of  years  past,  the  courts  of  equity  have  never 
forborne  to  proceed  notwithstanding  appeals  against  their  orders,  decrees, 
or  judgments,  and  with  knowledge  that  such  appeals  had  been  lodged  in 
this  House,  except  in  cases  in  which  their  judicial  discretion  has  induced 
them  upon  the  application  of  parties  interested  to  stay  or  modify  such 
proceedings  on  account  of  such  appeals,  and  that  such  habitual  practice  of 
the  courts  of  equity,  hath  frequently  and  repeatedly  fallen  within  the 
knowledge  and  under  the  observation  of  this  House,  whilst  the  appeals 
were  depending  therein.  The  committee  therefore  conceive  that  accord- 
iog  to  the  present  practice  of  this  House,  appeals  do  not  stay  proceedings 
in  such  courts  in  the  causes  in  which  appeals  are  made,  and  that  such 
causes  may  be  proceeded  on  in  the  courts  of  equity,  unless  such  courts 
should  make  order  thereon  to  the  contrary  in  causes  in  which  they  may 
he  applied  to  for  that  purpose,  or  unless  in  special  cases  this  House  should 
interpose  by  special  order ;  and  the  committee,  attending  to  the  nature  of 
proceedings  in  courts  of  equity,  and  the  numerous  appeals  which  in  each 
cause  may  be  lodged  in  this  House  against  the  orders  and  decrees  of  the 
court,  and  the  effect  which  the  suspension  by  appeals  of  their  proceedings 
must  have,  are  of  opinion  that  the  practice  as  now  understood  cannot  be 
departed  from  without  introducing  consequences  the  most  oppressive  to 
the  suitors  in  courts  of  equity,  and  the  utmost  inconvenience  in  the  admin- 
istration of  justice  in  such  courts.  Which  report  being  read,  was  agreed 
to  by  the  House,  and  resolved  accordingly. 
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But  although  the  appeal  has  not  the  eflFect  of  staying 
proceedings  in  the  court  below,  a  special  application  for 
that  purpose  may  be  made  either  to  the  House,  or  to  the 
court  below. 

On  this  subject  some  remarks  fell  from  Lord  Eldon,  in 
the  case  of  Huguenon  v.  Baseley  {%  where  his  lordship 
observed. 

That  it  was  settled  by  the  highest  authority,  that  of  the  House  itself, 
that  an  appeal  from  a  court  of  equity  to  that  House  did  not  stay  execution 
of  the  decree :  but  it  was  consistent  with  that  regulation  that  a  special  ap- 
plication might  be  made  either  to  the  House  of  Lords,  or  to  the  court  below ; 
with  this  observation,  that  it  was  much  more  expedient  that  the  applica- 
tion should j  if  it  could,  be  made  to  the  House  rather  than  to  the  court 
below ;  as  the  order  made  upon  that  occasion  might  be  the  subject  of 
appeal,  and  it  was  difficult  to  determine  how  far  appeals  might  go. 

Upon  inspecting  the  precedents  of  the  last  thirty  years, 
however,  it  will  be  found  that  the  House,  in  general,  will 
not  grant  a  motion  or  petition  to  suspend  proceedings, 
until  after  the  party  has  made  previous  application,  with- 
out success,  in  the  court  below  (').  There  is  sound  reason 
for  this  practice ;  circumstances,  of  which  the  House  may 
be  ignorant,  being  necessarily  in  the  knowledge  of  the 
court  below.  But  if  a  stay  of  execution  be  refused  by 
the  court  below,  the  House  will  receive  an  appeal,  or 
petition,  against  such  order  of  refusal. 

The  cases  I  am  about  to  cite,  may  be  considered  to 
have  settled  this  point  of  practice,  as  they  are  known  to 
have  been  determined  under  the  advice  of  the  late  Lord 
Redesdale ;  who,  for  upwards  of  twenty  years,  appears  to 
have  devoted  his  great  learning,  and  the  results  of  his 
long  experience,  to  the  disposal  of  judicial  business  in  the 
House  of  Lords. 


(<>)  15  Ves.,  180.  to  stay  proceedings  npon  any  decree 
(«)  This  is  also  the  rule  of  the  Court  or  order  which  is  appealed  from,  be 
of  Chancery.  By  the  46th  Order  (1828),  made  first  to  the   Judge    who   pro- 
it  is  required,  ^  that  every  application  nounced  the  decree  or  order." 
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Redington  v,  Daty,  10  April,  1810. — The  appellant  presented  a  peti- 
tion setting  forth  that  it  would  he  a  great  injury  to  him  if  the  respondent 
were  permitted  to  proceed  to  a  sale  of  the  petitioner  s  estate  in  question  in 
the  said  appeal,  which  hy  the  course  of  the  court  below  he  had  become 
entitled  to  do  after  the  Slst  day  of  March  then  last,  and  therefore  praying 
that  their  Lordships  would  be  pleased  to  order  that  final  execution  of  the 
decree  might  be  staid,  and  that  a  sale  of  the  estate  might  be  postponed 
pending  the  appeal,  and  until  the  same  should  be  heard  at  the  bar  of  the 
House,  the  petitioner  humbly  submitting  to  bring  on  the  cause  at  any 
time  their  Lordships  might  be  pleased  to  appoint.  This  petition  was 
referred  to  a  committee,  who  on  the  16th  of  April  reported  that  it  might 
be  proper  that  an  order  should  be  made  that  the  sale  directed  by  the 
proceedings  should  not  take  place  till  after  the  Ist  day  of  Trinity  term, 
and  that  the  party  appealing  should  be  at  liberty  to  apply  to  the  Court  of 
Chancery  in  Ireland,  to  suspend  the  execution  of  the  decrees  if  that  court 
so  should  think  fit,  in  consequence  of  the  appeal  being  lodged  in  this 
House ;  with  liberty  to  apply  again  to  the  House,  if  the  court  below  should 
not  think  fit  to  suspend  the  execution  of  the  said  decrees.  Ordered 
accordingly. 

Maryell  o.  Blake,  23  March,  1812. — ^The  appellant  presented  a  petition 
praying  their  Lordships  to  order  that  final  execution  of  the  decree  might 
be  staid,  and  that  all  proceedings  to  a  sale  or  mortgage  of  the  petitioner's 
estate  might  be  postponed  pending  the  appeal,  and  until  the  same  should 
be  heard.  The  respondents  also  presented  a  petition  prapng  their  Lord- 
ships to  affirm  the  decree  complained  of,  save  as  to  the  sale  or  mortgage. 
Both  petitions  being  referred  to  the  Appeal  Committee,  their  Lordships 
reported  that  they  were  of  opinion  that  all  proceedings  to  a  sale  or  mort- 
gage of  the  appellant's  estate  should  be  staid  until  the  respondent's  printed 
cases  should  be  laid  on  the  table  of  the  House  for  one  month ;  the  House 
sitting  such  period  of  a  month,  and  with  liberty  to  the  appellants  further 

to  apply. 

7  December,  1812, — The  appellant  presented  another  petition  praying 
that  their  Lordships  would  be  pleased  to  order  that  final  execfution  of  the 
decree  might  be  staid,  and  that  any  sale  or  mortgage  of  the  petitioner's 
estate,  or  any  part  thereof  might  be  postponed,  pending  the  appeal,  and 
until  the  same  should  be  heard  at  the  bar  of  the  House ;  the  petitioners 
humbly  submitting  to  bring  on  their  appeal  at  any  time,  or  on  any  bye- 
day  which  the  House  might  be  pleased  to  appoint. 

11  December,  1812.^The  respondents  presented  a  counter  petition, 
praying  that  the  prayer  of  the  appellant's  petition  might  not  be  granted, 
there  being  (as  they  alleged)  no  good  reason  for  the  same ;  but  that  the 
petitioners  might  have  the  full  benefit  of  the  decree  appealed  from,  and 
be  at  liberty  to  proceed  to  a  sale  or  mortgage  of  the  appellant's  estate 
pending  the  said  appeal,  if  they  should  so  think  fit    These  petitions  were 
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referred  to  the  Appeal  Committee^  who  on  the  dd  February,  1818, 
reported  their  opinion  that  the  mortgage  and  sale  of  the  appellant's  estate 
should  be  restrained  by  order  of  the  House  till  the  Ist  of  March  then 
next ;  but  that  such  order  should  be  of  no  effect  in  case  the  Court  of 
Chancery  in  Ireland,  had  restrained,  or  should  in  the  meantime  restrain 
the  mortgage  or  sale.  And  in  case  the  said  Court  of  Chancery  in  Ireland 
had  not,  or  should  not,  make  any  such  order,  that  then  the  respondents 
should  be  at  liberty  to  apply  to  the  House  touching  the  discharge  of  this 
present  order.     Ordered  accordingly. 

Earl  of  Rosse  v.  Sterling,  25  May,  1813. — ^The  appellant  presented  a 
petition  to  the  House,  settmg  forth  that  the  respondent  had  put  in  his 
answer,  but  was,  notwithstanding,  prosecuting  the  decree  complained  of; 
inasmuch  as  he  had  caused  an  injunction  to  issue  against  the  lands  in 
question  in  order  to  be  put  in  possession  thereof,  and  was  also  proceeding 
to  take  the  accounts  in  the  Master's  Office,  which  would  occasion  much 
expense  and  litigation  entirely  unnecessary,  and  very  injurious  to  the 
petitioner,  and  as  he  conceived  in  violation  of  their  Lordships'  order,  and 
therefore  praying  that  execution  of  the  said  decree  might  be  staid  pending 
the  appeal,  and  until  the  same  should  be  heard,  the  petitioner  submitting 
to  bring  on  the  same  at  any  time  their  Lordships  might  be  pleased  to 
appoint.  This  petition  was  referred  to  the  Appeal  Committee,  who  on 
the  28th  May,  1813,  reported  that  it  appeared  to  them  that  no  applica* 
tion  had  been  made  to  the  court  below  to  stay  proceedings;  and  the 
Committee  were  therefore  of  opinion  that  the  petitioner  should  apply  in 
the  first' instance  to  the  court  below  for  that  purpose,  and  that  in  the 
meantime  the  application  to  the  House  should  stand  over.  Ordered 
accordingly. 

O'Neill  9.  Bank  of  Ireland,  30  May,  1820.— The  appellant,  on  the  30th 
May  1820,  presented  a  petition  setting  forth  that  he  had  appealed  from 
an  order  of  the  Court  of  Exchequer  whereby  he  was  ordered  to  bring  in 
and  replace  the  sum  of  1,920/.  2s.  Id.  stock,  with  interest  thereon  from 
the  16th  of  December  1818  till  lodged;  and  praying  that  the  House 
would  grant  an  order  to  be  directed  to  the  Court  of  Exchequer  in  Ireland 
and  to  the  respondent,  restraining  them  from  proceeding  to  enforce  the 
said  order,  and  directing  the  execution  of  the  same  to  be  staid  until  after 
the  appeal  should  have  been  heard.  This  petition  was  referred  to  the 
Appeal  Committee,  who,  on  the  27th  June,  reported  that  they  had  heard 
the  appellant's  agent  thereon,  and  were  of  opinion  that  the  appellant  should 
in  the  first  instance  apply  to  the  Court  of  Exchequer  in  Ireland  for  the 
relief  prayed  for. 

The  general  rule,  therefore,  deducible  from  these  pre- 
cedents, seems  to  be,  that,   in   the  ordinary  case,  the 
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House  will  not  grant  a  stay  of  execution,  or  proceedings, 
unless  it  appear  that  a  previous  application  has  been 
made,  without  effect,  for  the  same  purpose  in  the  court 
below. 

But  where  the  cause,  in  the  House  of  Lords,  admits  of 
being  brought  to  an  immediate  or  speedy  hearing,  the 
House  will  occasionally  grant  a  stay  of  execution  without 
requiring  that  application  shall  have  preyiously  been 
made  to  the  court  below.    Thus, 

Magrane  v.  Archbold,  18  December,  1812.— The  appellant  presented  a 
petition  prajing  that  the  House  would  make  an  order  to  restrain  the 
respondents  from  issuing  any  habere  facias  possessionem^  or  taking  any 
further  proceedings  at  law  in  the  Court  of  King's  Bench  in  Ireland  on  a 
judgment  in  ejectment  obtained  by  the  respondents,  or  to  turn  the  peti- 
tioner out  of  the  possession  of  the  lands  mentioned  in  the  appeal,  until  the 
same  should  be  heard  and  disposed  of;  the  petitioner  being  willing  to 
give  security  for  the  mesne  profits  of  the  said  lands  in  case  their  Lordships 
should  require  the  same.  This  petition  being  referred  to  the  Appeal 
Ck>mmitt6e,  their  Lordships  reported  their  opinion,  that  the  House  should 
proceed  to  hear  the  case  in  the  beginning  of  February  next,  and  that  the 
respondents,  in  the  mean  time,  should  not  proceed  to  take  out  execution 
on  the  judgment  in  ejectment ;  the  appellant  submitting  to  such  order  as 
the  House  should  think  proper  to  make,  on  the  hearing  of  the  appeal, 
as  to  the  delivery  of  the  possession,  and  the  payment  of  intermediate  rent, 
and  to  bring  no  writ  of  error. — Ordered  accordingly. 

Wood  v.  Howe,  5  June,  1820. — The  appellant  presented  a  petition 
setting  forth  an  agreement  that  all  proceedings  in  the  court  below  should 
cease;  and  that,  in  consequence  of  such  agreement,  the  petitioner  con- 
sidered himself  not  bound  to  put  in  an  answer  to  the  bill,  and  had  accord- 
ingly omitted  to  do  so ;  and  that  the  plaintiff  thereupon  moved  for  a  writ 
of  attachment  to  be  issued  against  him.  That  the  petitioner  pled  the 
agreement  before  the  Vice  Chancellor  who  allowed  the  same,  but  that  the 
plaintiff  applied  to  the  Lord  Chancellor  by  whom  the  order  of  the  Yice 
Chancellor  was  reversed,  and  against  this  order  of  the  Lord  Chancellor 
the  present  appeal  was  taken.  That  upon  application  to  the  Lord  Chan- 
cellor to  suspend  the  issuing  by  the  respondent  of  another  writ  of  attach- 
ment against  the  petitioner  until  the  determination  of  the  appeal  or  such 
other  time  as  his  Lordship  should  think  proper,  his  Lordship  directed 
that  the  writ  of  attachment  should  be  suspended  till  the  8th  of  June,  to 
enable  the  appellant  to  apply  to  the  House ;  and  therefore  praying  that 
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the  House  would  be  pleased  io  stay  all  farther  proceedings  of  the  respond- 
ents against  the  petitioner  in  the  said  Court  of  Chancery  until  their  Lord- 
ships should  have  heard  and  determined  the  said  appeal.  A  counter  peti- 
tion was  on  the  same  occasion  presented  by  the  respondent,  praying  that 
their  Lordships  would  be  pleased  not  to  suspend  the  proceedings  of  the 
Court  below  beyond  the  said  8th  day  of  June.  And  both  petitions 
being  referred  to  the  Appeal  Committee,  their  Lordships  reported  that 
they  were  of  opinion  the  case  should  be  heard  on  the  dd  day  of  July  then 
next,  if  their  Lordships  should  so  think  fit ;  and  that,  in  the  mean  time, 
all  proceedings  to  compel  an  answer  in  the  Court  of  Chancery  by  attach- 
ment should  be  staid  (J), 


O  The  appointment  of  a  receiver, 
pending  the  appeal,  ought  properly  to 
be  made  the  subject  of  an  application 
to  the  Court  below.  Thus  in  the  case 
of  Lord  Trimleston  v.  Lloyd,  6  Feb- 
ruary 1826,  on  the  petition  of  two  of 
the  respondents,  praying  their  Lord- 
ships to  direct  that  the  court  below 
(the  Court  of  Chancery  in  Ireland) 


should  appoint  a  receiver,  the  Appeal 
Committee,  on  the  10th  March  1826^ 
reported,  that  they  had  heard  the 
agents  thereon,  and  were  of  opinion 
that  the  application  would  have  been 
more  properly  made  to  the  court  below, 
and  therefore  that  the  prayer  of  the 
respondent's  petition  ought  not  to  be 
compUed  with. 
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An  abatement  does  not  put  an  end  to  the  suit,  but 
operates  as  a  present  suspension  of  all  proceedings,  from 
the  want  of  proper  parties  capable  of  carrying  it  on.  To 
use  the  language  of  an  eminent  writer  (*),  "  a  suit  in 
Equity,  when  abated,  is  merely  in  a  state  of  suspended 
animation,  and  it  may  be  revived.'' 

Death  and  marriage  are  the  most  usual  causes  of  the 
abatement  of  appeals. 

When  abatement  takes  place,  a  petition,  upon  two  clear 
days'  notice,  must  be  presented  to  the  House,  praying 


(•)  story's  Eq.  PI.,  238. 
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revivor.  The  usual  course  is  to  refer  such  petition  to 
the  Appeal  Committee,  who  hear  the  agents  on  both 
sides,  and  report  theh"  opinion  to  the  House. 

In  the  ordinary  case,  no  question  arises  as  to  the  right 
to  revive ;  but  when  the  petitioner's  title  is  disputed,  it 
will  be  incumbent  on  him  to  show  that  he  is  clothed  with 
the  character  in  which  he  seeks  to  revive.  In  other 
words,  he  must  show  that  he  is  truly  the  person  in  whom 
the  title  to  revive  is  vested.  Thus  in  the  following  case, 
where  an  allegation  of  illegitimacy  was  set  up  in  opposi- 
tion to  an  application  for  revivor,  the  House  ordered  that 
the  court  below  should  give  proper  directions  for  trying 
an  issue  to  ascertain  the  fact. 

Murphy  v.  Brown,  2S  January,  1729. — Appeal  presented  from  th^ 
Irish  Court  of  Chancery.  The  appelbuit  died  on  the  29th  of  January, 
1730,  and  the  suit  consequently  became  abated.  A  petition  was  theie- 
upon  presented  to  the  House  by  one  Samuel  Murphy,  praying  that  the 
appeal  and  all  proceedings  had  theroin  might  be  revived ;  and  that  he 
might  have  leave  to  amend  by  making  bimself  appellant,  as  being  the 
son  and  heir  at  law  of  the  original  appelhmt,  and  praying  also  that  the 
respondents  who  had  formerly  answered  the  said  appeal  might  be  ordered 
to  put  in  their  answer  to  such  amended  appeal.  Upon  this  petition  an 
order  was  made  as  prayed ;  but  the  answer  being  filed,  and  the  cause 
appointed  for  hearing,  the  appeUant,  on  the  22d  June,  1731,  presented 
another  petition,  pra3ring  that  in  regard  it  was  insisted  on  by  the  answer 
that  the  appellant  was  not  the  son  and  heir  of  the  original  appellant,  the 
House  would  be  pleased  to  give  such  direction  in  relation  to  the  pretended 
illegitimacy  of  the  petitioner  as  to  their  Lordships  should  seem  meet  It 
was  ordered  that  counsel  be  heard  in  relation  to  the  matter  of  this  petition 
at  the  time  the  cause  should  be  appointed  to  be  heard.  It  was  after- 
wards ordered  that  the  point  in  question  should  be  inquned  into  pre- 
yiously  to  the  hearing;  and  on  the  2l8t  January,  1731,  the  appellant 
presented  a  petition  stating  that  a  suit  had  been  commenced  in  the  Con- 
sistorial  Court  of  the  Diocese  of  Cork  in  relation  to  his  pretended  illegi- 
timacy, but  that  the  same  was  not  yet  determined,  and  therefore  praying 
that  a  day  might  be  appointed  for  hearing  the  appeal,  the  petitioner 
intending  in  the  mean  time  to  use  all  due  and  speedy  means  to  obtain  a 
sentence  touching  the  validity  of  his  mother's  marriage  in  the  said  Con- 
sistorial  Court.     Ordered  that  the  cause  be  heard  on  15th  March  next. 

13  March. — Petition  of  respondent  praying  the  House  to  put  off  the 
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kwmg  in  regard  the  suit  in  the  Ecoleeiastical  Court  was  still  depending. 
This  petition  was  ordered  to  be  rejected. 

15  March.— -Cause  part  heard,  and  the  respondent's  counsel  acquainted 
the  House  that  thej  having  pleaded  the  appeUant's  illegitimacy,  a  suit 
was  depending  in  the  Ecclesiastical  Court,  and  therefore  they  desired  the 
appeal  might  be  dismissed,  or  sufficient  time  be  allowed  to  make  out  the 
alleged  ill^timacy  of  the  appellant,  whereupon  the  appellant's  counsel 
was  likewise  heard.  And  it  was  ordered  that  the  Court  of  Chancery  in 
Mand  should  give  proper  directions  that  an  issue  be  speedily  tried  in  a 
court  of  law  there,  whether  the  appellant  is  the  son  and  heir  of  Samuel 
Murphy,  and  after  such  trial  had,  either  party  to  be  at  liberty  to  resc^ 
back  to  the  House,  and  in  the  mean  time  all  further  durections  Co  be 
respited. 

24  January,  17d2.-*Petition  of  the  respondents  that  the  appeal  might  be 
dismissed  with  exemplary  costs,  and  that  the  decree  complained  of  might 
be  a£Eurmed,  a  yerdict  having  been  found  in  the  last  summer  assizes  at 
Cork,  that  the  appellant  was  not  the  son  and  heir  of  Samuel  Murphy,  the 
deceased. 

12  February,  1782.— The  agents  on  both  sides  attending,  and  the  said 
petition  and  a  certificate  of  the  verdict  being  read,  and  the  agents  heard ; 
it  was  ordered  that  the  appeal  be  dismissed  with  20/.  costs. 

Instead  of  attempting  to  lay  down  general  or  abstract 
rules  on  the  subject  of  revivor  (a  subject  copiously  han- 
dled by  all  writers  upon  Equity  Pleading),  a  few  prece- 
dents, applicable  to  various  states  of  circunjstances,  will 
prove  more  usefiil  and  acceptable  to  the  practitioner. 

When  an  appeal  abates  by  the  death  of  a  sole  appel- 
lant, the  respondent  may  call  on  his  representative  to 
revive  the  appeal.    Thus, 

House  V.  Stamp,  27  May,  172S. — Upon  reading  the  petition  of  Thomas 
Brown,  and  Elizabeth  Anne,  his  wife,  late  widow  and  relict  of  the 
re^ndent  Stamp,  praying,  in  regard  the  appeal  was  abated  by  the  death 
of  the  appellant  House,  that  Frances  House,  spinster,  and  Chrace  Packer, 
widow,  his  sisters  and  administratrixes,  might  revive  the  said  appeal,  by 
the  first  day  of  the  next  session  of  Parliament ;  and  thereupon  a  certificate, 
that  the  said  sisters  had  had  administration  granted  to  them,  being  read — 
Ordered,  that  they  do  procure  the  appeal  to  be  revived  as  prayed. 

So,  where  one  of  several  appellants  dies,  the  respond* 

R   2 
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ent,  by  petition,  may  require  the  surviving  appellants  to 
revive  the  appeal.    Thus, 

Blake  v.  Bogle,  II  February,  1838. — On  the  petition  of  the  respondents, 
setting  forth  that  the  appeal  having  abated  by  the  death  of  one  of  the 
appellants,  the  petitioners  being  most  anzions  that  the  cause  should  be 
brought  to  an  immediate  decision,  prayed  their  Lordships  that  the  sur- 
yiTing  appellant  might  be  ordered  to  reviTO  within  a  time  to  be  limited 
by  the  House ;  and  that,  in  default  thereof,  the  said  appeal  might  be  dis* 
missed.  This  petition  was  referred  to  the  appeal  committee,  who  reported 
that  the  appeal  ought  to  be  reviTcd  within  a  month,  and,  in  default 
thereof,  to  be  dismissed. — Agreed  to. 

When  an  appeal  abates  by  the  death  of  a  respondent, 
it  is  asserted  by  Mr.  Urquhart  (**),  that  if  the  respondent's 
representative  do  not  petition  to  be  put  in  his  place,  "  the 
cause  will  be  heard  ex  parte  of  the  appellant,  whose  pri- 
vilege it  is  to  push  on  towards  a  hearing,  without  regard 
to  the  respondent's  death ;  and,  therefore,  it  will  be  in- 
cumbent on  the  representative  of  a  respondent  deceased, 
to  appear  and  obtain  himself  to  be  put  in  his  place,  and 
support  the  decree  in  a  proper  manner ;  or  the  appellant 
may  obtain  an  order  to  make  the  representative  a  party, 
and  so  proceed  against  him." 

It  is  certainly  very  unusual  to  order  an  appeal  to  be 
heard  ex  parte  on  the  death  of  a  respondent.  The  better 
course,  assuredly,  is  that  which  was  adopted  in  the  fol- 
lowing case : — 

Carr  v,  Henton,  13  January,  1787. — A  petition  on  behalf  of  the  appel- 
lant was  presented,  setting  forth  that  the  cause  was  become  abated  by  the 
death  of  William  Chamberlayne  and  Sir  Thomas  Fowke,  two  of  the 
respondents.  That  John  Chamberlayne  was  become  the  personal  represen- 
tative of  the  said  William  Chamberlayne;  and  Dame  Anne  Fowke,  widow 
of  the  said  Sir  Thomas,  had  become  the  impropriator  of  the  parish  in 
question;  and  therefore  praying  their  Lordships  that  the  said  appeal 
might  stand  revived  against  the  said  John  Chamberlayne  and  Dame  Anne 
Fowke,  and  that  they  be  required  to  answer  the  said  appeal. — It  was 
ordered  as  prayed. 

(^)  Urquhart  on  Appeals,  p.  88. 
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To  the  same  effect  is  the  following  case : — 

Sir  William  Courtney  v.  Langford,  13  April,  1719.— On  the  day  ap- 
pointed for  hearing,  a  petition  was  presented  on  behalf  of  the  appellant, 
setting  forth  that  the  solicitors  for  the  appellants  had  given  notice  in 
writing  to  the  respondent's  solicitor,  that  the  respondent,  William  Langford, 
in  March  last,  coming  over  from  Dublin  to  attend  the  hearing  of  the  said 
appeal,  was,  together  with  the  ship  and  passengers,  cast  away  and  lost  in 
such  Yoyage ;  and  therefore  praying  that  the  hearing  might  be  adjourned 
over  till  next  session  of  Parliament,  and  that  in  the  mean  time  the  peti- 
tioner might  be  at  liberty  to  make  the  proper  representatives  of  the  said 
William  Langford  parties  to  the  said  appeal ;  and  the  solicitors  on  both 
sides  being  examined,  it  was  ordered  as  prayed. 

Where  the  respondents  had  been  plaintiffs  in  the  court 
below,  and  where  the  legal  representative  of  the  deceased 
appellant  was  merely  an  executor  in  trust  for  payment 
of  debts,  the  House  refused  to  require  of  him  to  revive  the 
appeal,  until  he  should  have  received  notice  of  revivor 
by  the  respondent  in  the  court  below.    Thus, 

Meredith  v.  Isaac,  3  May,  1728. — Petition  of  the  respondents,  praying 
that  John  Isaac,  Esq.,  son  and  heir  of  the  appellant,  who  was  then  lately 
dead,  might  revive  the  said  appeal  in  such  convenient  time  as  to  the  % 

House  should  seem  meet,  or  that  the  petitioner  might  be  at  liberty  to 
proceed  on  the  decree  complained  of,  to  enforce  an  execution  thereof.  And 
thereupon  an  affidavit  made  by  Mary  Biers,  of  Hollywood,  in  the  county 
of  Down,  widow,  ^*  That  the  said  Simon  Isaac  died,  at  the  house  of  his 
8ud  son,  the  7th  of  April  then  last,"  being  read  ;  it  was  ordered,  that  the 
said  John  Isaac  do  cause  the  said  appeal  to  be  revived  within  five  weeks, 
and  that  notice  of  this  order  be  given  him  with  all  convenient  speed. 

24  January. — Another  petition  by  the  respondents  was  presented,  com- 
plaining that  the  said  John  Isaac  had  neglected  to  comply  with  the  last  order; 
and  upon  an  affidavit  of  due  service  thereof,  it  was  ordered,  that  the  said 
John  Isaac  do  cause  the  said  appeal  to  be  revived  in  a  fortnight,  or  other- 
wise that  the  same  should  stand  dismissed  the  House,  and  the  petitioners 
be  at  liberty  to  proceed  on  the  said  decree  to  enforce  an  execution  thereof. 

7  February. — ^A  petition  was  presented  on  behalf  of  John  Isaac,  setting 
forth  that  the  respondents  were  plaintiffs  in  the  cause  in  Ireland,  and  had. 
not  revived  the  same  there ;  and  that  he  apprehended,  as  he  was  only  an 
executor  in  trust  for  payment  of  debts,  he  could  not  safely  revive  the 
appeal  till  the  respondents  had  revived  the  proceedings  in  Ireland ;  and 
thereupon  the  petitioner's  agent  was  examined,  whether  he  had  given  notice 
of  this  application ;  and  being  withdrawn,  it  was  ordered,  that  the  time 
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limited  for  reyiying  be  enlarged  for  a  week,  and  that  the  petitioner  do 
forthwith  give  notice  of  this  petition  to  the  agent  of  the  respondents,  in 
order  for  him  to  acquaint  the  House  wh^  the  proceedings  in  the  court 
below  were  not  reviyed. 

10  February. — The  House  was  acquainted  that  the  agents  on  both 
sides  attended  at  the  bar.  They  were  called  in,  and  the  respondent's 
agent  being  heard,  the  Speaker  (Sir  Robert  Ra3rmond,  Lord  Ohief  Justice 
of  the  Court  of  King's  Bench),  hj  direction  of  the  House,  acquainted 
both  the  agents,  ^^That  the  respondents,  who  were  plainttfis  bdow,  should 
forthwith  cause  the  proceedings  there  to  be  reyiyed;  and  that  upon 
notice  to  the  petitioner  John  Isaac  of  such  reyiyal,  he  should  then  cause 
the  said  appeal  to  be  reyiyed  here." 

In  the  following  case,  where  the  suit  had  been  wholly 
abated  by  the  death  of  both  parties,  the  House,  on  petition, 
gave  the  executor  of  the  appellant  three  months  for  re- 
viving the  appeal,  after  the  time  when  he  should  receive 
notice  of  revivor  by  the  other  party  in  the  court  below. 

Nesbittt;.  Knox,  9  January,  IS  IS. — Petition  from  the  executor  of  the 
deceased  appellant,  setting  forth  that  no  proceedings  had  been  taken  to 
reyiye  the  cause  in  the  court  below,  which  had  abated  by  the  death  of  the 
respondent ;  nor  had  any  been  had  in  consequence  of  the  death  of  the 
appellant,  whereby  the  suit  in  the  court  below  was  wholly  abated  ;  and, 
inasmuch  as  the  petitioner  was  uncertain  whether  the  respondent's  lepre- 
sentatiyes  meant  to  reyiye  the  said  suit,  which  he  was  adyised  could  alone 
make  it  necessary  to  prosecute  the  appeal,  prapng  that  he  might  haye 
three  mouths'  time,  after  notice  of  the  order  to  reyiye  the  proceedings  in 
the  court  below,  to  reyiye  this  appeal ;  and  to  lay  prints  of  the  appellant's 
case  upon  their  Lordshipel^  table. — Ordered  as  prayed. 

29  January,  1819. — A  petition  from  the  executor  aforesaid  was  pre- 
sented, setting  forth  that  he  had  receiyed  notice  that,  by  an  order  of  the 
court  below^  it  was  ordered  that  the  said  suit  should  stand  reyiyed  ;  and 
therefore  pra3nng  their  Lordships  that  the  said  appeal  might  stand  reyiyed, 
and  that  he  might  haye  three  months'  time  to  lay  his  prints  on  the  table. 
The  agents  were  called  in ;  and  it  was  ordered,  that  the  said  appeal 
should  stand  reyiyed  in  the  name  of  the  petitioner ;  and  that  he  should 
lay  the  prints  of  his  case  on  the  table  of  the  House  on  or  before  the  19th 
of  April  then  next. 

Upon  the  marriage  of  a  female  appellant,  all  pro- 
ceedings on  the  appeal  become  abated  (') ;  and  a  peti- 

{')  Query — Whether  where  the  female  was  a  defendant  in  the  original  suit  ? 
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tion  will  be  necessary  to  revive  in  the  name  of  her 
husband. 

Gliaaon  9.  Morgan,  27  January,  1730. — Upon  the  marriage  of  the 
appellante,  two  spinsters,  a  joint  petition  was  presented  on  behalf  of  John 
Gold  and  Mary  his  wife  (late  Mary  Glisson),  and  of  Conyers  Place, 
junior,  clerk,  and  Magdalene  his  wife  (late  Magdalene  Glisson),  the  said 
Magdalene  bdng  an  infi&nt,  by  the  said  Conyers  Place,  junior,  her  husband 
and  next  friend;  praying  that  the  appeal  of  the  said  Mary  and  Magda- 
lene, presented  the  last  session  of  Parliament  (they  being  both  since  mar- 
ried), might  stand  reviTed  in  the  names  of  the  petitioners.^ — Ordered  as 
prayed. 

I  have  not  found  any  precedent  determining  whether 
an  appeal  abates  by  the  marriage  of  a  female  respondent. 
Supposing  such  female  respondent  to  have  been  plaintiff 
in  the  court  below,  the  suit  in  the  court  below  would 
abate  by  her  marriage  {^).  The  appeal,  therefore,  in 
such  a  case,  might  be  held  also  to  abate.  And  even 
where  a  female  respondent  was  defendant  in  the  court 
below,  the  House,  on  her  marriage,  would  most  probably 
require  her  husband  to  be  summoned  as  a  party  to  the 
appeal. 

The  bankruptcy  oi;  insolvency  of  an  appellant,  suing 
even  in  his  own  right,  does  not  abate  the  suit ;  but,  in 
such  a  case,  the  assignees  may  petition  the  House  to  be 
made  joint-appellants  along  with  the  bankrupt. 

Keighley  v.  East  India  Company,  12  April,  I802.--Upon  reading  the 
petition  of  the  Right  Honourable  George  Lord  Kinnaird  and  others, 
setting  forth  that  the  appellant  had  some  time  preyiously  presented  his 
i^peal  to  their  Lordshipd  against  a  certain  order  of  the  Court  of  Chan- 
cery, bearing  date  the  1st  of  August,  1800 ;  that  the  appellant  had  since 
then  become  bankrupt,  and  a  commission  of  bankruptcy  had  been  awarded 
and  issued  against  him  and  his  co-partners,  bearing  date  the  20th  of  July 
last,  and  under  which  commission  the  appellant  was  duly  found  and 
declared  a  bankrupt ;  and  that  the  petitioners  had  been  appointed 
assignees  under  the  said  commission ;  and  that  the  usual  assignment  of 


{*)  Lord  Redesdale  on  Pleading,  57. 


248  PRACTICE  ON   ENGLISH   AND   IRISH   APPEALS. 

the  bankrupt's  effects  had  been  made  and  executed  by  him^  to  hiB 
assignees,  under  the  said  commission.  That  the  petitioners  being  inter- 
ested in  the  said  appeal  as  assignees  of  the  .bankrupt,  and  in  the  reversal 
of  the  said  order  of  the  Court  of  Chancery,  and  it  being  doubtful  whether 
their  Lordships  would  proceed  to  consider  the  matter  of  the  said  appeal 
until  the  petitioners  should  be  made  parties  thereto ;  the  petitioners  there- 
fore humbly  prayed  their  Lordships  that  they  might  have  leave  to  add 
their  names  as  joint  appellants  with  the  said  original  appellant. — Ordered, 
that  the  petitioners  be  at  liberty  to  add  their  names  as  joint  appellants 
with  the  said  appellant  as  desired,  they  amending  the  respondent's  copy. 

Orr  v.  Hance,  21  February,  1825.— On  the  petition  of  certain  assignees 
of  the  bankrupt  estate  of  the  appellant,  prapng  that  they  might  be  made 
parties  appellant,  and  might  have  the  same  rights  and  advantages  as  if 
they  had  originally  been  made  parties  to  the  appeal ;  it  was,  on  a  report  of 
the  Appeal  Committee,  ordered  as  prayed. 

The  petition  ought  to  state  the  proceedings  on  the  ap- 
peal and  on  the  subsequent  commission  of  bankrupt ;  and 
it  ought  to  pray  that  the  assignees  may  be  at  liberty  to 
add  their  names  as  joint-appellants.  An  erroneous  prayer 
appears  to  have  been  inserted  in  the  following  case : — 

Clark  V.  Williamson,  6  February,  1826.— Petition  of  J.  Porter  and 
Richard  Palmer,  assignees  of  the  bankrupt  estate  of  the  appellant,  setting 
forth,  that  since  the  appeal  was  presented,  and  subsequently  to  the  putting 
in  of  the  answer  of  the  respondent,  a  commission  of  bankrupt,  under 
the  great  seal  of  Ireland,  was  awarded  and  issued  against  the  said  appel- 
lant, under  which  he  was  found  and  declared  a  bankrupt ;  and  the  peti- 
tioners were  duly  chosen  assignees  of  his  estate  and  effects,  and  an 
assignment  thereof  had  been  made  to  them  accordingly :  that  by  an  order 
subsequently  made  by  the  Court  of  Chancery  in  Ireland,  on  the  applica- 
tion of  the  petitioners,  it  was  ordered,  that  they  might  be  at  liberty  to 
substitute  their  names  as  appellants,  in  the  place  and  stead  of  the  appellant, 
and  to  prosecute  the  said  appeal  accordingly ;  and  therefore  praying  that 
they  might  be  at  liberty  to  amend  the  said  petition  of  appeal^  by  substi- 
tuting their  names  as  appellants,  &c.  This  petition  was  referred  to  the 
appeal  committee,  who  reported  that  the  appeal  might  be  amended  by 
adding  the  said  assignees  as  parties  thereto. 

The  appellant,  by  his  bankruptcy,  does  not  cease  to  be 
a  party,  or  to  have  an  interest,  in  the  appeal ;  although 
his  assignees  have  a  right,  and,  on  the  respondent's  appli- 
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cation,  may,  perhaps,  be  required  to  join  him  as  parties 
to  the  litigation. 

In  the  case  of  an  application  by  a  respondent,  requiring 
that  the  appeUant's  assignees  be  made  parties  to  the  ap- 
peal,  the  petition  ought,  I  apprehend,  to  pray  that  such 
assignees,  on  so  becoming  parties,  should  give  security 
for  costs  by  recognisance  C) ;  and  the  petition  ought  also 
to  pray,  that  in  the  event  of  the  assignee's  failure  to  inter- 
vene by  a  short  day  to  be  appointed  by  the  House,  the 
appeal  should  stand  dismissed. 

The  Journals,  so  £Eir  as  I  have  seen,  do  not  give  any 
precedent  illustrative  of  the  effect  of  bankruptcy  over- 
taking a  respondent  during  the  progress  of  the  appeal. 

Where  an  abatement  of  the  suit  takes  place  by  the 
death  of  one  of  the  original  parties,  whose  legal  represen- 
tative is  in  foreign  parts,  the  House  will  grant  time  to 
revive  the  proceedings. 

Williams  v.  Wright,  11  February,  1789. — Upon  the  appellant's  peti- 
tion setting  forth  that  the  appeal  was  abated  by  the  death  of  the  respond- 
ent, and  that  his  legal  representative  was  in  the  East  Indies  and  had  not 
yet  bad  an  opportunity  of  appearing,  the  appellant  was  therefore  desirous 
that  the  case  should  be  adjourned  sine  die  until  such  time  as  the  appeal 
might  be  reyived  against  the  said  representative ;  and  thereupon  the  agents 
on  both  sides  haying  been  called  in  and  heard,  it  was  ordered  that  the 
hearing  of  the  case  be  adjourned  sine  die  as  desired. 

A  similar  application  may  be  necessary  where  time  is 
required  to  discover  the  legal  representative. 

Walker  v.  Fletcher,  5  December,  1786. — The  appellant  presented  a 
petition  setting  forth  that  no  legal  representatiye  of  the  respondent  haying 
yet  appeared,  the  petitioner  was  desirous  that  the  case  should  be  adjourned 
sine  die  until  he  should  be  able  to  discoyer  the  representatiyes  of  the 
respondent,  when  he  would  apply  to  the  House  for  an  order  to  reyiye  the 

(')  All  parties  appellant  are  liable  to  appellant  seems  a  good  reason  for  re- 
be  called  upoD  to  enter  into  recogni-  quiring  secarity  from  his  assignees,  on 
sauce.   The  bankruptcy  of  the  original      their  becoming  parties. 
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appeal  agaixiBt  8aob  representative,  and  therefore  praying  that  the  hearing 
might  be  adjourned  sine  die.  The  agents  on  both  sides  were  called  in, 
and  an  order  was  made  as  prayed. 

When  an  abatement  takes  place  by  the  death  of  tenant 
in  tail,  the  appeal  in  the  ordinary  case  may  be  revived  by 
the  next  remainder-man.  If  the  remainder-man  be  enti- 
tled to  the  benefit,  and  subject  to  the  disadvantages,  of  a 
decree  against  the  prior  tenant  in  tail,  he  may  appeal  from 
such  decree.  And  if  so,  he,  surely,  may  revive  the  ap- 
peal of  the  prior  tenant  in  tail,  on  his  death.  Perhaps, 
however,  he  might  be  required,  in  the  first  instance,  to 
make  himself  a  party  to  the  proceedings  in  the  court 
below. 

The  remarks  of  Lord  Eldon  in  Johnes  v.  Loydd  {%  sug- 
gest an  important  distinction  which  will  not  be  over* 
looked  in  considering  the  claims  of  a  remainder-man  to 
revive  an  appeal,  abated  by  the  death  of  the  prior  tenant 
in  tail. 

Lord  Eldon  distinguishes  "  between  cases  where  the 
suit  is  founded  upon  contract  by  the  tenant  in  tail,  and 
cases  where  the  object  of  the  suit  is  to  bind  the  land,  in 
respect  of  charges  created  by  the  author  of  the  gift,  and 
imposing  them,  therefore,  upon  all  who  take  per/ormum 
doni.  In  the  latter  case,  the  subsequent  remainder-man 
has  a  clear  interest  in  the  event  of  the  suit  of  the  prior 
tenant  in  tail.  If  the  event  be  adverse,  in  many  cases  he 
may  be  bound ;  if  prosperous,  he  may  gain," 

The  converse  of  these  propositions  would  probably  fall 
within  the  operation  of  the  same  principle ;  as  where  the 
remainder-man  is  barred  by  an  equity  which  did  not 
afiect  the  prior  tenant  in  tail.  Of  this  nature  appears  to 
have  been  the  following  case : — 

0  9  Ves.  57. 
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Innes  v.  Lady  Mordaunt,  28  AjhtiI,  1820.— A  petition  was  preMoted 
by  the  Duke  of  Gordon,  setting  forth  that  Maiy,  Baroness  Mordaunt, 
late  respondent  in  the  cause,  having  died  in  the  month  of  June  then 
last,  the  petitioner  had  succeeded  her  as  heir  of  entul  in  the  estate  of 
DuiTis  in  Scotland,  to  which  the  appeal  related,  and  had  now  become 
the  sole  party  interested  in  the  said  appeal  as  respondent  thereto ;  and 
therefore  praying  that  he  might  hare  leave  to  answer  the  appeal,  and 
that  the  same  might  stand  revived  against  him  as  respondent  thereto. 
And  a  counter  petition  of  John  Innes  the  appellant  was  also  presented 
and  read,  setting  forth  that  the  appeal  had  been  taken  from  a  decree  of 
the  Court  of  Session,  in  an  action  brought  by  the  late  Lady  Mordaunti 
against  the  appellant,  whereby  the  Court  of  Session  had  reduced  and 
set  aside  a  certain  lease  of  the  said  estate  of  Durris.  That  the  said  John 
Innes  apprehended  it  was  not  a  matter  of  course  to  grant  the  prayer  of 
the  Duke  of  Gordon's  petition,  for  that  there  were  objections  to  his 
(trace's  prosecuting  the  action  diffnent  and  dLsttnct  from  those  which 
were  or  could  be  stated  against  the  right  of  the  original  plaintiff;  for  had 
the  Duke  of  €K>rdon  been  the  party  in  the  court  below,  the  petitioner 
could  have  pled  tfi  limine^  that  he  was  barred  personaii  eaeeptiane  from 
challenging  the  lease,  being  in  the  perfect  knowledge  from  the  outset  of 
its  being  granted,  and  though  perfectly  entitled  as  a  substitute  heir  of 
entail  to  quairel  it  if  there  were  grounds  for  so  doing,  yet  as  the  Duke  had 
allowed  the  petitioner  to  remain  in  quiet  possession  for  twenty  years,  and 
to  expend,  to  his  knowledge,  large  sums  of  money  in  the  improvement  of 
the  estate,  the  petitioner  if  his  Grace  had  been  a  party,  could  have 
offered  evidence  of  these  faxsis^  and  would  have  submitted  that  his  ac- 
quiescence and  conduct  formed  a  bar  to  his  maintaining  the  action  by  the 
law  of  Scotland ;  adding  that  their  Lordships  could  not,  in  their  appellate 
jurisdiction,  entertain  and  decide  upon  a  plea  in  the  first  instance,  more 
especially  one  which  depended  on  facts  and  evidence  which  ought  to  have 
been  stated  to  the  court  below. 

Both  petitions  referred  to  the  Appeal  Committee ;  who,  on  the  Sd  May, 
reported  that  the  Duke  of  Gk)rdon's  petition  ought  not  to  be  complied  with. 

14  July. — ^The  Duke  again  petitioned  the  House,  praying  that  their 
Lordships  would  find  that  the  petitioner,  as  the  heir  of  entail  in  the  said 
estate  to  the  said  Baroness  Mordaunt,  was  entitled  to  be  admitted  as  the 
respondent  in  the  said  appeal,  and  was  not  barred  by  such  personal 
exoeptions ;  or  that  their  Lordships  would  remit  the  cause  to  the  court 
below  to  hear  parties  on  that  matter. 

22d  July.— -The  committee  reported  that  they  were  of  opinion  that  the 
cause  should  be  remitted  back  to  the  Court  of  Session  in  Scotland,  without 
prejudice  to  the  appeal,  with  liberty  to  the  Duke  of  Gordon  to  proceed 
therein  as  he  might  be  advised,  and  to  apply  to  the  House  as  soon  as  the 
Court  of  Session  should  have  made  any  order  on  this  matter. 
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The  form  of  a  petition  to  revive  may  be  as  foRows : — 

A.  B.,  Appellant. 
C.  D.,  Respondent. 
To  the  Right  Honourable,  &c. 
The  humble  petition  of  E.  F.,  &c. 

Sheweth,.— That  on  the  day  of  the  above-named  A.  B. 

presented  his  appeal  to  your  Lordships,  complaining  of  a  decree,  and  of 
certain  orders  of  the  High  Court  of  Chancery :  and  the  above-named 
C.  D.  was  required  to  put  in  his  answer,  and  has  accordingly  so  put  iu 
such  answer,  within  the  usual  time  limited  for  that  purpose  by  order  of 
the  House. 

That  the  said  A.  B.  shortly  thereafter,  namely,  on  or  about  the 
day  of  last,  departed  this  life,  having  previously  duly  made  and 

published  his  last  will  and  testament  in  writing,  whereof  he  appointed 
your  petitioner,  his  only  son,  sole  executor.  That  your  petitioner  has 
duly  proved  the  said  will  in  the  proper  Ecclesiastical  Court,  and  has 
thereby  become  the  sole  legal  personal  representative  of  the  said  A.  B., 
and  he  submits,  that>  as  such,  he  is  entitled  to  have  the  said  appeal  revived. 
Your  petitioner  therefore  humbly  prays  that  your  Lordships  will  be 
pleased  to  order  that  the  said  appeal  may  stand  revived  in  your  petitioner's 
name,  as  in  the  place  and  stead  of  the  said  A.  B.,  the  original  appellant ; 
and  that  your  petitioner  may  have  the  same  benefit  thereof,  as  the  said 
A.  B.  might  have  had,  if  still  living. 

And  your  petitioner  will  ever  pray,  &c. 

The  order  of  revivor  expresses  that  the  cause  shall 
stand  revived,  and  be  in  the  same  plight  and  condition  as 
at  the  time  of  the  abatement ;  and,  therefore,  if  at  that 
time  an  answer  had  been  put  in  by  the  original  respond- 
ent, an  answer  by  the  representative  brought  in  by  re- 
vivor, seems,  in  general,  unnecessary ;  and  it  is  not  the 
practice  to  require  it. 

Accordingly,  it  is  laid  down  by  Lord  Chancellor  Lough- 
borough (j^),  that  when  an  appeal  in  the  House  of  Lords 
becomes  abated,  the  order  to  revive  is  obtained,  of  course, 
and  there  is  no  fresh  smnmons. 


(«)  Byne  r.  Potter,  6  Ves.  304. 
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et  f^taxinqn  out  of  eotttise. 


Advancement  of  Caueee^  253. — Upon  what  grounds  pranted^  ib.— .Po*^- 
jwnements^  254.—  Upon  what  grounds  granted^  ib. — Standing  Order 
{No.  60),  ib.  ' 

When  a  strong  case  can  be  made  out  in  support  of  such 
an  application,  the  House  will  order  an  appeal,  or  a  Writ 
of  Error,  to  be  heard  on  an  early  day ;  without  regard  to 
its  place  on  the  cause  list. 

A  petition,  on  two  clear  days'  notice,  for  this  purpose, 
maybe  preferred  by  either  party ;  or  both  may  join  in  the 
application.  It  will  be  referred  to  the  consideration  of 
the  Appeal  Committee,  upon  whose  report  an  order  will 
be  made  granting  or  rejecting  it. 

Various  grounds  may  exist  for  such  an  application. 
The  parties  may  be  very  old  and  infirm,  and  a  deci- 
sion of  the  cause  may  be  necessary  to  a  settlement  of 
their  affairs ;  the  guardians  of  a  young  person  may  be  at 
a  loss  how  to  regulate  his  career  till  judgment  be  ob- 
tained ;  a  claimant  may  be  in  great  pecuniary  distress ; 
the  appeal  may  be  one  of  extraordinary  and  public  im- 
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portance  (*) ;  the  personal  status  of  an  individual  may  be 
concerned,  as  in  questions  of  legitimacy ;  or  it  may  be  a 
case  on  bill  of  exception  from  Scotland,  which  is  entitled 
to  preference  by  statute.  In  aU  these  and  the  like  cases, 
the  House  will  order  the  cause  to  be  advanced. 

But,  in  general,  applications  of  this  sort  are  reluctantly 
assented  to;  because  compliance  with  them  is  neces- 
sarily productive  of  injury,  or  inconvenience,  to  other 
litigants. 

In  the  same  way;  on  suflBicient  grounds,  postponements 
of  the  hearing  will  be  granted. 

Of  the  grounds  which  will  support  an  application  for 
postponement,  the  following  may  be  mentioned.  As,  for 
example,  that  papers  are  retained  by  a  former  agent,  who 
holds  them  for  his  bill  of  costs ;  that  some  material  do- 
cument, exhibited  in  the  court  below,  has  not  been  fur- 
nished, or  is  withheld  by  a  person  interested ;  or,  in  Irish 
cases,  that  the  proceedings  have  not  arrived.  Where,  in 
any  of  these,  or  the  like  cases,  it  appears  that  the  grounds 
of  application  have  not  been  created  by  the  laches,  or 
&ult,  of  the  petitioner,  the  order  for  postponement  for  a 
reasonable  time  will  be  granted. 

Indulgence  of  this  sort  is  sometimes  obtained  on  slighter 
grounds ;  as,  in  English  and  Irish  cases,  that  the  counsel 
are  on  the  circuit ;  or  in  Scotch  cases,  that  Scotch  advo- 
cates are  unable  to  attend.  But  on  such  grounds  it  is 
unsafe  to  rely ;  for  the  House  may  hold,  and,  indeed,  has 
often  decided,  that  the  inability  of  particular  counsel  to 
attend,  is  only  a  reason  for  employing  other  counsel  who 
can  attend. 

On  the  subject  of  advancements  and  postponements, 

•  ■  — — - — — — — - — — — • — ' — " — — — ■ — 

(')  Ab  the  fiunouB  Auchtenvder  queBtion,  Which  ^ras  taken  out  of  its 
case,   relating    to   the   Non-intrusion      course  in  the  session  of  1889. 
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there  is  a  Standing  Order,  No.  60  {%  which  provides  as 
follows: — 

That  when  a  day  shall  be  i^»poixited  for  the  hearing  of  any  cause, 
appeal,  or  writ  of  error,  the  same  shall  not  be  altered  but  upon  petition  ; 
and  that  no  petition  in  such  case  shall  be  receiTcd,  unless  two  days'  notice 
thereof  be  giTen  to  the  adverse  party ;  of  which  notice  oath  shall  be  made 
at  the  bar  of  the  House. 

This  order  applies  to  the  case  where  a  special  day  has 
actually  been  fixed  for  the  hearing ;  but  not  to  the  ordi- 
nary case  where  the  appeal  merely  stands,  with  others,  in 
the  general  cause  list  of  the  House.  In  this  latter  case 
there  is  no  occasion  for  proof  of  notice  upon  oath,  unless 
the  House  think  proper  to  require  it  by  special  order. 

(^)  Hee  Appendix,  No.  1. 
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^ttttdimtt  of  t^t  Sfttlrgeis. 


Sound  to  advise  on  Appeals  om  fcell  as  upon  Writs  of  Error ^  256. — Jmwt 
Petition^  267 ; — or  of  either  Party^  ib. — Attendance  to  nport  Trials 
at  Lawy  258. 

It  has  been  already  observed,  that  the  Judges,  or  a 
selection  of  them,  were  in  former  times  accustomed  to 
assist  at  the  hearing  of  all  causes  in  the  House  of  Lords  ('). 
They  do  not  now  attend  unless  specially  required  so  to  do, 
by  order  of  the  House.  Such  order  being  issued  ea:  pro- 
prio  motu,  or  at  the  suit  of  parties,  when  questions^  more 
than  ordinarily  important  are  expected  to  arise. 

The  Judges  are  to  advise  not  only  on  points  of  law, 
but  on  points  of  Equity  (").     And  it  is  a  mistake  to  sup- 


(»)  See  Chapter  on  '<  The  AsslBtants/' 
ante.' 

(^)  The  writ  addressed  to  the  as- 
sistants requires  them,  in  general 
terms,  to  advite  in  Parliament.  The 
Chancellors  of  former  ages  called  in 
the  aid  of  the  Judges,  not  only  on 
points  of  law,  but  on  points  of  equity. 
See  2  Rolle,  433,  where  two  of  the 
Judges  (Doddridge  and  Chamberlain) 


are  reported  to  have  stated — ^  That  in 
former  times  the  Chancellor  used  to 
send  for  the  Judges,  t4>  know  when 
equity  should  be  admitted  against  the 
common  law,  and  when  not ;  because 
it  was  not  to  be  allowed  for  every 
fancy,  and  it  was  a  great  doubt  in 
what  points  equity  should  be  allowed 
place.*' 
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pose  that  they  are  not  equally  subject  to  the  obligation 
of  attendance  on  appeals  as  on  wr      of  error  () . 

When  both  parties  are  of  opinion  that  the  assistance 
of  the  Judges  is  desirable,  they  ought  to  present  a  joint 
petition  to  the  House ;  setting  forth  that  important  ques- 
tions of  law,  or  equity,  are  likely  to  arise ;  and,  therefore, 
praying  that  the  learned  Judges  may  be  summoned  to 
attend. 

A  simimons  to  the  Judges  will  be  granted  on  the  ap- 
phcation  of  either  party,  wherever  it  appears,  from  the 
character  of  the  case,  that  the  House  should  have  the 
benefit  of  the  Judges'  assistance. 

Petitions  praying  summonses  to  the  Judges,  ought  not 
to  be  presented  till  the  appeal  has  been  set  down  for 
hearing.  Such  petitions  are  always  referred  to  the  con- 
sideration of  the  Appeal  Committee ;  who,  if  they  think 
proper,  may  inspect  the  printed .  cases  lodged  in  the  Par- 
hament  OflBce.  And  if  they  report  that  the  case  is  one 
which  it  is  fit  should  be  heard  by  the  Judges,  a  summons 
will  be  issued  for  their  attendance.    Thus, 

Bush  o.  Locke,  26  May,  1834. — Petition  of  the  appellant,  praying 
that  the  Judges  might  be  required  to  attend  at  the  hearing  of  the  cause. — 
Referred  to  the  Appeal  Committee. 

5  June. — Report  that  the  committee  were  of  opinion  that  the  cause  was 
one  in  which  the  assistance  of  the  learned  Judges  would  be  required  by  the 
House. 

20  June. — Ordered  that  the  cause  be  heard  on  Wednesday  next,  and 
that  the  Judges  do  then  attend. 

It  occasionally  happens  that  the  attendance  of  the 
Judges  is  required  to  make  a  report  to  the  House  of  a 
trial  at  law,  that  may  have  been  had  either  in  the  cause, 
or  with  reference  to  the  subject-matter  of  the  cause.     In 

a  late  case  (•),  where  an  issue  had  been  directed  by  the 

^^— —   -  ■ - — 

(*>)  Morris  «.  Davis,  and  Bush  v.  Locke ;  both  session  1834  ;  and  Bignold  v. 
pringfield,  session  1838.  («)  Morris  «.  Davis,  28  April  1836. 
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Court  of  Chancery,  and  three  consecutive  trials  at  law 
had  thereon,  the  House,  by  consent,  made  the  following 
order : — 

That  the  Dotes  of  the  Judges  of  the  evidence  taken  before  them  respect- 
ively, in  the  three  trials,  and  which  had  been  handed  bj  the  Judges  to  the 
late  Lord  Chancellor  L3mdhurst,  and  which  were  before  him,  by  consent 
of  the  parties  in  making  the  decree  appealed  from,  should  be  taken  into 
consideration  bj  this  House,  on  the  hearing  of  the  cause ;  and  that  a  copy 
be  made  of  the  said  notes,  and  delivered  to  the  parties,  for  the  purpose  of 
the  same  being  printed,  and  laid  upon  the  table  of  the 'House;  and  that  the 
short-hand  writer  s  notes  of  the  evidence  in  the  said  three  trials  shall  also 
be  laid  on  the' table  of  the  House,  for  the  purpose  of  reference. 

From  the  following  precedents  it  would  rather  appear, 
that  the  more  regular  course,  in  such  a  case,  would  have 
been  to  require  the  attendance  of  the  Judges  with  their 
notes,  in  order  to  make  their  respective  reports  to  the 
House,  of  what  had  passed  at  the  trials. 

Earl  of  Pomfret  v.  Smith,  27  Feb.  1771  .^Ordered,  that  Mr.  Justice 
Aston  do  attend  this  House  on  Friday,  with  his  notes  taken  in  the  cause, 
in  order  to  make  his  report  to  this  House,  of  what  passed  at  the  trial  of 
the  said  cause,  at  the  last  Summer  Assizes  for  the  County  of  York. 

Chaplain  v.  Bice,  6  March  1775. ^Counsel  were  called  in  to  be  heard; 
and  Mr.  Justice  Blackstone,  attending  as  ordered,  was  heard  to  make  his 
report  of  what  passed  at  the  trial  of  the  cause  at  the  Assizes  at  Lincoln. 

Wilkinson  r.  Allott,  12  May,  1777. — Ordered,  that  Mr.  Baron  Peirin 
do  attend  this  House  to-morrow,  upon  the  hearing  of  the  cause,  with  the 
report  made  to  him  by  Serjeant  Sayer,  of  the  evidence  given  on  the  trial 
of  an  issue  in  1776,  at  the  Summer  Assizes  for  the  County  of  Norfolk, 
directed  by  the  Court  of  Exchequer. 

13  May. — Mr.  Baron  Perrin,  attending  as  ordered,  was  heard  to  make 
the  report  of  Serjeant  Sayer,  of  what  had  passed  at  the  trial. 

Lord  Brownlow  v,  Derie,  27  June,  1782. — Ordered,  that  Mr.  Justice 
Willes  do  attend  this  House  to-morrow,  with  his  notes  of  the  evidence 
taken  at  the  trial  of  the  issue,  directed  by  the  Court  of  Chancery  in  this 
cause,  and  which  was  tried  at  the  Summer  Assizes  in  1780. 

28  June. — Cause  heard. 

2  July. — Further  heard ;  and  Mr.  Justice  Willes  was  heard  to  make  his 
report  of  what  proceeded  at  the  trial ;  which  done,  the  order  of  the  Court 
of  Chancery  was  affirmed. 
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et  ^Uolring  injf^owxsi  ^tm^tvin. 


By  either  parfy^  259.^PeUtion  neceMsary^  ib. — Test  of  Poverty^  ib. — 
Where  party  had  been  ali&toed  to  plead  as  a  Pauper  below,  260. 
Assi^ment  of  Counsel  and  Agent  necessary,  ib. — Forms,  261. 

Either  party  may  be  admitted  to  plead  in  forma 
pauperis  upon  the  requisite  proof  of  poverty. 

For  this  purpose  a  petition  must  be  presented  to  the 
House,  supported  by  the  petitioner's  affidavit,  and, 
usually,  by  a  certificate  of  poverty  from  the  minister  and 
churchwardens  of  the  parish  in  which  he  resides. 

The  test  of  poverty  is  that  the  party  is  not  worth  bl. 
in  the  world;  the  matter  in  question  and  wearing 
apparel  only  excepted.    Thus, 

Anglesea  v.  Anglesea,  26  Nov0mber,  1747. — On  tbe  appellant's  petition 
that  sbe  might  be  allowed  to  prosecute  ber  appeal  in  forma  pauperis,  and 
that  Alexander  Hume  Campbell,  and.  WJllian^  Broom,  Esqrs.  might  be 
assigned  her  counsel,  and  Mr.  Gilbert  Douglas  her  solicitor,  and  an 
affidavit  made  by  the  petitioner,  that  she  was  not  worth  5/.  in  the  world ; 
tbe  matter  in  quaaiioii  and  ber  wearing  apparel  only  excepted — Ordered 
as  prayed. 
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That  the  party  has  been  allowed  to  proceed  in  forma 
pauperis  in  the  court  below,  is  a  circumstance  which  will 
weigh  in  favour  of  his  claim  so  to  proceed  in  the  Court 
above.    Thus, 

Hatfield  o.  Hatfield,  8  March,  1724. — Upon  reading  the  petition  of 
Jane  Hatfield,  prajing  that  she  might  be  admitted  to  defend  the  appeal 
in  forma  pauperis^  and  that  the  Attomej-general  and  Solicitor-general 
might  be  assigned  her  counsel,  and  John  Hamilton,  Esq.  her  agent  or 
solicitor ;  and  a  certificate  of  the  remembrancer  of  the  Court  of  Exchequer 
in  Ireland  being  produced,  showing  that  she  was  admitted  to  prosecute 
her  suit  in  that  form  in  Ireland ;  it  was  ordered  that  she  might  have 
leave  to  plead  in  forma  pauperis^  and  that  Her  Majesty's  Attorney- general, 
and  Solicitor^general,  be  assigned  her  counsel,  and  John  Hamilton,  Esq. 
for  her  agent  or  solicitor  as  desired. 

An  express  order  assigning  counsel  and  agent  appears 
to  be  necessary ;  but  the  party  must  specify  then*  names 
in  his  petition;  for  the  House  will  not  select  profes- 
sional assistance  for  a  pauper  unless  under  extraordi- 
nary  circumstances.    Thus. 

Boyd  V.  Steele,  23  March,  1774. — ^Tlie  appellant  petitioned  to  plead 
in  forma  pauperis^  and  ^*  that  their  Lordships  would  be  pleased  to  assign 
counsel  to  act  for  him  when  the  hearing  should  come  on."  It  was  ordered 
that  he  should  be  admitted  to  prosecute  his  appeal  in  forma  pauperis ;  but 
no  order  made  upon  the  prayer  for  an  assignment  of  counsel. 

2  March,  1775. — The  appellant  presented  another  petition,  praying  in 
regard  no  counsel  had  yet  been  assigned  to  him  to  argue  the  case,  that  their 
Lordships  would  now  be  pleased  to  assign  the  petitioner  for  his  couusel 
Sir  John  Dalrymple,  and  Mr.  Archibald  McDonald ;  and  for  his  solicitor, 
Mr.  William  Urquhart.  It  was  ordered  that  Sir  John  Dalrymple,  and 
Mr.  Archibald  McDonald,  be  assigned  his  counsel;  and  Mr.  William 
Urquhart  his  solicitor,  as  desired. 

The  counsel  to  be  mentioned  in  the  petition^  will  be 
those  who  have  signed  and  certified  the  appeal.  If,  after 
a  special  assignment  of  counsel,  they  are  unable  to  attend, 
a  petition,  before  the  hearing,  must  be  presented  for  an 
assignment  of  other  counsel  in  their  stead.  In  the  case 
of  Robertson  v.  Earl  of  Einnoul,  15  March,  1719 ;  the 
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appellant,  a  pauper,  had  three  successive  assignments  of 
counsel  made  to  him  by  order  of  the  House. 

It  is  observed  by  Mr.  Urquhart  (*),  that  where  the  party, 
applying  for  leave  to  proceed  in  forma  pauperis ^  is  ap- 
pellant in  the  cause,  he  must,  besides  the  affidavit  and 
certificate  of  poverty,  exhibit  also  a  certificate,  under  the 
hands  of  two  counsel,  that  there  is  <'  a  good  and  probable 
ground  for  proceeding.**  But  by  an  emendation  of  the 
Standing  Order,  No.  68  (^),  all  counsel  who  sign  appeals 
must  certify  that  there  is,  in  their  judgment,  reasonable 
cause  of  appeal.  There  is,  therefore,  I  apprehend,  no 
loi^r  any  occasion  for  a  separate  certificate,  in  support 
of  the  application,  to  plead  in  forma  pauperis. 

The  proper  course  is  to  present  the  appeal  in  the  first 
place  ;  upon  which  the  usual  order  will  be  made.  The 
petition  to  plead  in  forma  pauperis  may  be  presented 
afterwards,  on  two  clear  days*  notice  being  given  to  the 
other  side. 

The  following  forms  are  fi*om  Mr.  Urquhart's  book  i^) : 

A.  B.,  Appellant. 
C.  D.,  BespondeDt. 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal  in 

Parliament  assembled. 
The  humble  Petition  of  G.  D. 
Sheweth, — ^That  your  petitioner  being  yery  poor,  as  bj  the  affidavit 
and  certificate  annexed  appears,  and  being  served  with  an  order  made  by 
your  Lordships,  upon  the  petition  and  appeal  of  A.  B.,  is,  by  reason  of 
Bach  her  poverty,  unable  to  make  her  defence  as  respondent  to  the  said 
appeal,  unless  she  is  by  your  Lordships  ordered  to  be  admitted  so  to  do 
in  forma  pauperis. 

Your  petitioner  therefore  most  humbly  prays  your  Lordships  will  be 
pleased  to  order  her  to  be  admitted  to  defend,  as  respondent  in  this  cause, 
in  forma  pauperiiy  and  to  assign  her,  for  her  counsel,  £.  F.  and  G.  H« 
Esquires,  and  for  her  solicitor,  Mr.  I.  K. 
And  your  petitioner  shall  ever  pray,  &c. 

(•)  On  Appeals,  p.  87.  C)  See  Appendix,  No.  1.  («)  P.  86. 
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The  affidavit  to  be  produoed  with  the  said  petition 
may  be  of  the  purport  and  form  following : — 

A;  B.,  Appellant. 
0.  D.)  Bespond^it. 
The  respondent  maketh  oath  that  ^e  is  not  worth  in  all  the  world  the 
sum  of  five  pounds  in  lands,  tenements,  goods,  or  chattels,  Her  wearing 
apparel  and  the  matters  of  tliis  cause  otlj  excepted. 

Sworn  before  me,  one  of  His  Majesfcj's  Jnstioea  of  thePeaee  for  the 
county  of  this  day  of 

N.O.iJ.P. 

The  certificate  may  be  as  follows : — 

These  are  to  certify  all  whom  it  may  concern,  that  C.  D.  is  a  Tery  poor 
woman. 

P.  Q.,  Minister  of  the  parish  of  in  the  coutfty  of 

R.  S.,  Churchwarden. 
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Petition  neceiwry^  263. — Where  07'der  to  answer  not  served^  ib. —  Wkere 
Anstper  not  put  in,  ib. — Application  by  a  Pauper^  264. — Undertaking 
to  pay  Coete^  ib. — By  mutual  agreement^  ib. — Necessity  of  Notice^ 
265. 

An  appeal  cannot  be  withdrawn  without  the  sanction 
of  the  House;  for  which  purpose  a  petition  must  be 
presented. 

Where  the  order  to  answer  has  not  been  served  on  the 
respondent^  leave  to  withdraw  will,  in  gei^eral,  be  granted 
without  costs.    Thus, 

York  BaildingB  Company  r.  Martyn,  16  Februaiy,  1792. — Upon 
reading  the  appellant's  petition  setting  forth  that  he  had  not  served  the 
order  to  answer  upon  the  respondent,  and  praying  leave  to  withdraw  the 
appeal,  it  was  ordered  as  prayed. 

Or  where  the  respondent  has  not  put  in  his  answer 
within  the  time  limited  by  the  order  of  the  House. 
Thus, 

University  of  Glasgow  v,  Selkirk,  1  March,  1792. — Petition  of  the  appel- 
lants, setting  forth  that  no  answer  had  been  given  in  to  the  appeal,  and 
that  the  petitioneni  weie  desiroiis  to  withdraw  the  same,  wd  praying  that 
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they  might  be  at  liberty  to  do  so  acoordiogly. — Ordered,  that  the  petitioners 
be  at  liberty  to  withdraw  their  appeal  as  desired,  no  answer  having  been 
put  in  thereto. 

A  party  who  has  been  allowed  to  prosecute  his  appeal 
in  forma  pauperis,  will  also  be  allowed  to  withdraw 
without  costs ;  for  the  respondent  can  have  no  object 
in  opposing  his  application.    Thus, 

Wilson  V.  Dalhousie,  dl  January,  1806. — Petition  of  the  appellant 
(a  pauper)  for  leave  to  withdraw  the  appeal  without  costs.  Ordered  to 
lie  on  the  table.    The  appeal  afterwards  withdrawn  by  consent. 

So  an  appellant,  who,  in  his  petition  for  leave  to  with- 
draw, undertakes  to  pay  the  respondent  such  costs'  as 
shall  necessarily  and  properly  have  been  incurred  by 
him  in  respect  of  the  appeal ;  the  same  to  be  taxed  and 
certified  by  the  derk-assistant,  in  pursuance  of  the 
Standmg  Order. 

Or  where  the  parties  mutually  arrange  the  matter 
of  costs,  and  present  a  joint  petition  to  the  House, 
praying  that  leave  may  be  granted  to  withdraw  the 
appeal. 

But  where  there  is  no  arrangement  concluded  between 
the  parties ;  and  where  the  appellant  does  not  imder- 
take  to  pay  such  costs  as  the  House  may  award  to  the 
respondent;  he  must  prove  that  due  notice  has  been 
given  to  the  respondent ;  otherwise  the  petition  to  with- 
draw will  be  rejected.    Thus, 

Carey  v.  White,  20  May,  1716. — Appellant's  petition  praying  that  he 
might  have  leaTe  to  withdraw  the  appeal,  and  on  being  examined  whether 
the  respondent  had  had  notice  of  the  petition,  and  answering  that  he  had 
endeaToured  to  giye  notice,  but  could  neither  find  the  respondent  nor  his 
agent.    The  petition  was  rejected. 

The  order  giving  the  appellant  leave  to  withdraw  the 
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appeal  is  without  prejudice  to  a  new  appeal^  within  the 
time  limited  by  the  Standing  Orders  (a). 

In  general  petitions  to  withdraw  must  be  served  on 
the  respondent's  solicitor  or  agent  two  clear  days  before 
being  presented  to  the  House.  If  there  be  grounds  for 
hesitation,  such  petitions  will  be  referred  to  the  Appeal 
Committee.  But  if  the  matter  be  by  consent,  or  clearly 
unobjectionable,  the  House  will  make  an  order  as  of 
course,  without  requiring  a  report  from  the  Appeal  Com- 
mittee. 

0  Earl  of  Home  t,  Clarke,  1  Febmaiy,  1743. 
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CerttJkaU  of  Cotts,  266.— Incidental  Costs  fftven  tndijerently  to  either 
partyj  267, — hiU  Costs  on  Merits  never  given  to  Appeilant^  ib.— Cb#<f 
below  may  he  ordered^  ib. —  Costs  will  not  he  given  to  a  Respondent  who 
has  not  answered,  269. — Caseof  Purcha^ser,  ib. — Recovery  of  Costs,  270. 
— Estreating  Recognisance^  ib. — Attcmhment,  271. — Remit  to  Court 
below,  272. — Execution  ordered  against  a  femme  couYert,  273. — On 
AppeUanfs  disobeying  order  to  pay  incidental  Costs,  the  House  wiU 
re/use  to  hear  the  Cause,  274. 

The  Standing  Order  No.  215  (^),  with  respect  to  costs, 
provides  as  follows : — 

That  in  all  cases  in  which  this  House  shall  make  any  order  for  payment 
of  costs  by  any  party  or  parties  in  any  appeal  or  writ  of  error,  without 
specifying  the  amount,  the  clerk  of  the  Parliaments  or  clerk- assistant 
shall,  upon  the  application  of  either  party,  proceed  for  the  taxation  of 
such  costs  in  such  manner  as  is  directed  by  an  act  passed  in  the  7th  and  Sth 
year  of  the  reign  of  his  late  Majesty  Gkorge  lY.,  intituled,  ^'  An  Act  to 
establish  a  Taxation  of  Costs  on  Private  Bills  in  the  House  of  Lords," 
and  shall  give  a  certificate  thereof  expressing  the  amount  of  such  costs. 
And  it  is  further  ordered,  that  the  same  fees  shall  be  demanded  from  and 
paid  by  the  party  applying  for  such  taxation,  for  and  in  respect  thereof^ 
as  are  now  or  shall  be  fixed  by  any  resolution  of  this  House,  concerning 

(^)  See  Appendix,  No.  1* 
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feesy  made  or  paased  in  pnrsiuuioe  of  the  said  act  and  in  rdation  thereto  ; 
and  the  said  clerk  of  the  Parliaments  or  clerk-aasietant  may,  if  he  thinks 
fit,  either  add  to  or  deduct  the  whole,  or  a  part  of  such  fees»  at  the  foot  of 
his  oerdficate;  and  the  amoont  in  money  certified  by  him  after  such 
addition  or  deduction  (if  any)  shall  be  the  sum  to  be  demanded  and  paid 
under  or  by  Tiitue  of  such  order,  as  aforesaid,  for  payment  of  costs. 

The  costs  of  incidental  applications  and  proceedings 
before  the  hearing  of  the  cause,  are  awarded  against 
either  party,  according  to  circumstances.  Thus  the  re- 
spondent and  appellant  are  alike  liable  to  pay  the  costs 
of  any  petition  which  becomes  the  subject  of  a  reference 
to  the  Appeal  Committee. 

But  with  respect  to  the  general  costs  on  the  final  dis- 
posal of  the  cause  upon  the  merits,  it  appears  to  be  a 
settled  rule,  in  no  case  to  award  these  to  an  appellant. 
He  may  obtain  a  reversal  of  the  decree ;  but  he  can  never 
have  his  costs  of  the  appeal.  This  general  rule  is  not 
only  so  well  establishedi  but  so  well  known  and  fiGuniliar, 
that  I  need  not  cite  authorities  in  support  of  it  (^). 

In  reversing  the  decree,  however,  the  House  may  con- 
ceive it  proper  to  order  that  the  appellant  be  allowed  the 
costs  incurred  by  him  in  the  comi;  below.  Those  costs 
stand  on  a  footing  entirely  different  fi*om  that  of  the  costs 
of  the  appeal.  Where  it  is  intended  to  claim  the  costs  of 
the  court  below,  they  ought  to  form  an  express  article  of 
appeal. 

The  following  are  cases  in  which  the  House  gave  direc- 
tion for  the  party  appellant  to  have  the  costs  incurred  in 
tile  court  below : — 


0)  The  only  precedents  for  awarding 
to  an  appellant  the  oosta  of  an  appeal 
are  those  of  Alderman  Fowkea  v.  East 
India  Company,  6  May  1647,  ante 
p.  73,  and  munilton  «.  Uniyersity  of 
Glasgow,  9  May  1716 ;  in  which  latter 
caae  the  House,  after  revening  the 
interlocutoTB  of  the  Court  of  Session 


in  Scotland,  ordered  the  appellant  to 
admit  a  proper  person  to  be  named  by 
the  respondents,  as  tenant  of  certain 
premises,  and  to  account  for  the  rents 
and  profits ;  but,  in  so  doing,  to  deduct 
the  admission  fine^  the  appellant's  costs 
in  the  Court  below,  *  and  also  3(K.  for 
the  appellant's  costs  of  this  appeal.** 
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Minnett  v.  Whinnery,  17  June,  1721. — ^The  decree  of  the  Court  of 
Chancery  in  Ireland  was  reversed  as  to  the  said  Joseph  Minnett ;  and  ifc 
was  ordered  and  adjudged,  that  the  respondent's  bill  in  the  same  conrt,  as 
to  the  said  Joseph  Minnett,  be,  and  the  same  is  hereby  dismissed  with  costs ; 
and  it  is  hereby  further  ordered,  that  the  proper  officer  of  the  said  court  do 
tax  and  ascertain  the  said  costs  accordingly,  and  the  same  when  ascer- 
tained to  be  forthwith  paid  to  the  said  appellant  by  the  said  John  Whin- 
nery ;  and  that  the  Court  of  Chancery  in  Ireland  do  take  care  to  put  this 
judgment  into  effectual  execution. 

Munro  &  M'Neill  v.  Mackenzie,  30  March,  1724.— Appeal  complaining 
of  several  orders  of  the  Court  of  Session  in  Scotland,  and  further  com- 
plaining on  the  part  of  the  appellant  McNeill  of  an  interlocutor  of  the  28th 
February,  1722,  refusing  him  his  costs ;  and  praying  that  the  said  inter- 
locutor might  be  reversed.  It  was  ordered  and  adjudged,  that  the  said 
interlocutor,  whereby  the  said  Lords  of  Session  refused  the  appellant 
M'Neill  hb  costs,  be  reversed ;  and  that  the  said  Lords  of  Session  do  cause 
his  costs  to  be  taxed  and  ascertained,  and,  when  so  ascertained,  to  be 
forthwith  paid  to  him  by  the  respondent. 

M^Clure  r.  Echlin,  2  March,  1802. — Ordered  and  adjudged,  that  the 
decree  be  reversed,  &c. ;  and  it  is  further  ordered,  that  the  original  and 
amended  bills  of  the  respondents  in  the  said  Court  of  Chancery  in  Ireland 
be,  and  the  same  are  hereby  dismissed ;  and  it  is  further  ordered  and 
directed,  that  the  respondents  do  pay  to  the  appellants  the  costs  of  this 
suit  in  the  said  Court  of  Chancery ;  and  it  is  hereby  further  ordered,  that 
the  said  Court  of  Chancery  do  give  all  necessary  and  proper  directions  for 
carrying  this  judgment  into  effect. 

Dowager  Marchioness  of  Lansdowne  v.  Marquis  of  Lansdowne(*^),  8  July, 
1820. — The  Marchioness  being  entitled  under  her  marriage  settlement  to 
an  annuity  of  3000/.,  secured  by  way  of  rent-change  issuing  out  of 
certain  lands  in  Ireland,  filed  her  bill  in  Chancery  to  have  the  same  paid 
to  her  (not  in  Irish  currency,  as  was  proposed  by  the  defendant,  but)  in 
lawful  money  of  Great  Britain.  The  Lord  Chancellor  of  Ireland  decided 
that  the  payment  should  be  made  iu  Irish  currency.  The  Marchioness 
appealed  to  the  House  of  Lords,  and  the  decree  was  reversed ;  and  it  was 
held  that,  inasmuch  as  the  appeal  extended  to  the  question  of  costs,  and 
as  the  term  of  years  authorised  to  be  created  for  securing  the  annuity 
provided  ^*  for  the  payment  of  all  costs  and  charges  relating  thereto,"  the 
reversal  ought  to  be  with  costs ;  not,  however,  including  therein  the  costs  of 
the  appeal  (which,  in  point  of  justice,  it  might  be  contended  she  was  entitled 
to),  but  merely  the  costs  and  charges  sustained  by  her  in  the  court  below. 

This  last  example  places  in  a  striking  light  the  inflexi- 
bility of  the  rule,  that  the  House  will  not  in  any  case  give 

(«)  2  Bli.  eo. 
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to  an  appellant  the  costs  of  his  appeal.  And,  although  that 
rule  may  operate  with  hardship  in  particular  instances, 
yet,  on  the  oth^  hand,  it  is  to  he  rememhered,  that  to 
suhject  the  respondent  to  costs  would  he  still  more  harsh 
and  unwarrantahle ;  for  the  respondent  merely  defends 
the  judgment  appealed  from ;  which  he  has  a  right,  and 
which  it  is  his  duty,  to  do.  That  that  judgment  proves, 
ultimately,  erroneous,  is  from  no  £a.ult  of  his.  It  is  his 
misfortune;  and,  therefore,  to  saddle  him  with  costs 
would,  in  most  cases,  he  the  greatest  injustice. 

The  respondent,  having  the  judgment  of  the  comi;  he- 
low  in  his  favour,  is  ordinarily,  in  cases  of  affirmance, 
where  no  douht  or  difficulty  is  entertained,  held  entitled 
to  the  costs  reasonahly  and  properly  incurred  hy  him,  in 
supporting  that  judgment  at  the  Bar  of  the  House  of 
Lords.  It  is  for  this,  among  other  reasons,  that  security 
by  recognisance  for  costs  is  required  from  the  appellant, 
but  never  from  the  respondent. 

Costs  will  not  he  awarded  to  a  respondent  who  has 
omitted  to  answer  the  appeal ;  although  the  decree  may 
be  affirmed.  In  Clyne  v.  Clyne  {%  the  respondent  pre- 
sented printed  cases  at  the  hearing  of  the  cause.  The 
House,  in  affirming  the  decision  of  the  comi;  below,  felt 
strongly  disposed  to  give  him  costs ;  but  it  was  found  that 
this  could  not  be  done,  inasmuch  as  he  had  failed  to  put 
in  his  answer  to  the  appeal. 

That  no  costs  have  been  awarded  in  the  court  below, 
is  a  circumstance  always  regarded  in  determining  whe- 
ther to  award  costs  in  the  Comi;  of  Appeal  (®). 

A  purchaser  brought  into  court  upon  a  doubtfiil  title 
ought  to  be  discharged  with  costs  if).  Accordingly,  in  the 

if)  Rob.  andMcL^  116.  O  Blosse  ^v.  ClaDmorris,  per  Lord 

(•)  Whalley  «.  Whalley  per  Lord      Eldon,  3  Bli.  62. 
BedeedAle,  3  BIL  18. 
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case  of  Bloss  t.  Clanmoms,  the  judgmeBt  of  the  House 
was  as  follows : — 

It  appearing  to  ikie  Lords  ibab  the  title  ofiered  was  «ot  snoh  a  title  as  a 
purchaser  was  bound  to  accept ;  ordered  and  adjudged,  that  the  appeal  be 
dismissed ;  and  the  said  orders  affirmed,  with  250/.  costs. 

The  recovery  of  costs  from  the  appellant,  if  resisted, 
is  effected  by  estreating  his  recognisance  into  the  Ex- 
chequer (*)• 

If  the  appellant  have  entered  into  his  own  recognisance, 
the  judgment  of  the  House  must  be  served  upon  him  per- 
sonally, and  the  costs  demanded  of  him  by  some  person 
duly  authorised.  Upon  his  refusal  to  comply,  a  petition 
(on  two  dear  days'  notice)  may  be  presented  to  the  House, 
praying  that  the  recognisance  may  be  (Hxlered  to  be  es- 
treated into  fhe  Exchequer.  The  following  is  the  first 
example  of  such  a  proceedmg,  and  furnishes  a  precedent 
which  appears  to  have  been  settled  by  Lord  Somers,  then 
Lord-keeper : — 

Bos  well  V.  Mascall,  17  Fehruarj,  1693.— The  respondent  had  got  a 
judgment  of  affirmance,  with  40^.  eosts.  Upon  his  petition  setting  forth 
that  the  appellant  had  refuged  to  pay  the  same ;  it  was  ordered,  Uiat  he 
do  paj  the  same  within  ten  days,  and  if  he  should  fail  therein,  that  then 
the  recognisance  should  he  estreated  into  their  Majesties'  Court  of  Exche- 
quer, in  order  to  have  the  same  speedily  put  in  process  there. 

If  a  substitute  have  entered  into  recognisance  on  behalf 
of  the  appellant,  the  course  of  proceeding  against  the 
substitute  is  substantially  the  same  as  if  the  appellant 
had  entered  into  his  own  recognisance.  The  judgment, 
however,  orders  the  costs  to  be  paid  by  the  appellant; 
and,-  therefore,  the  recognisance  of  the  substitute  will  not 
be  ordered  to  be  estreated,  till  it  be  first  made  to  appear 
that  the  appellant  has  refused,  or  failed,  to  pay  the  costs. 
The  judgment  of  the  House,  therefore,  must  be  served  on 


(')  See  ante,  Chapter  ^  Of  the  Bec<^i8ance." 
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the  appellant  personallj ;  and  on  his  failing  to  comply, 
the  costs  may  be  demanded  of  the  party  who  has  entered 
into  recognisance ;  giving  Mm,  at  the  same  time,  notice, 
that  if  the  costs  are  not  paid,  a  petition  to  estreat  his  re- 
cognisance will  be  presented  to  the  House. 

It  seems  pretty  clear,  that  any  private  or  separate 
arrangement  of  the  matter  of  costs  between  the  respond- 
ent and  the  appellant,  whereby  the  latter  is  discharged, 
or  whereby  time  is  given  him,  will  have  the  effect  of  re- 
leasing the  party  who  has  entered  into  recognisance. 

The  estreat  of  the  recognisance  is  prepared  and  certi- 
fied, upon  oath,  by  the  derk  of  the  Parliaments,  in  pur- 
suance of  the  order  of  the  HouseC*) ;  and  the  same  being 
delivered  in  at  the  oflBce  of  the  Queen's  Remembrancer, 
in  the  Exchequer,  is  filed  as  of  record ;  and  thenceforth 
becomies  the  foundation  of  prerogative  process,  issuing  for 
the  full  penal  sum  in  the  recognisance ;  the  payment  of 
which,  being  thus  enforced  as  a  crown  debt,  is  placed  at 
the  disposal  of  the  Lords  of  the  Treasury,  to  whom  the 
respondent  must  apply,  by  petition,  praying  that  he  may 
be  allowed  his  costs.  The  result  of  this  circuitous  pro- 
ceeding is,  that  after  the  claims  of  all  parties  are  fully 
satisfied,  the  Lords  of  the  Treasury  grant  warrant  for  the 
residue  (if  there  be  any)  to  be  paid  back  to  the  recog- 
nisor. 

Independently  of  the  remedy  under  the  recognisance, 
the  House  may  compel  payment  of  costs,  by  ordering  the 
party  into  custody.    Thus, 

Carey  v.  White,  14  June,  1717. — On  the  petition  of  the  respondents 
setting  forth  tbat,  on  hearing  the  canse  on  the  Ist  June  instant,  the  Honse 
had  heen  pleased  to  order  the  appellant  to  pay,  or  canse  to  be  paid,  to  the 
petitioners  the  sum  of  100/.  for  their  costs  in  respect  of  the  said  appeal ; 
and  that,  on  the  4th  instant,  the  petitioner  John  White  personally  serred 

Q)  See  the  3  and  4  W.  TV.,  c.  99,  s.  23  and  82. 
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the  appellant  with  the  said  order ;  and  at  the  same  time,  as  also  again  the 
same  day,  demanded  the  costs  so  as  aforesaid  awarded,  which  the  said 
appellant,  in  contempt  of  the  said  order,  refused  to  pay  the  petitioner ; 
and  therefore  praying  that  such  order  might  be  made  in  the  premises  for 
the  petitioner  s  relief  as,  to  the  great  wisdom  of  their  Lordships,  should 
be  thought  fit.  And  the  petitioner  being  called  in,  and  attesting  upon 
oath  at  the  bar  the  service  of  the  said  order  and  refusal  of  the  payment  of 
the  said  costs ;  it  was  ordered,  that  the  Gentleman-usher  of  the  black-rod 
do  forthwith  attach  the  body  of  the  said  John  Carey  for  his  contempt  in 
disobeying  the  said  order,  and  keep  him  in  safe  custody  until  further  order 
of  the  House. 

1  July. — Petition  of  John  Carey,  in  custody  of  the  Oentleman-usher  of 
the  black-rod,  setting  forth  that  he  had  found  means  to  raise  money  to 
satisfy  the  respondent's  said  costs,  and  had  also  paid  hb  fees  due  to  the 
officers  of  the  House ;  begging  pardon  for  his  offence,  and  praying  to  be 
discharged.—- Ordered  to  lie  on  the  table;  no  proof  being  made  of  the 
allegation  of  the  said  petition  as  to  the  payment  of  the  said  costs. 

3  July. — The  House  being  moved  to  receive  proof  of  the  said  allegation, 
Mr.  Incledon,  at  the  bar,  attested  upon  oath  the  acknowledgment  made  of 
the  receipt  of  the  said  costs  by  the  person  entitled  thereunto. — Ordered, 
that  the  said  John  Carey  be  discharged  out  of  custody ;  he  having  like- 
wise paid  his  fees  to  the  officers  of  the  House. 

But  a  more  effectual  course  is  to  remit  the  matter  to 
the  court  below,  with  the  necessary  directions.    Thus, 

Jenkins  v.  Blake,  1  June,  1 675. — Decree  affirmed,  and  appeal  dismissed ; 
and  further  ordered,  that  the  appellant  pay  unto  the  respondent  20Z.  for 
costs,  by  reason  of  the  said  appeal  unreasonably  brought  into  this  House. 

4  February  1677. — It  appearing  by  the  respondent's  petition  that  the 
appellant  was  duly  served  with  the  judgment  of  the  House,  but  refuseth 
to  pay  the  20/.,  and  stands  in  contempt  of  this  House  for  non-payment 
thereof.  It  is  thereupon  ordered,  that  process  shall  forthwith  be  issued 
out  of  the  Court  of  Chancery  for  levying  the  said  costs,  so  assessed  by  this 
House,  according  to  the  rules  of  the  Court  of  Chancery  in  the  like  case  of 
levying  costs  given  by  that  court  usually  practised.  And  this  shall  be  a 
sufficient  warrant  on  that  behalf, 

Bath  V.  Conly,  6  June,  1720. — A  petition  on  behalf  of  the  respondent 
was  read,  praying  that,  in  case  the  appellant  who  resided  in  Ireland 
should  neglect  or  refuse  to  pay  the  sum  of  100/.  awarded  by  the  House  as 
costs,  after  hearing  the  appeal,  upon  service  of  the  order  for  that  purpose, 
and  upon  proof  made  thereof  in  the  Court  of  Chancery  in  Ireland,  the 
said  lOOL  might  be  added  to  the  costs  before  taxed  in  the  cause;  and 
that  the  estate  comprised  in  and  chai^d  with  certain  securities  might 
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stand  charged  therewitb,  together  with  the  other  money  due  for  principal, 
interest,  and  costs.  A  committee  was  appointed,  who  reported  that  thej 
had  inspected  several  precedents,  namely,  4  February,  1677,  Jenkins  v. 
Bhke;  20  Febmaiy,  1706,  Deye «.  Stevenson;  and  17  and  22  March, 
1710,  Lord  Kinnaird  v.  Haddock;  and  having  considered  the  same, 
were  of  opinion  that  the  1002.  might  be,  by  the  said  Court  of  Chancery, 
ordered  to  be  levied  by  the  same  rales  and  methods  as  the  costs  given  by 
the  said  coort  in  the  said  cause  are  to  be  levied,  in  case  the  said  appellant 
shall  refuse  or  neglect  to  pay  the  same,  being  first  duly  served  with  the 
order  of  the  House  for  that  purpose.  Report  agreed  to,  with  this  addition, 
namely,  that  the  service  of  the  order  on  the  appellant's  clerk  in  court,  and 
leaving  a  copy  thereof  at  the  place  of  the  said  appellant's  last  abode,  be 
deemed  good  service  in  order  thereunto. 

In  the  following  case,  a  mother,  in  the  character  of 
guardian  to  her  infant  children,  having  brought  a  ground- 
less appeal  to  the  Lords,  was  condemned  to  pay  the  costs 
out  of  her  own  pocket.  This  order  she  resisted  or  evaded 
for  some  time ;  and  the  consequence  was,  that  the  Court 
of  Chancery  in  Ireland  was,  ultimately,  directed  to  issue 
an  attachment  against  her ;  and  this,  notwithstanding  a 
plea  of  coverture  set  up  by  her ;  their  Lordships  holding 
that  as  she  had  appealed  as  guardian  to  her  children, 
without  then  representing  that  she  was  a  /emme  covert, 
execution  ought  to  issue  against  her  regardless  of  her 
subsequent  pretence  of  coverture. 

Blake  v.  Blake,  5  August,  1721. — ^On  the  appeal  of  Sibella  and  Jane 
Blake,  infants,  by  Elizabeth  Blake  their  mother  and  guardian,  complain- 
ing of  a  decree  of  the  Court  of  Chancery  in  Ireland,  and  praying  that 
the  same  might  be  reversed,  and  that  the  plaintiffs  bill  below  might  be 
dismissed  with  costs ;  it  was  ordered  and  adjudged  that  the'decree  be 
affirmed;  and  it  was  further  ordered  that  Elizabeth  Blake,  the  ap- 
peUants'  mother  and  guardian,  who  had  brought  this  groundless  appeal 
in  their  name,  should  pay  to  the  respondent,  out  of  her  own  pocket,  the 
sum  of  50/.  for  his  costs  in  respect  of  the  said  appeal. 

9  August. — The  respondent  presented  a  petition  setting  forth  that  he 
had  served  the  said  order  on  the  said  Elizabeth  Blake,  and  had  demanded 
the  said  costs  from  her,  which  however  she  did  not  pay ;  and  in  regard 
the  petitioner  had  been  detained  in  England  upwards  of  six  months  to 
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prosecute  the  said  appeal  at  great  expense,  praying  snch  relief,  in  relation 
to  the  said  costs,  as  to  the  House  should  seem  meet. 

A  person  appeared  at  the  bar  who  gave  evidence  upon  oath  in  support 
of  the  allegations  of  this  petition ;  whereupon  an  order  was  made,  com- 
manding the  G^entleman  Usher  of  the  Black  Rod,  his  deputy  or  deputies, 
to  attach  forthwith  the  body  of  the  said  Elizabeth  Blake,  for  her  contempt 
in  not  paying  the  said  costs,  and  to  keep  her  in  safe  custody  until  she 
should  have  paid  the  same. 

3  March,  1723. — Respondent  petitioned  the  House  that  the  Lord 
Chancellor  of  Ireland  might  be  directed  to  compel  Elizabeth  Blake  to  pay 
the  costs  in  question.     This  petition  was  referred  to  a  committee. 

11  March,  1723. — Elizabeth  Blake  petitioned  the  House,  setting  forth 
that  she  was  a  married  woman  at  the  time  of  the  making  of  the  said 
order,  and  that  she  being  unable  to  comply  with  the  same,  the  respondent 
had  applied  to  the  Court  of*  Chancery  in  Ireland,  but  on  such  application 
the  Lord  Chancellor  was  pleased  to  declare  that  a  femme  covert  could  not 
be  obliged  to  pay  money ;  and  therefore  praying  that  out  of  regard  to  the 
petitioner's  circumstances,  the  costs  might  be  ordered  to  be  paid  out  of 
the  fortune  of  the  infants.  This  petition  was  referred  to  the  same  com- 
mittee, who  on  the  12th  March  reported,  that  having  considered  both 
petitions,  and  heard  the  agents  on  both  sides ;  and  having  also  perused 
certain  proceedings  in  the  Court  of  Chancery  in  Ireland,  subsequent 
to  the  said  order  and  judgment  for  payment  of  the  costs;  they  were 
of  opinion,  the  said  Elizabeth  Bhike  having  appealed  to  the  House  as 
guardian  to  her  own  children  without  taking  notice  of  her  being  tk/emnie 
coveriy  that  the  said  Court  of  Chancery  should  be  directed  forthwith  to 
proceed  to  grant  an  attachment  against  her  for  the  payment  of  the  said 
bOL  without  any  regard  to  her  pretence  of  coverture. — Ordered  accord- 
ingly. 

In  the  following  case,  the  appellant  having  failed  to  pay 
a  sum  of  costs  awarded  by  the  House  against  him,  their 
Lordships  refiised  to  hear  his  appeaL 

Knox  V.  Knox,  10  May,  1824. — On  an  order  made  on  a  former  day 
that  the  appellant  should  pay  to  the  respondent  148/.  costs  of  the  second 
appeal,  the  appellant  petitioned  for  a  discharge  of  the  said  order,  and 
the  respondent  that  the  said  order  might  be  enforced.  The  agents  on  both 
sides  were  called  in  and  informed  that  the  House  did  order  the  said  costs 
to  be  paid,  or  satisfactory  security  to  be  given  for  the  same,  otherwise 
the  House  would  not  permit  the  hearing  of  the  cause. 
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Not  necessary  to  make  Affirmance  a  rule  of  Court  below^  275 ; — unless 
where  there  has  been  a  stay  of  Proceedings^  276. — Secus  where  any^ 
thing  is  to  he  done^  ib — Bertie  v.  Lord  Falkland^  277. — On  Abate- 
ment after  Judgment^  Suit  must  he  revived  heloWy  278.— ilfor/^  v. 
Elwes,  ib. 

As  the  reception  of  the  appeal  in  the  House  of  Lords 
has  not  the  effect  of  suspending  the  proceedings  of  the 
court  below,  a  judgment  of  simple  affirmance  merely  es- 
tablishes matters  as  they  are.  There  is  nothing  new  to  be 
done;  and,  consequently,  I  apprehend,  no  occasion  for 
making  the  judgment  of  the  House  an  order  of  the  court 
below. 

It  is,  however,  laid  down  in  Harrison's  Chancery  Prac- 
tice (a),  that  **  wJiatecer  order  is  made  in  Parhament  on 
the  appeal,  ought  to  be  made  an  order  of  the  Court  of 
Chancery ; "  citing  for  this  proposition,  an  authority  (**), 
which  certainly  does  not  warrant  it.  The  case  referred  to 
by  Mr.  Harrison  was  a  case  before  Lord  Hardwicke,  in 
which  there  had  been  an  appeal  to  the  Lords,  and  judg- 
ment given  as  follows : — 

(•)  p.  351.  C)  Attorney-General  «.  Scott,  1  Ves.,  sen.  419. 
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Wilson  V.  Wilbraham,  13  February,  1750.-^Ordered  and  adjudged  bj 
consent,  that  the  said  petition  and  appeal  be,  and  is  hereby,  dismissed  this 
House ;  and  that  the  decree  therein  complained  of  be,  and  the  same  is 
hereby  affirmed. 

It  was  moved  to  make  this  judgment  of  the  House  an 
order  of  the  Court  of  Chancery.    Lord  Hardwicke  said, 

It  was  necessary  to  do  so  where  the  Lords  varied  or  reverted  a  decree, 
because  it  was  to  be  carried  into  execution  in  the  Court  of  Chancery ;  but 
he  never  knew  it  so  drawn  up  when  the  decree  was  affirmed  by  consent ; 
and  desired  the  registrar  to  see  if  he  could  find  a  precedent  of  that  kind, 
and  if  so,  to  draw  it  up  in  that  manner. 

Supposmg  the  House  to  have  issued  a  special  order, 
suspending  all  proceedings  in  the  court  below,  till  the 
determination  of  the  appeal ;  it  might,  in  such  a  case,  be 
proper  and  necessary  to  move  that  the  judgment  of 
affirmance  should  be  made  an  order  of  the  court  below ; 
because  the  judgment  of  aflSrmance  would  put  an  end  to 
the  suspension  of  proceedings. 

If,  in  pursuance  of  a  judgment  of  the  House,  anything 
is  to  be  done  under  the  direction  of  the  court  below,  the 
judgment  of  the  House  must  be  made  an  order  of  the 
court  below ;  for,  until  the  judgment  is  so  made  an  order 
of  the  court  below,  it  cannot  be  acted  upon ;  nor  can  pro- 
cess be  enforced.  The  order  of  the  court  below  orders,  that 
the  judgment  of  the  House  be  made  an  order  of  the  court 
below ;  and  if  by  the  judgment  of  the  House  costs  are  to 
be  taxed,  inquuies  to  be  made,  or  accounts  to  be  taken, 
the  order  directs  the  same  accordingly.  As  the  judgment 
of  the  House  of  Lords  is  final,  and  cannot  be  appealed 
against,  it  appears  the  registrar  wiU  draw  up  the  order 
without  a  consent  brief,  or  requiring  an  affidavit  of 
service  (c). 

(*)  Smith's  Chancery,  47.  For  orders  for  thlB  purpose,  see  Hand's  Prac.  124  > 
Equity  Draftsman,  625. 
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The  conveBience  of  devolving  execution  on  the  court 
below  did  not  become  perfectly  apparent  till  the  begin- 
ning of  the  last  century.  This  will  appear  by  attending 
to  the  course  of  proceeding  adopted  in  the  following  case ; 
in  which  a  decree  of  Lord  Chancellor  Somers  was  re- 
versed, and  a  series  of  directions  given,  without  any 
remit  to  the  court  below  to  see  the  same  carried  into 
execution.    The  judgment  was  in  these  terms : — 

Bertie  «,  Lord  Falkland,  21  March,  1697. — Ordered  and  at^udged.  Sec. 
that  the  troBtees,  Sir  William  Whitlocke,  and  John  Grontt,  and  their 
heirs,  do  forthwith  execute  conveyances,  whereby  all  the  manors,  lands, 
tenements,  and  hereditaments,  of  the  said  John  Carey,  by  his  will  devised 
nnto  them,  shall  and  may  be  assured  unto  and  to  the  use  of  the  appellant 
Elizabeth  Bertie,  for  her  life,  with  remainder  to  the  said  Lord  Viscount 
Falkland  and  the  heirs  male  of  his  body,  with  remainder  to  the  right 
heirs  of  the  said  John  Carey  for  ever ;  and  that  there  shall  not  be  any 
account  of  the  profits  of  the  said  premises  for  the  time  past ;  and  that  the 
goods  of  the  said  Mr.  Carey  shall  go  and  remain  according  to  the  direo- 
iions  of  his  will ;  and  that  so  much  and  such  part  of  the  said  order  of 
dismission  of  the  appellant's  bill,  and  of  the  said  decree  on  behalf  of  the 
said  Viscount  Falkland,  as  is  contrary  to,  4xr  inconsistent  with,  this  Judg- 
ment, shall  be  and  is  hereby  reversed. 

Elizabeth  Bertie,  the  tenant  for  life,  survived  till  the 
26th  Sept.  1716.  On  the  10th  January  thereafter.  Lord 
Falkland  presented  a  petition  to  the  House  of  Lords  {% 
praying 

That  the  above  judgment  m^ht  be  rerived,  and  'Carried  into  execution, 
that  the  trustees  might  be  obliged  forthwith  to  execute  conveyances  of 
the  estate  pursuant  thereto ;  and  that  possession  of  the  estate  and  goods 
in  the  mansion-house  at  Stanwell  might  be  forthwith  delivered  to  the 
petitioner.    Petition  referred  to  a  committee. 

18  January,  1715. — Report  of  committee  that  they  were  of  opinion 
that  possession  of  the  lands,  tenements,  and  hereditaments,  devised  by  the 
will  of  the  said  John  Carey,  and  which  were  decreed  by  the  judgment  of 

(f)  Before  this  application  to    the  the  Lord  Chancellor  (Cowper),  *<The 

House,  the  Court  of  Chancery,  on  the  suit  ought  to  be  revived  ;   and  this 

10th  November  1715,  had  been  moved  Court  cannot  execute  a  decree  of  the 

to  carry  into  execution  the  judgment  of  House  of  Lords,  hut    hy  ikeir  order  J* 

tbe;Hoa8e  of  Slst  March  1697.  But,  per  1  Dick,  26. 
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the  House  to  be  oonveyed  as  aforesaid,  be  ordered  to  be  forthwith  de- 
livered by  the  said  Mr.  Bertie,  and  the  respective  tenants  of  the  said 
estate,  to  the  petitioner ;  except  the  said  mansion-house  at  Stanwell,  with 
the  appurtenances,  of  which  possession  ought  not  to  be -delivered  to  the 
petitioner,  till  after  the  Court  of  Chancery  have  settled  what  goods  are 
to  go  along  with  the  said  mansion-house ;  and  that  it  be  referred  to  the 
said  court  to  distinguish  and  ascertain  what  goods  are,  by  virtue  of  the 
will  of  the  said  John  Carey,  to  be  held  and  enjoyed  with  the  said  mansion- 
house  ;  and  what  belongs  to  the  said  Mr.  Bertie ;  and  after  the  allowance 
of  a  convenient  time  for  removing  suoh  goods  as  shaJl  be  found  to  bdong 
to  the  said  Mr.  Bertie,  possession  be  likewise  ordered  to  be  delivered  to 
the  petitioner  of  the  said  mansion-house  and  appurtenances;  and  that 
the  Court  of  Chancery  be  also  directed  to  cause  proper  conveyances  to  be 
prepared  and  executed  by  all  proper  parties ;  according  to  the  said  judg- 
ment of  the  House ;  and  to  carry  into  execution  any  other  matter  con- 
tained in  the  said  judgment,  or  in  the  said  decree  of  the  Court  of  Chan- 
cery not  reversed  or  altered  by  the  said  judgment ;  which  report  being 
read  by  the  clerk,  was  agreed  to  by  the  House ;  and  it  was  so  ordered 
accordingly. 

When,  after  a  reversal  by  the  House,  and  a  remit  with 
a  declaration  and  direction  to  proceed  further  in  the  cause, 
an  abatement  takes  place,  the  suit  must  be  revived  in  the 
court  below,  before  the  benefit  of  the  judgment  can  be 
obtained  (^).  This  point  appears  to  have  occasioned  some 
difference  of  opinion  between  the  House  and  the  CJourt  of 
Chancery,  in  the  following  case,  which  is  curious  in  other 
respects. 

Morley  ».  Elwes,  81  March,  1668. — Whereas  counsel  and  witnesses 
have  been  several  days  heard  at  the  bar  in  this  cause,  concerning  the  manor 
of  Seamour,  and  other  lands  and  estate  of  good  value,  mortgaged  by  James 
Morley,  fether  of  Cuthbert  Morley  (the  appellant),  to  Jeremy  and  Henry 
Elwes,  and  a  release  made  thereof  in  the  year  1646,  by  the  said  Cuthbert 
Morley,  to  the  said  Jeremy  and  Henry  Elwes,  with  a  trust  as  was  alleged 
of  80/.  per  annum  for  the  said  Cuthbert  Morley's  life ;  and  also  con- 
cerning a  decree  since  made  in  the  Court  of  Chancery  on  the  behalf  of  the 
said  Jeremy  and  Henry  EIwcs,  against  the  said  Cuthbert  Morley,  con- 
cerning the  said  lands  and  estate  so  mortgaged  and  released.  The  Lords 
Spiritual  and  Temporal  in  Parliament  assembled,  after  several  long  serious 

■^ — I  ^  _ _  j_ .    .    _- _ ^^ -I-    I-     ^m       -m " 

(0  Bertie  v.  Lord  Falkland,  1  Dick,  26. 
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and  solemn  debates  and  considerations  had,  what  jadgment  to  give  upon 
the  whole  matter  as  it  lies  before  this  court  in  the  said  petition,  answer, 
decree,  and  proofs,  made  at  the  bar  of  this  House  in  the  said  cause,  have 
tberenpon  resolved  and  adjudged,  and  do  accordingly  order  and  adjudge, 
that  the  release  mentioned  in  the  said  petition  was  made  upon  further 
troflt  than  80/.  per  annum,  and  abo  that  the  decree  mentioned  in  the  said 
petition  shall  be  reversed.  And  their  Lordships,  upOtii  further  considera- 
tion had  of  the  said  cause,  have  upon  serious  debate  thereof  resolved  and 
adjudged,  and  the  said  court  doth  hereby  order  and  adjudge,  that  the  said 
cause  be,  and  is  hereby,  remitted  to  the  Court  of  Chancery,  and  that  the 
Lord-Keeper  of  the  Great  Seal  of  England  be,  and  is  hereby,  directed  and 
authorixed  to  proceed  as  upon  an  equitable  mortgage,  which  this  by  their 
Lordships  is  adjudged  to  be. 

29  October,  1669. — ^Upon  reading  the  petition  of  Bernard  Grenville, 
Esq.,  and  Anne  his  wife,  sole  daughter  and  heir  of  Cuthbert  Morley,  Esq. 
deceased,  t<^nether  with  an  order  of  this  House  dated  the  31  March,  1668, 
and  a  decree  of  the  Court  of  Chancery  to  the  said  petition  annexed, 
ordered  that  Jonemy  and  H^nry  Elwes,  the  defendants,  may  put  in  their 
answer  on  the  4th  of  November  next.  Answer  put  in,  but  contents  not 
set  out. 

8  November. — Ordered  that  counsel  be  heard  on  these  points,  vis. 
*^  Whether  there  be  an  abatement  of  the  suit  upon  the  death  of  the  said 
Cuthbert  Mof^ey ;  and  whether  the  decree  of  the  Court  of  Chancery  be 
pursuant  to  the  aforesaid  order  of  this  House." 

12  November. — Counsel  heard  and  the  question  being  put  whether  Mr. 
Chrenville  is  sufficiently  a  party  to  this  decree  and  suit  in  Chancery.  It 
was  resolved  in  the  affirmative ;  after  which,  on  the  same  day,  it  was 
ordered  that  counsel  should  be  heard  on  the  16th  to  this  point,  namely, 
*^  Whetlier  the  decree  of  the  Court  of  Chancery,  made  on  the  Ist  day  of 
June,  1668,  be  puiBuant  to  the  order  and  judgment  of  the  House  made 
the  31st  of  March,  1668." 

16  November. — Counsel  heard,  and  to  be  further  heard. 

20  November.— Counsel  fully  heard,  and  judgment  to  be  considered, 
and  in  the  mean  time  the  Lord-Keeper  (Sir  Orlando  Bridgeman),  the 
Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief  Baron,  are 
to  be  attended  with  those  precedents  as  were  cited  at  the  bar  this  day. 

25  November. — ^Affcer  a  serious  debate,  the  question  being  put  Whether 
the  cause  be  now  properly  before  their  Lordships  for  any  further  direc- 
tions to  the  Court  of  Chancery— It  was  resolved  in  the  affirmative. 
[Profccstn 

29  November. — The  House  took  into  consideration  what  further  direc- 
tions to  give  to  the  Court  of  Chancery,  and  after  debate,  the  question  being 
put  Whether  directions  be  given  to  the  Court  of  Chancery,  that  Mr. 
Mwes  shall  account  for  the  mesne  profits  of  the  lands  holden  for  life  as 
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well  SB  of  ilioee  in  fee  simple — It  was  raaolved  in  the  affinnatiye.    [[Pro- 
test] 

1 1  March. — Upon  reading  the  petition  of  Bernard  Grenville,  Esq.^  and 
the  resolves  of  the  House  made  the  12th,  25th,  and  29th  NoTemher  last 
to  the  said  petition  annexed ;  ordered  to  he  considered  on  Tuesday  next, 
and  in  the  mean  time  the  Lord-Keeper  to  have  a  copy  of  the  petition  and 
resolves  showed  to  him. 

18  Maroh.^-This  day  being  appointed  to  take  into  connderation  the 
petition  of  Bernard  Ghrenville,  Esq.,  setting  forth  that  in  pursuance  of 
their  Lordships'  orders  and  judgments,  he  had  applied  himself  to  the 
Lord-Keeper  to  give  durections  accordingly ;  but  the  Lord-Keeper  had 
suspended  to  give  his  directions  therein. 

The  Speaker  (Lord  Chief  Justice  of  the  Common  Pleas)  thereupon 
acquainted  the  House  that  he  had  received  a  letter  this  morning  from  the 
Lord-Keeper,  signifying  his  great  indisposition  of  body,  that  without 
hazard  of  his  life  he  was  not  able  to  go  abroad,  nor  in  so  short  time  to 
return  such  an  answer  to  Mr.  Gb«nville's  petition  as  the  nature  of  it 
required ;  therefore  he  did  humbly  entreat  tiieir  Lordships  that  he  might 
have  some  further  time  for  this  purpose ;  and  then  he  doubted  not  but 
he  should  be  able  to  give  their  Lordships  full  satisfaction  touching  his 
proceedings. 

The  House  not  inclining  to  give  the  Lord-Keeper  further  time  herein, 
caused  the  Lord-Keeper's  letter  to  the  Speaker  to  be  read^jwhich  was  to 
this  effect :  *^  That  he  had  had  the  assistance  of  two  reverend  Judges  at 
the  hearing,  who  were  both  of  opinion  that,  Mr.  Morley  being  dead  since 
the  decree  for  redemption,  there  could  be  no  proceedings  upon  the  account 
without  a  bill  of  revivor  in  the  name  of  his  heir,  who  was  Mr.  Chrenville's 
wife  :  of  which  opinion  he  also  was ;  for  the  equity  of  redemption  by  his 
death  descending  to  his  heir,  for  aught  judicially  appearing  to  the  contrary, 
further  advantage  could  not  be  taken  of  it  without  her  being  made  a  party 
to  the  suit.  And  this  was  known  to  be  the  custom  and  course  of  the 
court,  which  was  the  law  of  the  court ;  and  was  agreeable  with  the  reason 
of  the  common  law  in  like  cases  on  the  death  of  a  plaintiff.  And  he 
humbly  conceived  this  opinion  in  no  wise  contrary  to  the  vote  of  the 
Lords  of  the  12th  of  November,  which  declared  only  that  Mr.  Qrenville 
was  a  party,  but  not  that  his  lady  was  a  party  to  that  suit  in  Chancery ; 
and  it  was  aUeged,  and  not  denied  before  him,  that  the  petition  (where- 
upon that  vote,  and  the  other  directing  the  account,  did  pass)  wub  in  the 
name  of  Mr.  Gb«nville  and  his  lady  jointly,  and  not  in  his  name  alone  as 
the  petition  suggesteth.  And  he  conceived  that  a  bill  of  revivor  would 
have  been  a  small  charge  to  Mr.  Grenville,  and  was  advised,  not  with  any 
intent  to  hinder  him  of  the  benefit  of  the  Lords'  votes  touching  the  matter 
of  accounting  (whose  directions  will  have  the  same  force  therein  after  as 
they  would  have  had  before  a  bill  of  revivor),  but  to  preserve  the  course 
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and  jofltice  of  the  conri^  and  the  oonecienoe  of  the  Jndge,  who,  where  the 
canae  is  remitted,  ought  to  proceed  according  to  the  law  of  the  court  and 
not  otherwise."  After  some  debate,  it  was  ordered  that  consideration  be 
adjourned,  and  counsel  heard. 

2d  March. — ^Upon  hearing  counsel,  ordered  that  the  sud  Bernard 
Grenville,  and  Jane  his  wife,  be  left  to  bring  a  bill  of  revivor  in  the 
Court  of  Chancery,  and  that  the  said  defendants  do  forthwith  put  in 
their  answer  to  the  said  bill  of  revivor ;  and  that  the  directions  of  this 
House  given  on  the  12th,  25th,  and  29th  November  last,  and  all  other 
votes,  orders,  and  judgments  made  in  the  former  cause  depending  in  that 
court,  shall  be  observed  upon  such  bill  of  revivor,  both  in  the  manner  of 
the  account  and  all  other  things,  as  if  there  were  no  bill  of  revivor  brought. 
And  it  is  further  ordered,  that  the  Lord-Keeper  of  the  Great  Seal  direct, 
firom  time  to  time,  such  proceedings  upon  the  said  bill  of  revivor  as  with 
justice  may  best  expedite  the  cause^  and  bring  it  to  a  final  determination 
without  any  delay. 
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Scotch  Courli  subject  to  review  by  appeal  to  the  Home  of  Lorde,  285.— 
Firet  Scotch  Appeal  from  the  Court  of  Seesian,  286. — Principle  on 
which  the  Jurisdiction  was  entertained^  288. — Appellate  Jurisdiction  of 
Scotch  ParUamenty  'ib.^-^  Scotch  Appeals  did  not  originally  stop  exe- 
cutionj  291. — Order  of  the  House  suspending  execution  upon  Appeals 
from  Scotland^  292.-- Appeals  from  the  Court  of  Teinds^  29S.^From 
the  Equity  side  of  the  Court  of  Exchequer j  294. 

Thebe  are  in  Scotland  three  courts  whose  decrees  or 
sentences  are  immediately  reviewable  by  appeal  to  the 
House  of  Lords. 

Of  these,  the  first  and  chief  is  the  Court  of  Session ;  a 
high  tribunal  of  civil  judicature,  holden  at  Edinburgh  by 
the  Senators  of  the  CoUege  of  Justice ;  or,  as  they  are 
more  usually  styled,  the  Lords  of  Council  and  Session. 
The  second  is  the  Commission  of  Teinds ;  composed  of 
the  Judges  of  the  Court  of  Session,  and  established  for 
the  ''  Phintation  of  Kirks,  and  Valuation  of  Tithes."  The 
third  is  Her  Majesty's  Court  of  Exchequer ;  erected  in 
pursuance  of  the  Articles  of  Union  (^),  for  the  determina- 
tion of  all  questions  affecting  the  Royal  Revenues  in 
Scotland. 

It  was,  indeed,  at  one  time  contended,  that  an  appeal 
lay  to  the  House  of  Lords  from  a  fourth  tribunal  in  Scot- 

(•)  Art.  19. 
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land ;  namely,  the  High  Court  of  Justiciary.  But  this 
question  has  been  long  settled  in  the  negative ;  and  it 
would  now  be  superfluous  to  recite  the  merits  of  the 
controversy. 

With  respect,  then,  to  appeals  from  the  Court  of  Ses- 
sion ; — the  Articles  of  Union,  and  the  Statutes  passed  in 
pursuance  thereof,  contam,  strange  to  say,  no  provision 
whatever.  We  are  assured,  however,  that  this  omission 
arose  from  no  accidental  oversight.  A  project,  says  De 
Foe  (%  was  in  agitation  "  to  erect  a  Court  in  Scotland, 
delegated  from  the  Peers  of  Great  Britain,  assembled  in 
Parliament,  to  be  named  annually,  or  triennially,  or 
every  session,  or  otherwise,  as  in  the  Treaty  of  Union 
should  be  agreed."  But  the  author  significantly  inti- 
mates, that  ^'  there  Tvere  reasons  why  this  scheme  was  not 
further  entered  upon ;  though  both  sides  approved  of  the 
method"  (c). 

The  first  appeal  presented  to  the  House  of  Lords  from 
Scotland,  was  that  of  the  Earl  of  Roseberie  v.  Sir  John 
Inglis  {^) ;  concerning  which  there  are  the  following 
minutes  in  the  Journals  :-^ 


0*)  Hist,  of  Union,  p.  158,  et  teq, 
(')  Adverting  to  thifi  project,  Sir  Day 
Oompbell,  for  many  years  Lord  Presi- 
dent-of  the  Coort  of  Session,  in  his  pre- 
face to  the  ^ Acts  of  Sederunt''  (£d. 
Edin.  181 1),  obs^-ves :  *  This  would  not 
hare  been  a  very  eligible  mode  of  pro- 
ceeding ;  and,  after  some  discussion,  it 
appears  to  have  been  laid  aside ;  the 
commissioBersbeiogprobablyof  opinion 
that  it  was  better  to  try  the  experi- 
ment of  going  on  in  the  natural  course 
of  discussing  appeals  in  the  British 
House  of  Lords ;  where  it  was  to  be 
presumed  there  would  be  no  want  of 
the  ablest  assistance  and  the  greatest 
knowledge  of  law  of  every  kind ;  and 
where  the  people  of  Scotland  had  ob- 


tained their  due  share  of  representa- 
tion, though  not  exactly  in  the  form 
and  manner  of  their  old  Parliament." 
(<*)  It  is  matter  of  tradition,  that  on 
tlie  presentation  of  this  appeal,  the  offi- 
cers of  the  House  were  at  a  loss  what  to 
make  of  it ;  and  it  was  a  question  whe* 
ther  such  a  thing  as  an  appeal  from  the 
Court  of  Session  in  Scotland  was  com- 
petent, or  could  be  entertained.  Lord 
President  Hope  had  this  tradition  from 
his  grandfather,  as  weU  as  from  the 
second  President  Dundas,  whose  father 
(the  first  President  Dundas)  was,  at  the 
period  of  the  Union,  of  an  age,  22,  to 
remember  such  things.  For  this  infor* 
matioB  I  am  indebted  to  the  Lord  Jus- 
tice Clerk  of  Scotland. 
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Earl  of  Boseberiev.  Sir  Johnlnglia,  18  February,  1707.— Upon  reading 
the  petition  and  appeal  of  Archibald  Earl  ai  Boseberie  from  a  sentence  or 
decree  made  before  the  Lords  of  the  Council  and  Session,  in  that  part  of 
Griettt  Britain  called  Scotland,  on  the  1st  of  Febroary,  1695 ;  and  praying 
a  reyersal  of  the  said  sentence  or  decree,  and  sneh  other  order  and  decree 
made  for  the  petitioner's  relief  as  should  be  just ;  it  was  ordered.  That 
the  said  Sir  John  Inglis  might  haye  a  copy  of  the  said  appeal,  and  he  was 
required  to  put  in  his  answer  thereunto,  in  writing,  on  Monday  15th 
March  next,  at  1 1  o'clock  in  the  forenoon. 

6  March,  1707. — On  the  petition  of  the  appellant  setting  forth  that, 
rince  his  appeal,  he  had  applied  to  Alexander  Gibson,  one  of  the  clerks  of 
Council  and  Session,  for  an  authentic  copy  of  the  depositions  taken  on 
the  petitioner's  behalf  in  the  causes  mentioned  in  the  appeal,  who  at  first 
seemed  willing  to  let  the  petitioner  haye  the  same,  but  afterwards  absented 
from  his  office  and  declined  to  do  so,  as  by  a  protest  to  the  petition  annexed 
appears ;  and  prajdng  that  the  said  Alexander  Gibson,  or  any  other  proper 
officer  haying  the  custody  of  the  said  records,  might  forthwith  deliyer 
unto  the  petitioner's  agent  true  and  authentic  extracts  of  the  records  of 
such  of  the  said  depositions  as  the  petitioner  should  haye  occasion  to  use 
at  the  hearing  in  the  House,  and  that  the  same  might  be  allowed  of  as 
eyidence  in  the  cause ; 

Ordered,  That  the  clerk,  or  proper  officer  who  has  the  records  of  the 
said  depositions  in  his  custody,  shall  forthwith  deliyer  to  the  said  Earl,  or 
his  agent  in  Scotland  (as  also  to  the  respondent  if  desired),  authentic 
copies  of  the  said  depositions,  and  that  such  copies  shall  be  signed  by  the 
said  clerk-register,  or  his  sufficient  deputy,  in  order  to  be  giyen  or  allowed 
as  eyidence  at  the  hearing  of  the  cause  in  this  House. 

24  March — Lords'  committee  (including  Lord  Somers)  appointed  to 
consider  of  the  motion  made  this  day  on  behalf  of  the  Earl  of  Boseberie, 
That  the  House  would  appoint  a  peremptory  day  for  Sir  John  Inglis  to 
put  in  his  answer  to  his  appeal,  as  also  to  consider  of  the  petition  (*)  of 
Sir  John  Inglis  read  this  day,  relating  to  that  matter^  and  to  report  to  the 
House  their  opinion  in  this  case. 

27  March,  1708. — ^The  Earl  of  Bochester  reported,  that  it  was  the 
opinion  of  the  committee  that  the  respondents  in  this  and  all  other  cases  of 
appeal  from  Scotland  do  put  in  their  answers  as  respondents  do  in  cases  of 
appeals  from  the  courts  in  England,  within  the  time  appointed  by  the 
House ;  and  that  the  derk-register,  and  his  deputies  the  principal  clerks  of 
Session,  shall  giye  authentic  copies  of  the  proofs  and  extracts  of  the 
proceedings  to  either  party  that  shall  require  them,  at  his  proper  charge, 

(*)  This  petition  unfortunately  is  not  ent's  reasons  might  haye  been  for  uot 
aet  oat  in  the  Journals,  so  that  we  are  answering  the  appeal,  as  he  was  re- 
left  to  conjecture  what  the  respond-      quired  to  do. 
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to  be  made  use  of  at  the  bar  of  the  House ;  and  that  Sir  John  Inglk  ha^e 
further  time  to  answer  the  'Earl  of  Roseberie's  petition  accordingly.  Thus 
the  cause  stood  till  the  29th  March,  1720,  when,  for  want  of  prosecution, 
the  following  order  was  made :— Ordered,  that  the  appeal  of  the  £arl  of 
Boseberie  against  Inglis,  brought  into  this  House  the  16th  day  of  February, 
1707,  be  and  is  hereby  dismissed  this  House.  No  further  proceeding 
appears. 

In  the  absence  of  express  authority,  it  may  fairly  be 
presumed  that  the  jurisdiction  of  the  House  to  receive 
appeals  from  the  Court  of  Session  was  sustained  on  some 
such  reasoning  as  the  following : — ^That  before  the  Union, 
the  people  of  Scotland  had  a  right  of  appeal  to  the  Scots 
Parliament ;  that  the  Act  of  Union  was  not  intended  to 
deprive  the  Queen's  subjects  of  any  privileges  formerly 
enjoyed  by  them ;  that  the  British  Parliament  came  in 
the  place  of  the  Scots  Parliament ;  and  that  the  appellate 
jurisdiction,  exercised  by  the  latter,  was  transferred  to 
the  former,  by  plain  and  necessary  implication,  though 
not  by  positive  enactment. 

It  is,  therefore,  proper  to  give  some  account  of  the 
appellate  jurisdiction  exercised  by  the  Scots  Parliament; 
which,  for  the  present  purpose,  may  be  very  shortly  dis- 
posed of. 

It  appears,  that  at  the  period  when  the  famous  dispu- 
tation regarding  the  English  appellate  jurisdiction  had 
attained  its  greatest  height  in  this  country,  a  similar  con- 
troversy raged  in  Scotland,  between  the  Judges  of  the 
Court  of  Session  and  the  Faculty  of  Advocates.  In  1674, 
an  appeal  was  presented  to  the  Scots  Parliament,  by  Lord 
Almond,  under  the  advice  of  Lockhart  ( ^)  and  Cunning- 
hame,  two  advocates  of  high  reputation.  **  The  mat- 
ter," says  Mr.  Robertson  (k),  "  was  very  warmly  taken  up 
by  the  Court  of  Session,  who  declared  that  they  found  that 

0  Afterwards  Lord  President  of  the         (')  Preface  to  Scots  Appeal  Beportiy 
Court  of  Session.  by  D.  Robertson,  Esq. 
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no  such  appeal  had  ever  before  been  given  in  m  writiiig ; 
though  in  an  action  between  the  Earls  of  Glencaim  and 
EgUngton,  in  1648,  an  appeal  had  been  made  verbaUy^ 
which  had  been  acted  upon/' 

If  an  oral  appeal  were  competent,  an  appeal  in  writing 
must  surely  have  been  admissible.  But  what  says  the 
famous  Lord  President  Balfour,  (h)  himself,  ex  officio,  the 
head  of  the  Court  of  Session,  and  the  earliest  institu- 
tional writer  on  the  law  of  Scotland  ? 


It  is  leisom  to  appeal  fra  the  Lordis  of  Sesaioun  to  the  Parliament :  gif 
ony  man  thinks  himself  hart  be  the  Lordis  of  Sessioun,  in  pronouncing  of 
ovLj  decreit  aganis  him,  he  may  protest  for  remeid  of  law,  and  appeal  to 
the  Parliament. — M.  Edward  Gunynghame  contra  Vicar  of  N.,  18  Janu- 
ary, 1582. 

Lord  President  Balfour  also  observes,  that 

The  Lords  of  Sessioun  may  refer  difficile  causis  to  the  Parliament : — 
Gif  ony  action  or  cause  intentit  or  persewit  before  the  Lordis  of  Ses- 
sioun be  of  swa  great  difficutie,  that  they  may  not  decide  not  declare  the 
samen,  thay  sould  refer  it  to  be  decidit  be  the  estates  in  Parliament. — 
James  Kennedie  of  Blairqhan  contra  Thomas  Maclellane  of  Gilston, 
4  March,  1534. 

The  learned  Judges,  however,  applied  themselves  to 
King  Charles  for  redress ;  and  his  Majesty  (heartily  dis- 
gusted with  a  subject  which  had  proved  so  fruitful  of 
altercation  in  his  English  Parliament)  addressed  a  letter 
to  the  Court  of  Session,  expressing  his  "  abhorrence  of 
appeals;"  and  peremptorily  forbidding  them  for  the 
future ;  ordering,  at  the  same  time,  that  any  advocate. 


(^)  PractickB,  p.  268.  The  life  of  thifi 
great  lawyerwassingularlychequered  by 
the  vicissitudes  of  fortune.  In  early  life, 
being  implicated  in  the  murder  of  Car- 
dinal Beaton,  he  suffered  banishment, 
and  toiled  as  a  gaUey-slave  in  France. 
He  afterwards  got  into  favour  with 
Queen  Mary,  and  became  parson  of 


Flisk,  commendator  of  Pittenweem, 
Lord  Registrar,  Lord  President  of  the 
Court  of  Session,  Governor  of  Edin- 
burgh Castle,  a  Privy-Councillor,  &c. 
and  died  under  forfeiture,  for  accession 
to  the  murder  of  Damley.  See  Robert- 
son on  Personal  Succession,  p.  66. 


290  OF  SCOTCH  APPBALa 

who  refused  to  disown  them»  should  be  disbarred ;  an 
order  which  the  Court  of  Session  failed  not  to  execute. 

The  adyocates,  howoTer,  (I  qaote  from  Mr.  Bobertaon,)  refused  to 
disclaim  appeals ;  or  to  take  an  oath  which  the  court  of  Session  had 
arbitrarily  tendered  to  them  to  that  effect.  Being  suspended  from  the 
exercise  of  their  profissmon,  many  other  members  of  the  flEu^ultj  of  advo« 
cates,  adhering  to  the  opinions  of  their  brethren^  withdrew  along  ¥rith 
them  from  the  court.  Under  the  sanction  of  the  Crown,  the  refractory 
advocates  were  afterwards  banished  from  Edinburgh.  This  quarrel 
between  the  Judges  and  the  Bar  was  not  adjusted  till  after  a  considerable 
lapse  of  time.  But  the  advocates  at  last  submitted  to  the  opinion  of  the 
court,  and  were  received  again  to  the  exercise  of  their  profeBsion. 

At  the  period  of  the  Revolution,  the  Convention  of 
Estates  in  Scotland  declared  the  banishment  of  the  advo- 
cates to  have  been  illegal ;  and  they  asserted  it  to  be 
the  "  Right  and  Privilege  of  the  subjects  to  protest  for 
remeid  qf  law  to  the  King  and  Parliament,  against  sen- 
tences pronounced  by  the  Lords  of  Session,  providing  the 
same  do  not  stop  execution  of  those  sentences." 

The  right  of  appeal  being  thus  undoubtedly  established 
at  the  Revolution,  continued,  however,  to  be  very  little 
exercised  from  that  time  to  the  Union.  The  country 
appears  to  have  been  satisfied  with  the  general  recogni* 
tion  of  the  claim.  Accordingly,  from  1688  to  1707,  "  we 
find,"  says  Sir  Islay  Campbell  ('),  •-*  but  six  instances  on 
record,  of  causes  being  re-heard  in  Parliament  from  the 
Court  of  Session."    And  these  were,  of  course,  brought 


0)   That  the  Court  of  Session  sub-  hall,  31  July,  1708  ;  5  and  29  Febmaiy, 

mitted  with  difficulty  to  the  exercise  1713.     Upon  the  last  of  these  dates, 

of  the  new  jurisdiction,  appears  by  sun-  after  mentioning  that  thirteen  protests 

dry  passages  in  Lord  Fountainhall's  for  appeal  had  been  entered,  he  adds : 

Decisions ;   especially  under  dates  29  ^  By  this  number  of  appeals  we  see 

March,  1707  (  about  two  months  after  they  increase  every  year,  to  the  great 

the  Act  of  Union  had  passed),  28  Feb.  impoverishing  and  detriment  of  this 

I7O8;  and  from  Forbes,  in  his  Journal,  nation."   Sir  Islay  Campbell's  Preface 

same  date ;  and  again  from  Fountain-  to  the  Acts  of  Sederunt. 
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under  adjudication  by  protest  for  remeid  of  law,  leaving 
execution  to  proceed  in  the  court  below ;  as  required  by 
the  Scots  Bill  of  Rights. 

After  the  Union,  the  forms  used  on  appeals  from  Eng- 
lish and  Irish  CJourts  of  Equity  were  adopted  in  Scotch 
causes ;  accompanied,  however,  with  protests  under  the 
hand  of  a  notary,  which  were  called,  indifferently,  "  Pro- 
tests for  Appeal,"  or  "  Protests  for  Remeid  of  Law ;  *'  evi- 
dently showing  that  the  distinction  in  name  imported  no 
distinction  in  substance  (^). 

It  may  therefore  be  considered  certain  that  an  appeal 
from  Scotland  to  the  House  of  Lords,  did  not  originally 
stop  or  embarrass  execution  in  the  Court  below  {^). 

In  the  beginning  of  the  last  century,  the  rule  adopted 
in  the  House  of  Lords  on  English  and  Irish  causes,  wias 
"  that  the  receiving  an  appeal  put  a  stop  to  the  proceed- 
ings against  the  appellant  in  the  C!ourt  below."  This 
rule,  we  have  seen  (i),  was  continued  till  about  eighty 
years  ago,  when  it  ceased  to  have  any  operation  in 
Courts  of  Equity. 

At  the  period  of  tiie  Union,  therefore,  English  and 
Irish  appeals  paralysed  the  Court  below.    But  Scotch 


(J)  The  distinction,  as  remarked  by 
Sir  Islay  Campbell,  between  protetting 
for  remeid  of  law,  and  apjpeaLingj  con- 
sisted only  in  this:  ** that  in  the  one 
form,  process  and  execution  still  went 
on  ;  while  in  the  other,  aJl  proceedings 
were  stopped  until  the  appeal  should 
be  discussed.  There  might  be  some 
difference  in  poiat  of  expediency  be- 
tween the  one  form  and  the  other ;  but 
the  right  was  in  other  respects  sub- 
stantiiUly  the  same ;  and  Balfour's 
authority  makes  no  distinction/*  Sir 
iBlay  Campbell's  Pref.  p.  32.  On  an 
ecclesiastical  appeal  from  Doctors' 
Commons   to    the  Privy    Council,   it 


appears  there  is  a  form  of  ProUtt, 
having  probably  the  same  original  as 
the  old  Scots  *'  Protest  for  remeid  of 
Law.**  See  printed  papers,  in  Swift  v. 
Swift,  before  Privy  Council,  1835. 

(^)  See  a  Petition  from  the  Court  of 
Session  (signed  by  the  then  Lord  Pre- 
sident, and  ten  other  Judges),  and  pre- 
sented to  the  House  of  Lords  in  1807 ; 
recommending  **  that  in  the  matter  of 
appeals,  the  law  ought  to  be  brought 
back  to  what  it  was  while  the  Parlia- 
ment of  Scotland  existed  ;**  which  they 
explain  to  mean  that  **  an  appeal  iMI 
n€€  $top  exeeution,** 

(>)  See  ante,  p.  233. 

u  2 
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appeals  had  no  such  eflTect ;  for,  on  the  contrary,  they 
left  the  Court  below  in  the  full  enjoyment  of  its  former 
jurisdiction.  In  fact,  things  were  precisely  the  converse 
of  what  they  are  at  present. 

The  attention  of  the  House  was  first  directed  to  the 
different  effect  of  an  English  and  a  Scotch  Appeal,  by  a 
case  which  occurred  in  1709;  and  an  order  was  pro- 
nounced, which  established  uniformity.  The  following 
is  the  entry  in  the  Journals : 

19  April,  1709. — The  House  having  this  day  heard  counsel  upon  the 
petition  of  Mr.  George  Mackenzie,  son  to  Mr.  George  Mackenzie  grantee 
from  her  Majesty  in  a  decree  of  Exchequer  of  North  Britain,  pronounced 
against  Sir  Alexander  Brand  relating  to  hb  appeal  in  this  House,  as  also 
counsel  on  the  petition  of  Sir  Alexander  Brand*  The  following  order  was 
made: 

That  after  an  appeal  shall  be  received  by  this  House  from  any  sentence 
or  decree  pronounced  in  any  court  in  Scotland,  and  an  order  made  by 
this  House  for  the  respondent  to  answer  the  said  appeal,  and  notice  of 
such  order  duly  served  on  the  respondent,  the  sentence  or  decree  so 
appealed  against  from  such  time  ought  not  to  be  carried  into  execution  by 
any  process  whatsoever. 

This  regulation  (directly  in  the  face  as  it  plainly  is  of 
the  Scots  claim  of  rights)  has  been  the  fruitful  parent 
of  many  mischiefs  and  inconveniences;  which  have 
been  but  inadequately  corrected  by  the  interposition, 
somewhat  tardy  and  reluctant,  of  the  Legislature  ("*). 

In  the  mean  time,  enough  has  been  said  to  show  the 
origin  of  the  jurisdiction  exercised  by  the  House  of  Lords 
upon  appeals  from  the  Court  of  Session. 

The  competency  of  appealing  to  the  House  of  Lords 
from  the  decisions  of  the  Commission  of  Teinds  was 

(»)  It  has  undouhtedly  increased  the  legislature  are   quite    inapplicable. — 

number  of  appeals  from  Scotland,  as  Note  by  the  Lord  Justice  Clerk   of 

there  are  many  stages  of  a  cause  to  Scotland, 
which  the  remedies  devised   by  the 
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questioned  at  an  early  period ;  but  afBnnatively  decided 
by  the  House  itself,  in  the. following  case: 

Scott  V.  Magistrates  of  Montrose,  15  March,  1714. — Appeal  presented, 
complaining  of  a  sentence  of  the  Lords  Commissioners  for  the  Plantation 
of  Kirks  and  Valuation  of  Tithes,  of  2  July  last,  and  praying  that  the 
same  might  be  reversed;  and  a  debate  arising  in  relation  thereunto — 
Ordered  that  the  said  debate  be  adjourned  to  Thursday  next  at  twelve 
o'clock. 

19  March. — ^The  House  being  this  day  moved  that  the  said  appeal  be 
proceeded  on,  it  was  ordered  accordingly. 

5  June. — After  hearing  counsel,  interlocutors  affirmed  vnth  40/.  costs. 

By  the  6  Anne,  c.  26,  s.  9,  the  Barons  of  the  Court 
of  Exchequer  in  Scotland  are  authorized  to  hold  plea 
in  equity  by  English  bill ;  to  issue  process  of  subpoena 
thereon ;  and  generally  to  proceed  "  according  to  such 
manner  and  form  as  the  Court  of  Exchequer  in  England 
is  used  to  proceed  by." 

The  twelfth  section  of  the  same  statute,  after  giving 
the  party  aggrieved  by  any  judgment  on  the  common- 
lavr  side  of  the  Scots  Exchequer,  the  remedy  of  a  writ 
of  error  in  Parliament,  provides  also  for  redress  against 
any  decree  or  order  that  may  be  made  on  the  equity 
side  of  that  tribunal.  The  terms  of  the  clause  are 
indeed  somewhat  obscure,  but  the  intention  is  plain; 
the  words  being  as  follow :  **  and  every  person  or  persons 
against  whom  any  orders  or  decrees  in  English  causes  (") 
shall  be  made  in  the  said  Court  of  Exchequer  in  Scot- 
land, shall  and  may  have  and  pursue  such  and  the  like 
relief  and  redress  thereon,  as  any  person  or  persons 
against  whom  any  orders  or  decrees  in  the  Court  of 
Exchequer  in  England  have  been  or  shall  be  made,  may 
have  and  pursue  in  like  cases." 

The  only  "relief  and  redress"  against  an  order  or 

(')  That  is  to  say,  in  any  causes  hy  Such,  at  all  events,  is  my  understand- 
way  of  Engluh  MK,  in  contradistinction  ing  of  the  clause.  But  see  next  note 
to  the  Latin  jurisdiction  of  the  court.      (*)  by  the  Lord  Justice  Clerk. 
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decree  made  on  the  equity  dide  of  the  Court  of  Exche* 
quer  in  England,  was  by  appeal  to  the  House  of  Lorda 
And,  therefore,  under  this  clause,  an  appeal  to  the  House 
of  Lords  must  have  been  intended  to  be  the  only  compe* 
tent  remedy  against  orders  or  decrees  made  on  the 
equity  side  of  the  Court  of  Exchequer  in  Scotland. 

It  is  to  be  observed,  however,  that  in  order  to  secure 
an  appeal  to  the  House  of  Lords,  the  proceedings  are 
required  by  the  statute  to  be  according  to  the  forms 
and  modes  of  equitable  jurisdiction,  as  exercised  upon 
bill  and  answer,  and  as  enforced  by  subpoena  in  English 
Courts  of  Equity.  Such  a  course  of  practice  is,  I  am  in- 
formed,  unknown  and  unprecedented  in  the  Scots  Court 
of  Exchequer  C^).  Accordingly  I  have  not  observed  any 
trace  or  indication  in  the  Journals  of  an  appeal  from 
that  tribunal  to  the  House  of  Lords ;  with  the  exception 
of  one  case — ^that  of  Haldane  v.  Keith,  26th  March  1778 ; 
where  the  order  complained  of,  appearing  on  the  face  of 
the  appeal  to  have  been  made  by  the  Barons  in  a  minis- 
terial capacity  as  a  Board  of  Treasury  under  a  special 
act  of  Parliament,  the  appeal  was  at  once,  and  without 
any  examination  of  the  merits,  dismissed  as  irregular  (p). 

It  is  also  remarkable  that  the  several  statutes  and 
standing  orders  passed  from  time  to  time'in  the  present 
century,  making  sundry  alterations  in  the  practice  of 
Scots  appe^s,  do  not  appear  to  contemplate  the  remedy 
of  an  appeal  to  the  House  of  Lords  from  any  courts  in 
Scotland,  other  than  the  Courts  of  Session  and  of  Teinds. 


(")  The  Court  of  Exchequer  in  Scot- 
land has  no  equity  jurisdiction,  or  any 
other  than  revenue  jurisdiction,  and  a 
certain  jurisdiction  in  questions  be- 
tween the  Crown,  as  superior,  and 
proprietors  holding  in  fee  under  the 
Crown,  where  no  question  of  title  is 


involyed.— Note  by  tiie  Lord  Justice 
Clerk  of  Scotland. 

(')  Although  there  hare  been  no 
appwU  from  the  Scotch  Exchequer, 
yet  there  have  been  many  writs  of 
error,  and  they  constantly  occur.  See 
infra,  Writs  of  error  from  Court  of 
Exchequer  in  Scotland. 
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• 

The  general  benefits  which  have  enured  to  Scotland 
from  the  exercise  of  appellate  jurisdiction,  by  the  House 
of  Lords,  are  thus  gracefully  acknowledged  by  Sir  Islay 
Campbell  C).  **It  cannot  be  denied,"  he  says,  **that 
the  experiment,  though  apparently  a  bold  one,  and  much 
objected  to  by  some  of  the  old  lawyers  at  the  time,  on 
account  of  the  trouble  and  expense  attending  it,  has 
completely  succeeded :  and  after  the  trial  of  a  full  cen- 
tury, it  is  believed  there  is  not  now  any  reasonable  man 
in  Scotland  who  would  wish  to  see  an  alteration.  The 
great  lawyers  who  have  successively  presided  on  the 
woolsack,  or  taken  any  charge  of  Scots  business  in  the 
House  of  Lords,  from  the  Union  downward,  are  well 
known  to  have  been  men  of  the  highest  talents,  and 
fully  adequate  to  so  important  a  duty.  This  continues 
to  be  the  case  at  present ;  and  Scotland  is,  undoubtedly, 
very  much  beholden  to  them  for  the  lights  which  have 
been  thrown  upon  its  law  by  judgments  of  the  House  of 
Lords  in  many  instances." 

(<i)  Preface  to  the  AeU  ef  Sederunt,  p.  SC 
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limitation  of  ^inte  tot  ^resmting. 


Appeals  from  Commusion  of  Teinds  and  Equity  Side  of  the  Exchequer^ 

297.— From  the  Court  of  Session,  298. 

The  practice  upon  Scots  appeals  diflFering  in  some 
material  respects  from  the  practice  in  English  and  Irish 
causes^  my  endeavour  now  will  be  to  point  out  the  lead- 
ing particulars  by  which  they  are  distinguished.  And 
first,  with  regard  to  the  tune  limited  for  bringing  Scots 
appeals,  the  Standing  Orders  Nos.  55  and  118  (*)  lay  down 
certain  rules  which,  though  professedly  appljdng  to  all 
appeals  from  Scotland,  in  point  of  fact  do  only  apply  to 
appeals  from  the  Commission  of  Teinds,  and  from  the 
Equity  side  of  the  Scots  Exchequer  (**) ;  the  time  limited 
for  appealing  from  the  C!ourt  of  Session,  as  will  presently 
appear,  having  been  regulated  by  Act  of  Parliament, 
overruling,  to  a  certain  extent,  the  Standing  Orders  of 
the  House  of  Lords. 

(')  Appendix,  No.  1.  poana ;  and  its  decrees  are  made  ap- 
Q*)  As  before  observed,  there  is  no  pealable  in  like  manner  as  decrees  on 
example  of  an  appeal  received  from  the  the  equity  side  of  the  English  Ex- 
Scots  Exchequer.  Bat  the  act  establish-  chequer.  So  that  the  jorisdiction  ia 
ing  the  Conrt  gives  power  to  hold  plea  indisputable,  and  cannot,  in  a  book  of 
in  equity,  and  to  issue  process  of  sub-  practice,  be  treated  ss  a  nonentity. 


LIMITATION  OF  TIME  FOR  PRESENTING.  297 

The  provisions  of  the  Standing  Order  No.  55  (<^),  re- 
specting the  sessional  limitation  of  time  for  presenting 
appeals  to  the  House  of  Lords  from  the  C!oininission  of 
Teinds,  and  from  the  Equity  side  of  the  Scots  Exchequer, 
are  as  follows : — 

That  all  persons  who  shall  be  desirous  to  exhibit  to  this  House  any 
petitions  of  appeal,  do  present  their  petitions  within  fourteen  days  to  be 
accounted  from  and  after  the  first  day  of  evexy  session  or  meeting  of 
Parliament  after  a  recess ;  after  which  time  the  Lords  do  declare  they 
will  during  every  such  sitting  receive  no  petition  of  appeal,  unless  upon 
a  decree  made  whilst  the  Parliament  is  actually  sitting ;  in  which  case, 
the  pairty  who  shall  find  himself  aggrieved  may  present  his  petition  of 
appeal,  provided  he  present  it  within  twenty  days  after  such  decree  is 
made  and  entered. 

The  provisions  of  the  Standing  Order  No.  118  {%  are 
as  follows: — 

That  no  petition  of  appeal  fr^m  any  decree  or  sentence  of  any  court 
in  Scotland,  to  be  hereafter  extracted,  be  received  by  the  House  after 
two  years  from  the  extracting  of  such  decree  or  sentence,  and  the  end  of 
fourteen  days  to  be  accounted  from  and  after  the  first  day  of  the  session 
of  Parliament  next  ensuing  the  said  two  years ;  but  if  the  person  entitled 
to  appeal  be  within  the  age  of  one-and-twenty  years,  or  covert,  non 
compos  mentis^  imprisoned,  or  out  of  Great  Britain  and  Ireland,  he 
shall  be  at  liberty  to  bring  his  appeal  at  any  time  within  two  years  next 
after  his  full  age,  discoverture,  attaming  sound  mind,  enlargement  frt)m 
prison,  or  coming  into  Great  Britain  or  Ireland ;  and  fourteen  days  to  be 
accounted  from  and  after  the  first  day  of  the  session  of  Parliament  next 
ensuing  the  said  two  years,  but  not  afterwards  or  otherwise ;  and  that 
in  no  case  shall  any  person  or  persons  be  allowed  a  longer  time  on 
account  of  mere  absence  to  lodge  an  appeal  than  five  years  from  the  date 
of  the  last  decree  appealed  from. 

As  to  the  cbcumstances  under  which  relaxation  of 
these  Standing  Orders  may  be  applied  for  and  obtained, 
see  the  practice  on  English  and  Irish  appeals,  chap.  ii.  (•) 

With  respect  to  the  lunitation  of  time  appointed  for 
bringing  appeals  fSrom  the  Court  of  Session,  an  Act  was 
passed  in  1825,  the  6  Geo.  4,  c.  120,  the  provisions  of 

(•)  See  Appendix,  No.  1.  (')  n>id.  (•)  Ante^  p.  107. 
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which  have,  in  fsome  respects,  superseded  the  rules  of  the 
Standing  Orders. 
The  25th  sect,  ci  the  Act  provides  as  follows  z-^ 

That  the  decrees  and  orders  of  the  Conit  of  Session  shall  be  final,  and 
not  subject  to  be  complained  of  by  appeal  to  the  Hoose  of  Lords,  unlMS 
the  petition  of  appeal  shall  be  lodged  with  the  clerk  of  the  Parliament 
or  clerk-assistant  within  two  years  from  the  day  of  signing  the  last  inter- 
locutor appealed  from,  or  before  the  end  of  fourteen  days,  to  be  accounted 
from  and  after  the  first  day  of  the  session  or  meeting  of  Parliament  for  the 
despatch  of  business  next  ensuing  the  said  two  years ;  provided  always 
that  when  the  person  or  persons  entitled  to  appeal,  shall  be  out  of  the 
kingdom  of  Great  Britain  and  Ireland,  it  shall  be  competent  for  him  or 
them  to  enter  an  appeal  at  any  time  within  five  years  from  the  date  of 
the  last  interlocutor,  if  he  or  they  shall  remain  abroad  so  long ;  or  within 
two  years  from  the  time  of  coming  into  Ghreat  Britain,  or  Ireland,  the 
time  aJlowed  to  snch  person  or  penons  for  lodging  his  or  their  appeal, 
in  no  case  on  account  of  mere  absence,  exceeding  the  foresaid  ^aee  of 
five  years,  together  with  the  space  that  may  elapse  before  the  end  of  the 
fourteenth  day  from  and  after  the  session  or  meeting  of  Parliament  next 
after  the  expiration  of  the  said  fire  years ;  and,  in  case  the  person  or 
persons  so  entitled  to  appeal  shall  be  under  the  age  of  twenty-one  years, 
or  non  compos  mentis^  it  shall  be  competent  for  them,  or  their  heirs  or 
representatives,  where  no  appeal  had  been  previously  entered  in  this 
behalf,  to  enter  an  appeal  at  any  time  within  two  years  after  full  age,  or 
coming  of  sound  mind,  or  after  the  death  of  the  person  so  disqualified  and 
the  opening  of  the  succession  to  the  heir,  or  before  the  end  of  the  fourteen 
days  after  the  first  day  of  the  session  or  meeting  of  Parliament  next 
ensuing  the  said  two  years. 

1.  Under  this  statute  it  is  competent  to  present  an 
appeal  to  the  House  of  Lords  on  any  day  within  two  years 
from  the  date  of  the  last  decree  or  order  complained  of; 
or  on  any  of  the  first  fifteen  days  of  that  session  of  Par- 
liament which  shall  immediately  succeed  the  expiratiw 
of  such  two  years ;  at  the  close  of  which  fifteen  days  the 
appeal  is  excluded. 

2.  The  statute  then  provides,  that  parties  out  of  the 
kingdom,  and  remaining  abroad,  may  present  an  appeal 
to  the  House  of  Lords,  on  any  session  day,  within  five 
years  from  the  date  of  the  last  decree  or  order  com- 
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plained  of;  or  on  any  of  the  first  fifteen  days  of  that  ses- 
sion of  Parliament  which  shall  immediately  succeed  the 
expiration  of  such  five  years ;  at  the  dose  of  which  fifteen 
days  the  appeal  is  excluded. 

3.  The  statute  also  provides,  that  such  pei*sons  shall 
have  two  years  allowed  them*  from  the  time  of  their 
coming  into  Great  Britain  or  Ireland,  for  presenting  their 
appeal ;  provided  such  two  years  fall  within  the  limits  of 
the  said  five  years  and  the  said  fifteen  days. 

4.  Persons  under  age,  or  vxm  compos  mentis,  may  pre- 
sent their  appeal  on  any  session  day,  within  two  years 
from  their  attaining  fiill  age,  or  coming  of  sound  mind ; 
or  on  any  of  the  first  fifteen  days  of  that  session  of  Par- 
liament which  shall  immediately  succeed  the  expiration 
of  such  two  years,  at  the  dose  of  which  fifteen  days  the 
appeal  is  excluded. 

5.  On  the  death  of  persons  under  age,  or  non  compos 
mentis^  a  similar  allowance  of  time  is  given  to  their  heirs 
and  representatives,  who  may  present  their  appeal  on  any 
session^ay,  within  two  years  from  the  death  of  such 
persons;  or  on  any  of  the  first  fifteen  days  of  that  session 
of  Parliament  which  shall  immediately  succeed  the  expi- 
ration of  such  two  years,  at  the  close  of  which  fifteen 
days  the  appeal  is  excluded. 

6.  In  limiting  the  time  for  presenting  appeals  to  the 
House  of  Lords,  the  statute  makes  no  exception  in  favour 
of  persons  covert  or  imprisoned.  The  Standing  Order, 
No.  118,  in  this  respect,  is,  therefore,  I  presume,  over- 
ruled; and  such  persons  must  present  their  appeal 
within  two  years  from  the  date  of  the  last  decree  or 
order  complained  of;  or  on  any  of  the  first  fifteen  days 
of  that  session  of  Parliament  which  shall  immediately 
succeed  the  expiration  of  such  two  years,  at  the  close  of 
which  fifteen  days  the  appeal  is  excluded. 
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The  words  of  the  act  are  very  strong.  It  says  the 
decrees  of  the  Court  of  Session  shall  be  final ;  except  in 
the  cases  specially  excepted.  Now  coverture  and  impri- 
sonment are  not  excepted.  On  this  head  the  Lord  Justice 
Clerk  observes, — "  I  have  not  the  smallest  doubt  on  the 
point.  I  think  the  statute  necessarily  gives  the  rule. 
I  know  it  was  so  intended,  and  it  is  so  understood.** 
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Not  neeeaary  that  the  Decree  should  exhaust  merits^  301,— or  he  extract- 
able,  802. —  Where  order  is  purely  interlocutory.  Appeal  incompetent, 
303. — Appeals  by  leave  or  on  difference  of  opinion  in  Court  belotD,  304. 
-—Appeals  from  Lord  Ordinary,  306.— Form  of  Petition  of  Appeal 
from  Court  of  Session,  307. 

It  has  been  seen  that  English  and  Irish  appeals  have 
not  the  effect  of  staying  proceedings  in  the  courts  below, 
In  Scotch  causes^  on  the  other  hand,  from  the  moment 
the  order  of  the  House,  requiring  the  respondent  to  an- 
swer, has  been  served,  all  fiirther  proceedings  in  the 
court  below  are  suspended,  till  the  determination  of  the 
appeal. 

This  entire  stoppage  of  proceedings  was  found  to  have 
a  very  hurtM  operation  in  many  cases.  "  It  was/'  says 
Sir  May  Campbell  (•),  **  a  notorious  fact,  that  appeals  to 
the  House  were  frequently  entered  for  the  mere  purpose 
of  obtaining  a  delay  of  justice,  and  to  withhold  payment 
of  money,  or  retain  possession  of  property,  perhaps  for 

(*)  Pref.  to  Acts  of  Sederunt,  p.  43. 
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years  together,  after  it  had  been  finally  adjudged  m  the 
court  appealed  from,  to  belong  to  another ;  till,  at  length, 
when  in  the  due  order  of  proceeding  there  was  a  near 
prospect  of  the  cause  being  heard,  the  appellant,  knowing 
the  merits  to  be  against  him,  found  it  convenient  to  with- 
draw his  appeal,  or  allow  it  to  be  dismissed  without  hear- 
ing, upon  paying  thirty  pounds  of  costs.'' 

These  evils,  as  already  shown,  had  been  averted  in  Eng- 
lish and  Irish  causes,  by  the  establishment  of  a  general 
understanding  that  the  courts  below  should,  notwith- 
standing appeals  to  Pajrliament,  retain  their  jurisdiction, 
except  in  special  cases  where  the  House  should  see  rea- 
son to  award  stays  of  the  proceedings. 

Instead  of  adopting  a  similar  course  with  respect  to 
Scotch  appeals,  it  was  thought  proper  to  evoke  the  inter- 
position of  the  legislature.  Accordingly,  in  1808,  an  Act 
was  passed,  the  48  Geo.  3,  c.  151,  forbidding  appeals 
entirely,  except  in  certain  cases,  in  the  statute  men- 
tioned. 

The  15th  section  of  the  Act  provides  as  follows : — 

And  be  it  enacted  that  hereafter  no  appeal  to  the  House  of  Lords  shall 
be  allowed  firom  mterlocntoiy  judgments;  bat  such  appeals  shall  be 
allowed  only  from  judgments  or  decrees  on  the  whole  merits  of  the  cause; 
except  with  the  leave  of  the  division  of  the  Judges  pronouncing  such 
interlocutory  judgments ;  or  except  in  cases  where  there  is  a  di^rence  of 
opinion  among  the  Judges  of  the  said  division ;  nor  shall  any  appeal  to  the 
House  of  Lords  be  allowed  from  interlocutors  or  decrees  of  Lords  ordinary, 
which  have  not  been  reviewed  by  the  Judges  sitting  in  the  division  to 
which  such  Lords  ordinary  belong ;  provided  that  when  a  judgment  or 
decree  is  appealed  from,  it  ^tvaXi  be  competent  to  either  party  to  appeal  to 
tiie  House  of  Lords  from  all  or  any  of  the  interlocutors  that  may  have 
been  pronounced  in  the  cause,  so  that  the  whole  so  far  as  it  is  necessaiy 
may  be  brought  under  the  review  of  the  House  of  Lords. 

Under  this  enactment,  an  appeal  to  the  Lords  is  com- 
petent wherever  the  remedies  of  the  court  below  are  ap- 
pUed  and  exhausted  by  a  final  judgment  on  the  whole 
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merits  of  the  cause.  In  such  a  case  leave  to  appeal  is 
not  required ;  and  the  unanimity  of  all  the  Judges  is  no 
impediment. 

But  it  is  not  necessary  that  the  decree  should  exlmust 
the  merits  of  the  cause,  neither  is  it  necessary  that  it 
should  be  an  extractable  decree.  A  good  deal  of  misap- 
prehension which  had  prevailed  on  this  point  was  recti- 
fied  by  a  report  from  the  Appeal  Committee,  made  in  the 
following  case,  under  the  advice  of  the  late  Lord  Redes- 
dale: — 

Downe,  Bell,  &  Co.  v,  Edinburgh  &  Leith  Shipping  Company,  29tb 
March,  1824. — An  appeal  from  the  Court  of  Session  being  offered  to  be 
presented,  a  petition  on  behalf  of  the  respondents  was  presented  and  read, 
submitting  that  the  appeal  ought  not  to  be  received,  inasmuch  as  the 
interlocutors  meant  to  be  appealed  from  were  interlocutory  judgments, 
and  not  judgments  or  decrees  on  the  whole  merits  of  the  cause ;  and  inas- 
much as  in  pronouncing  these,  the  court  had  been  unanimous,  and  no 
leave  was  given  to  appeal ;  that  the  action  was  a  count  and  reckoning  in 
which  the  Lord  Ordinary,  on  the  11th  July  1822,  had  found  that  the 
appellants  were  due  to  the  respondents  a  balance  of  843/.  lit.  3(f.,  with 
interest  from  the  Slst  January  1814,  ^^  under  deduction  of  to  muck  aa 
might  he  estahUshed  to  he  due  for  commission  and  freight  of  goods  ;  on 
ichich^  €UUnDs  parties  to  he  heard  at  next  calling  in  the  roll  of  motions  y  " 
that  this  interlocutor  had  been  adhered  to  by  the  Inner  House,  and  there- 
upon that  notice  had  been  given  of  the  proposed  appeal ;  and  the  objection 
was  that  the  order  was  merely  an  interlocutory  order,  not  exhausting  the 
whole  merits  of  the  cause  ;  that  no  leave  was  granted  to  appeal ;  and  that 
the  Judges  of  the  court  below  had  been  unanimous. — It  was  ordered  that 
the  appeal  and  the  respondents'  petition  should  be  referred  to  the  Appeal 
Committee,  who,  after  hearing  the  agents,  reported  their  opinion  (23d 
June  1824),  that  the  appeal  ought  to  be  received.  This  report  was 
agreed  to,  and  the  respondent  was  required  to  put  in  his  answer  in  the 
usual  way. 

Here,  therefore,  is  an  authority  (which  has  governed  the 
practice  of  the  House  ever  since)  for  allowing  an  appeal 
from  an  interlocutor,  not  exhausting  the  merits  of  the 
cause,  and  not  extractahle.  But  it  is  to  be  observed,  that 
the  interlocutor  in  this  case  established  a  principle  which 
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governed,  although  it  did  not  exhaust,  the  merits  of  the 
cause. 

But  where  the  orders  complained  of  are  purely  of  an 
interlocutory  nature,  an  appeal  will  not  lie  to  Parliament. 
Thus, 

Fraser  v.  Ghe3me,  22  July,  1834.— Petition  of  the  respondents,  setting 
forth  that  the  appeal  was  brought  against  six  several  interlocutors  on  two 
bills  of  suspension,  brought  by  the  appellant  against  a  charge  of  homing 
given  by  the  respondent  for  the  balance  of  a  certain  bill  of  exchange,  in  so 
far  as  the  said  interlocutors  did  not  pass  the  said  bills  of  suspension  with- 
out caution.  The  interlocutors  were  respectively  as  follows,  viz.:  ^'1.  To 
see  and  answer  within  fourteen  days;  meantime  sists  execution,  to  be 
intimated ;  reserving  the  question  of  caution.  (Signed)  R.  Craigie.  2. 
Having  considered  this  bill  in  which  caution  is  not  offered,  answers  thereto, 
and  writings  produced ;  refuses  the  bill,  finds  expenses  due,  appoints  an 
account  thereof  to  be  given  in,  and  remits  the  same  to  the  auditor  to  he 
taxed  and  to  report.  (Signed)  B.  Craigie.  3.  To  see  and  answer  within 
fourteen  days ;  meantime  sists  execution,  and  to  be  intimated.  (Signed) 
Geo.  Cranstoun.  4.  The  Lord  Ordinary  having  considered  this  bill, 
with  the  answers  thereto,  and  production;  passed  the  bill  on  caution. 
(Signed)  J.  H.  Mackenzie.  5.  The  Lords  order  this  case  to  be  put  in  the 
roll,  and  allow  the  parties  to  print  such  documents  as  were  before  the 
Lord  Ordinary;  on  which  they  severally  found.  (Signed)  D.  Boyle.  6. 
The  Lords  having  advised  the  case  and  heard  counsel  for  the  parties, 
refuse  the  desire  of  the  reclaiming  note ;  (Signed)  D.  Boyle.**  The  re- 
spondent's petition  further  represented  that  under  the  48  Geo.  lY.,  c.  151, 
8.  15,  the  interlocutors  complained  of  being  purely  of  an  interlocutory 
nature,  referring  entirely  to  the  question  of  eaution  in  the  suspension,  and 
in  no  way  bearing  on  the  merits  of  the  suspension  itself,  which  would  be 
tried  in  due  course  in  the  court  below  when  the  letters  should  come  to  be 
exposed  by  the  appellant ;  there  being  besides  no  difference  of  opinion 
among  the  Judges,  and  no  leave  granted  to  appeal ;  the  same  was  incompe- 
tent, and  ought  to  be  dismissed.  Petition  referred  to  the  Appeal  Com- 
mittee, who,  on  the  12th  August,  reported  that,  having  heard  the  agents 
thereon,  they  were  of  opinion  that  the  said  appeal  ought  to  be  dismissed. 
^-Agreed  to,  and  ordered  accordingly. 

An  appeal  will  lie  where  leave  to  appeal  is  granted  by 
the  court  below,  or  where  the  Judges  of  the  court  below 
diflFer  in  opinion  in  delivering  the  judgment.  No  form  or 
method  is  prescribed  by  the  statute  for  ascertaining  whe- 
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ther  such  leave  was  given,  or  whether  such  difference  of 
opinion  existed ;  and,  therefore,  it  became  necessary  to 
pass  the  Standing  Order  No.  179  {%  which  provides. 

That  when  any  petition  of  appeal  shall  be  presented  to  this  House  from 
any  interlocutory  judgment  of  either  division  of  the  Lords  of  Session  in 
Scotland,  the  counsel  who  shall  sign  the  said  petition,  or  two  of  the 
counsel  for  the  party  or  parties  in  tlie  court  below,  shall  sign  a  certificate 
or  declaration,  stating  either  that  leave  was  given,  by  the  division  of  the 
Judges  pronouncing  such  interlocutory  judgment  to  the  appellant,  or 
appellants,  to  present  such  petition  of  appeal,  or  that  there  was  a  difference 
of  opinion  among  the  Judges  of  the  said  division  pronouncing  such  inter- 
locutory judgment. 

Supposing  the  court  below  to  grant  express  leave  to 
appeal,  no  difficulty  can  arise  with  respect  to  the  certi- 
ficate of  counsel.  But  when  the  fact  to  be  certified  is  a 
difference  of  opinion  among  the  Judges,  some  embarrass- 
ment will  occasionally  be  felt  in  granting  or  in  with- 
holding the  necessary  certificate.  It  may  not  always  be 
easy  to  say  whether  the  Judges  really  differed  or  not ; 
for  the  difference  of  opinion  must  be  substantial^  bearing 
on  the  merits,  and  affecting  the  result.  The  Judges  may 
entertain  and  express  different  views  of  the  argument. 
Their  respective  reasons  may  vary.  They  may  be  widely 
opposed  on  minor  points.  Still  if  they  concur  in  the 
ultimate  decision,  their  judgment  is  unanimous. 

It  did  not  occur  to  the  fi*amers  of  the  Standing  Order 
that  counsel  might  not  agree  in  their  construction  of  the 
sentiments  expressed  firom  the  Bench.  Thus,  in  the  case 
of  the  Earl  of  Cassilis  v.  Sir  John  Maxwell,  Feb.  12, 1819, 
counter  certificates  by  counsel  were  produced.  The  con- 
sequence was  a  reference  to  the  appeal  committee ;  who 
reported,  that  in  their  opinion  the  Court  of  Session  itself 
should  be  desired  to  certify  the  fact-;  and  it  was  ordered 
accordingly.    But  the  course  now  taken  is  more  regular 

C*)  See  Appendix,  No.  1. 
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and  formal.  A  petition  is  presented  to  the  Court  of 
Session,  stating  that  a  diflference  of  opinion  is  understood 
to  exist  in  the  minds  of  the  Judges ;  but  in  case  of  mis- 
take by  the  petitioner  on  this  point,  praying  leave  to 
appeal.  Upon  this  petition  the  Court  of  Session  make 
such  order  as  may  be  proper,  with  the  view  either  of 
allowing  or  excluding  the  appeal(*^). 

Under  the  clause  of  the  Act  forbidding  appeals  from 
"  Interlocutors  or  decrees  of  Lords  Ordinary  which  have 
not  been  reviewed  by  the  Judges  sitting  in  the  division 
to  which  such  Lords  Ordinary  belong,"  questions  for- 
merly arose  and  still  occur  in  this  way.  When  a  final 
sentence  has  been  pronounced  by  either  division  of  the 
Inner  House,  the  cause  may  be  remitted  to  the  Lord 
Ordinary  for  the  purpose  of  settling  expenses,  ordering 
possession  or  restitution,  or  otherwise  giving  direction 
for  carrying  the  decree  into  execution. 

Prom  the  interlocutor  of  the  Lord  Ordinary  so  pro- 
nounced, an  attempt  is  made  to  appeal  to  the  House  of 
Lords  without  previously  reclaiming  to  the  Inner  House 
but  this  is  an  irregularity.  For  it  is  quite  settled  that 
no  such  interlocutor  can  be  made  the  subject  of  appeal 
to  Parliament,  without  the  previous  review  of  the  Inner 
House. 

It  ought,  however,  to  be  remembered  that  since  the 
decision  of  the  House  in  the  case  of  Downe,  Bell,  and 
Co.  v,  Leith  Shipping  Company  C*),  it  is  not  necessary 
for  parties  against  whom  a  judgment  has  been  delivered 

(«)  DoabtleBS,  as  the  practice  now  the  delay  where  the  orders  are  merely 

stands,  there  are  many  cases  in  which  interlocutory.    But  see  the  chapter  on 

it  would  be  attended  with  the  worst  con-  **  Proceedings  below,  pending  appeal," 

sequences  to  allow  an  appeal ;  because  where  this  subject  is  more  fully  consi- 

tlie  appeal  having  the  effect  of  stopping  dered,  infra, 

the  proceedings  in  the  Court  of  Ses-  (*')  Ante,  p.  303. 
sion,  great  hardship  would  arise  from 
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by  the  Inner  House,  fixing  a  principle  in  the  cause,  to 
wait  for  the  application  of  that  principle  before  the  Lord 
Ordinary.  They  appeal  at  once  from  the  judgment  of 
the  Inner  House,  although  that  judgment  may  not  ex- 
haust the  merits  of  the  cause,  and  may  not  be  extractable. 

The  rule  with  respect  to  giving  notice  when  an  appeal 
is  contemplated,  is  the  same  in  Scotch  as  in  English  and 
Irish  Appeals  (•). 

The  ordinary  form  of  Petition  of  Appeal  from  the  court 
of  Session  is  as  foUows(^) : 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal  in  Parliament 

Assembled, 
The  humble  petition  and  appeal  of  the  Provost,  Baillies, 
Councillors,  Treasurer,  and  Clerk,  of  Her  Majesty's  royal 
burgh  of  Dingwall,  in  the  county  of  Ross,  as  representing 
the  community  thereof ;  and  of  Mrs.  Catharine  Munro 
or  Rose,  now  Ross,  spouse  of  Hugh  Rose,  now  Ross,  of 
GlasstuUich,  in  the  county  of  Ross,  Esquire;  and  the 
said  Hugh  Roes  her  husband,  for  his  interest ;  and  John 
Carpenter  Steavenson,  of  Rosemarkie  or  Fortrose,  in  the 
said  county  of  Ross,  Fish-curer, 
Sheweth,  that,  upon  the  Idth  of  July,  18d5,  an  action  was  raised  before 
the  Court  of  Session  in  Scotland,  at  the  instance  of  Hugh  Munro,   of 
Teaninich,  Esquire,  tacksman  of  the  fishings  in  the  river  Conon:  belonging 
to  the  Honourable  Mrs.  Maria  Hay  Mackensie  of  Cromarty,  with  concur- 
rence of  the  said  Honourable  Mrs.  Maria  Hay  Mackenzie,  against  your 
petitioners ;  concluding  that  it  should  be  found  and  declared  that,  in  so  far 
as  your  petitioners  had  fished  in  the  manner  and  in  the  parts  of  the  said 
river,  in  the  summons  of  the  said  action  mentioned,  your  petitioners  had 
been  guilty  of  an  illegal  and  unwarrantable  encroachment,  usurpation,  and 
intrusion  upon  the  rights  of  the  said  Hugh  Munro  and  Mrs.  Maria  Hay 
Mackenzie,  and  were  liable  in  reparation  and  damages  to  the  said  Hugh 
Munro  as  tacksman  foresaid ;  and  this  being  so  found  and  declared,  the 
summons  of  the  said  action  further  concluded  that  your  petitioners  ought 
and  should  be  decerned  and  ordained  jointly  and  severally  to  make  pay- 
ment to  the  said  Hugh  Munro  of  the  sum  of  5000/.,  or  such  other  sum  as 
the  Lords  of  the  said  Court  of  Session  should  find  and  ascertain,  in  the 

(*)  See  chap,  on  Notice,  ante,  p.  126.        is  the  same  as  that  given  in  the  text, 
(f)  The  form  of  a  petition  of  appeal       merely  altering  the  title  of  the  court, 
from  ^  Tlie  Commissioners  of  Tiends," 

x2 
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course  of  the  proceedings  to  follow  on  said  summons,  to  be  an  adequate 
compensation  to  him  for  the  loss,  injury,  and  damage  sustained  by  him 
between  the  19th  day  of  April  1825  and  the  9th  day  of  July  1834,  by 
leason  of  the  alleged  encroachment  and  intrusion  of  your  petitioners  as 
aforesaid  ;  together  with  the  expenses  of  process  and  dues  of  extract. 

That  to  this  action  defences  were  lodged  by  your  petitioners,  maintain- 
ing that  the  fishings  in  question  belonged  to  them,  denying  that  they  had 
been  guilty  of  any  usurpation,  encroachment,  or  intrusion  upon  the 
fishings  of  the  said  Hugh  Munro,  and  Mrs.  Maria  Hay  M^Kenzie,  and 
urging  various  pleas  in  law. 

That  the  said  action  having  come  to  depend  before  Lord  FuUerton,  ordi- 
nary, his  lordship  ordered  the  said  Hugh  Munro,  and  Mrs.  Maria  Hay 
M'Kenzie,  to  put  in  a  condescendence  of  their  averments  in  support  of  tbe 
said  action,  and  your  petitioners  to  answer  the  same ;  that  these  orders 
having  been  complied  with,  and  the  record  having  been  duly  closed  and 
authenticated,  a  debate  by  counsel  took  place  before  the  said  Lord  Fuller- 
ton,  who  was  pleased  to  pronounce  thereupon  the  following  interlocutor : 
11  March,  1837. — ^The  Lord  ordinary  having  heard  counsel  for  the 
parties,  repels  the  first  four  pleas  in  law  for  tbe  defenders;  reserving 
full  effect  to  all  the  defences  in  so  far  as  they  are  founded  on  the  defender  s 
alleged  bond  fide  possession  of  the  fishings  in  question ;  and  on  the  said 
defence  of  bond  fide  possession,  appoints  the  parties  to  prepare  and  lodge 
mutual  minutes  of  debate  by  the  second  box  day  in  the  ensuing  vacation, 
to  be  seen,  interchanged,  lodged,  and  revised,  by  the  third  sederunt  day  in 
May  next. 

That  in  terms  of  this  interlocutor  mutual  minutes  of  debate  were  lodged, 
revised,  and  interchanged,  whereupon  the  said  Lord  Fullerton  pronounced 
the  following  interlocutor: — 30  June,  1837. — The  Lord  Ordinary  having 
considered  the  revised  minutes  of  debate  for  the  parties,  appoints  them 
respectively  to  box  the  same,  and  that  within  eight  days,  with  the  view  of 
reporting  to  the  first  division  of  the  court. 

That  accordingly  the  revised  minutes  of  debate  for  the  parties  were 
duly  boxed  to  the  first  division  of  the  court,  who  upon  advising  the 
same  pronounced  the  following  interlocutor: — 6  July,  1837. — ^The  Lords 
having  advised  this  cause  upon  the  report  of  Lord  Fullerton,  and  heard 
counsel  for  the  parties,  repel  the  plea  of  bond  fide  possession  set  up  for 
the  defenders.  Find  that  they  are  bound  to  account  in  terms  of  the  con- 
clusions of  the  libel,  and  decern  accordingly.  Find  the  defenders  liable  in 
expenses,  appoint  an  account  thereof  to  be  given  in,  and  remit  the  same  to 
the  auditor  to  tax  and  report ;  quoad  ultrOy  remit  to  the  Lord  ordinary  to 
proceed  with  the  cause. 

That  your  petitioners  are  advised,  and  humbly  conceive,  that  the  inter- 
locutors of  the  said  Lord  Fullerton  of  the  11th  March,  and  30th  June, 
1837,  as  well  as  the  interlocutor  of  the  said  second  division  of  the  court 


REGULATIONS  UNDEB  48  GEORGE  m.  C.   151.         309 

below  of  the  6th  Jaly,  1837^  are  all  erroneous  and  contrary  to  law  and 
equity;  and  your  petitioners  being  thereby  aggrieved,  humbly  appeal 
from  the  same  to  your  Lordships,  and  pray 

That  your  Lordships  will  be  pleased  to  reverse,  vary,  or 
alter  the  said  interlocutors  complained  of;  and  grant 
warrant  for  the  usual  summons  upon  the  said  Hugh 
Munro,  and  Mrs.  Maria  Hay  M^Kenzie,  to  answer  to 
the  premises,  and  that  service  of  your  Lordships'  order 
upon  them,  or  upon  any  one  of  their  known  agents  in 
the  Court  of  Session  in  Scotland,  may  be  deemed  good 
service ;  or  that  your  Lordships  will  be  pleased  to  order 
that  your  petitioners  may  have  such  other  and  further 
relief  in  the  premises  as  to  the  House  in  your  great  wis- 
dom shall  seem  meet. 

And  your  petitioners  will  ever  pray,  &c 

Alexander  Wood, 
Patrick  Robertson. 

We  who  were  of  counsel  for  the  petitioners  in  the  Court  of  Session  in 
this  cause  do  hereby  certify,  that  there  is  in  our  opinion  reasonable  cause 
of  appeal  from  the  interlocutors  complained  of  ('), 

Alexander  Wood, 
Patrick  Robertson. 

The  Edinburgli  solicitor  will  endorse  a  certificate  of 
notice  in  terms  of  the  Standing  Order  No.  180,  which 
certificate  is  usually  as  follows : — 

I,  T,  M.,  Writer  to  Her  Majesty's  Signet,  agent  of  the  petitioner  in  the 
within  appeal,  do  hereby  certify  that  upon  the  8th  day  of  July,  1837,  I 
gave  notice  to  P.  S.  the  known  agent  in  the  Court  of  Session,  of  C.  D. 
(the  respondent)  that  a  petition  of  appeal  against  the  interlocutors  within 
complained  of,  was  intended  to  be  presented  to  the  House  of  Lords  on  the 
16th  day  of  July  instant,  or  as  soon  thereafter  as  conveniently  might  be. 

This  done,  the  appeal  is  in  all  respects  complete,  and 
may  he  despatched  to  London,  where  it  will  be  engrossed 
on  parchment,  and  presented  to  the  House. 

(*)  For  some  remarks  on  the  rule  requiring  this  certificate,  see  Preface. 
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Nor  against  an  Ot*der  to  frame  Issues^  ib. — Nor  against  an  Order 
finding  that  in  cases  appropriated  for  Jury  Tibial  the  Court  is  hound  to 
remit  to  Jury  Trials  ib. —  When  a  proof  is  held  as  repeated  upon  an 
Advocationj  Appeal  is  foreclosed,  ib. — Appeal  on  Exceptions^  316. — 
Form  thereof  ib. — Proceedings  thereon^  319. — Appeal  against  Judg- 
ments in  Law  upon  the  Verdict^  320. 

In  1815,  an  Act  (56  Geo.  III.  c.  42)  was  passed  extend- 
ing, for  the  first  time,  to  Scotland  the  important  remedy 
of  trial  by  jury  in  civil  causes. 

By  this  statute  the  court  of  Session  is  empowered  to 
direct  issues  for  trial ;  and  by  sect.  4  it  is  enacted — 

That  it  shall  not  be  competent  either  by  reclaiming  petition,  or  appeal 
to  the  House  of  Lords,  to  question  any  interlocutor  granting  or  refusing 
such  trial  by  jury. 

By  sect.  6  of  the  same  statute  it  is  enacted — 

That  the  party  dissatisfied  with  the  Terdict  may  apply  to  the  division 
of  the  Court  of  Session  which  directed  the  issue,  for  a  new  trial,  on  the 
ground  of  the  verdict  being  contrary  to  the  evidence,  on  the  ground  of 
misdirection  of  the  Judge,  on  the  ground  of  the  undue  admission  or  rejec- 
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tion  of  evidence,  on  the  ground  of  excess  of  damages,  or  of  res  noviter 
veniens  ad  notilianiy  or  for  such  other  cause  as  is  essential  to  the  justice 
of  the  case;  provided  also  that  such  interlocutor,  granting  or  refusing 
a  new  trial,  shall  not  be  subject  to  review  by  reclaiming  petition,  or  by 
appeal  to  the  House  of  Lords. 

By  sect.  7,  exceptions  are  allowed  to  be  taken  to  the 
direction  of  the  judge  by  whom  the  cause  shall  be  tried ; 
and  it  is  further  provided— 

That  it  shall  be  competent  to  the  party  against  whom  any  interlocutor 
shall  be  pronounced,  on  the  matter  of  the  exception,  to  appeal  from  such 
interlocutor  to  the  House  of  Lords ;  attaching  a  copy  of  the  exception  to 
the  petition  of  appeal,  certified  by  one  of  the  clerks  of  Session ;  so  as  such 
appeal  shall  be  presented  to  the  House  of  Lords  within  fourteen  days  after 
the  interlocutor  shall  have  been  pronounced,  if  Parliament  shall  be  then 
sitting ;  or,  if  Parliament  shall  not  be  sitting,  then  within  eight  days  after 
the  commencement. of  the  next  session  of  Parliament,  but  not  afterwards; 
and  so  as  the  proceedings  on  such  appeal  do  conform  in  all  respects  to  the 
rules  and  regulations  established  respecting  appeals;  and  every  such 
appeal  shall  be  appointed  to  be  heard  on  or  before  the  fourth  cause  day 
after  the  time  limited  for  laying  the  printed  cases  in  such  appeal  upon  the 
table  of  the  House  of  Lords ;  and  upon  the  hearing  of  such  appeal,  the 
House  of  Lords  shall  give  such  judgment  regarding  the  further  proceedings 
either  by  directing  a  new  trial  to  be  had,  or  otherwise  as  the  case  may 
require. 

By  sect.  8,  the  following  enactment  is  introduced  with 
respect  to  the/acts  found  by  the  jury ;  where  a  new  trial 
has  not  been  applied  for,  or  has  been  refused,  or  where 
exceptions  have  been  disallowed. 

That,  if  a  now  trial  shall  not  be  applied  for,  or  shall  be  refused,  or  if  the 
exception  taken  to  the  opinions  and  directions  of  the  judge  or  judges 
shall  be  disallowed,  the  verdict  shall  be  final  and  concUisiye  as  to  the  fact 
or  facts  found  by  the  jury,  and  shall  be  so  taken  and  considered  by  the 
Court  of  Session  in  pronouncing  their  judgment,  and  shall  not  be  liable  to 
be  questioned  anywhere. 

But  as  to  matters  of  law,  applicable  to,  or  arising  out  of, 
the  verdict,  sect.  9  provides — 

That,  in  all  cases  wherein  the  court  shall  pronounce  a  judgment  in 
point  of  law  as  applicable  to,  or  arising  out  of  the  finding  by  the  verdict, 
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it  shall  be  lawful  and  competent  for  the  party  diBsatisfied  with  the  said 
judgment  in  point  of  law  to  bring  the  same  under  review,  either  by  repre* 
sentation,  or  reclaiming  petition,  or  by  appeal  to  the  House  of  Lords. 

Four  years  afterwards,  in  1819,  another  statute  (the 
69  Geo.  in.  c.  35)  was  passed,  making  the  jury  court  a 
permanent  establishment  for  the  trial  of  certain  questions 
specially  enumerated  in  the  act ;  by  the  3rd  section  of 
which  it  is  enacted — 

That  it  shall  be  competent  for  the  Lord  Ordinary,  if  it  shall  appear  to  him 
that  there  is  no  question  of  law  or  relevancy  which  ought  to  be  decided 
previous  to  the  remit  of  the  cause  to  the  jury  court,  forthwith  to  order 
such  cause  to  be  remitted  to  the  said  court,  for  the  purposes  aforesaid  ; 
provided  always  that  it  shall  also  be  competent  for  the  Lord  Ordinary,  if 
he  see  cause,  to  reserve  the  alleged  question  of  law  for  the  consideration  of 
the  Court  of  Session  after  the  matters  of  fact  shall  have  been  found  by  a 
jury  ;  and  in  all  such  cases  the  interlocutor  of  the  Lord  Ordinary,  ordering 
the  cause  to  be  remitted  to  the  jury  court,  whether  with  or  without  a 
reservation  of  the  alleged  question  of  law,  shall  not  be  subject  to  review 
by  representation,  petition,  appeal  to  the  House  of  Lords,  or  otherwise. 

By  sect.  4  of  this  statute  the  Lord  Ordinary  is  autho- 
rised to  remit  the  whole  process  to  the  Jury  court  in  all 
**  cases  other  than  the  enumerated  cases."  And  by  sect.  6, 
the  Court  of  Session,  in  either  division  thereof,  is  invested 
with  similar  powers  to  direct  issues  for  trial.  While,  by 
sect.  15  it  is  enacted,  that  it  shall  not  be  competent  by 
representation,  reclaiming  petition,  bill  of  advocation, 
appeal  to  the  House  of  Lords,  or  otherwise,  to  bring 
under  review  any  interlocutor  of  the  said  divisions  or 
Lords  Ordinary  ordering  a  trial  by  jury. 

The  sixteenth  section  relates  to  general  verdicts ;  and 
enacts  that  in  all  cases  in  which  such  general  verdicts 
are  returned, — 

All  motions  for  setting  aside  tbe  verdict,  and  granting  a  new  trial,  shall 
henceforth  be  made  in  the  Jury  Court,  and  not  in  the  Court  of  Se&sion ; 
and  the  order  for  granting  or  refusing  a  new  trial  by  the  Jury  Court  shall 
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be  finaJ,  and  not  subject  to  leTiew  by  petition,  representation,  appeal  to 
the  House  of  Lords,  or  otherwise. 

But  if  the  motion  to  set  aside  the  verdict  be  founded 
on  misdirection  of  the  judge  at  the  trial,  in  matter  of 
law,  or  undue  admission,  or  rejection  of  evidence,  it  is 
competent,  under  the  17th  section  of  the  act,  to  tender 
a  bill  of  exceptions  as  at  a  trial ;  and  an  appeal  to  the 
House  of  Lords  will,  in  this  way,  be  secured  "  conform- 
ably in  all  respects  to  the  provisions  of  the  act  of  the 
55  Geo.  m.  c.  42." 

The  bill  of  exceptions,  alluded  to  in  this  section,  may 
now,  it  is  understood,  be  tendered  to  the  division  of  the 
Court  of  Session  hearing  the  motion ; — ^if  it  relate  to  law 
laid  down  or  omitted  at  the  trial,  and  of  which  complaint 
was  made  at  the  time.  But  no  case  since  the  abolition  of 
the  separate  Jury  Court  has  yet  occurred  of  such  bill  of 
exceptions. 

Then  follows  a  proviso, — 

That  motions  for  new  trials  on  a  special  verdict,  or  special  findings, 
shall  be  made  in  the  division  of  the  Court  of  Session  from  which  the  pro- 
ceedings were  sent  to  the  Jury  Court,  in  manner  directed  by  the  said- 
recited  act  of  the  55  Geo.  III.  c.  42;  provided  nevertheless  that  the 
interlocutor  to  be  pronounced  on  such  motions  shall  be  final,  and  shall 
not  be  subject  to  review  by  petition,  representation,  appeal  to  the  House 
of  Lords,  or  otherwise. 

The  next  statute  applicable  to  jury  trials  in  Scotland 
is  the  6  Geo.  IV.  c.  120,  which  (by  sect.  15)  provides — 

That  where  the  parties  differ  as  to  facts  which  require  to  be  ascertained 
by  jury  trial,  the  Lord  Ordinary  shall  have  it  in  his  power  either  to  remit 
the  whole  cause  for  trial,  or  to  send  to  that  court  a  particular  issue  or 
issues  in  order  to  have  such  matter  of  fact  ascertained,  as  he  may  deem 
necessary  for  deciding  the  cause,  and  the  order  by  the  Lord  Ordinary,  in 
so  far  as  it  thus  remits  a  cause,  shall  be  final. 

By  sect.  40  of  this  statute,  civil  cases  originating  in 
subordinate  courts  of  judicature  (which  had  not  pre- 
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viously  been  provided  for)  are  made  the  subject  of  the 
following  enactment : — 

That  when  in  causes  commenced,  in  any  of  the  courts  of  the  sheriffs,  or 
of  the  magistrates  of  burghs,  or  other  inferior  courts,  matter  of  fact  shall 
be  disputed,  and  a  proof  shall  be  allowed  according  to  the  present  prac- 
tice, the  Court  of  Session,  in  reviewing  the  judgment,  proceeding  on 
such  proof,  shall  distinctly  specify  in  their  interlocutor,  the  several  facts 
nuiterial  to  the  case  which  they  find  to  be  established  by  the  proof,  and 
express  how  fiar  their  judgment  proceeds  on  the  matter  of  fiict  so  found, 
or  on  matter  of  law,  and  the  several  points  of  law  which  they  mean  to 
decide ;  and  the  judgment  on  the  cause  thus  pronounced  shall  be  subject 
to  appeal  to  the  House  of  Lords,  in  so  far  only  as  the  same  depends  on 
or  is  affected  by  matter  of  law;  but  shaU^  in  so  far  as  relates  to  the/acts^ 
be  held  to  have  the  force  and  effect  of  a  special  verdict  of  a  jury  finally 
and  conclusively  fixing  the  several  facts  specified  in  the  interlocutor, 
provided,  however,  that  except  in  consistorial  causes  the  Court  of  Session 
shall,  in  reviewing  the  sentences  of  inferior  judges,  have  power  to  send 
to  the  juiy  court,  such  issue  or  issues  to  be  tried  by  a  jury  as  to  them 
shall  seem  necessary  for  ascertaining  facts  which  may  not  have  been 
proved  to  their  satisfaction  by  the  evidence  already  taken,  or  which  may 
have  been  omitted  in  the  cause;  the  verdict  to  be  returned  to  the 
Court  of  Session,  to  assist  that  court  in  the  determination  of  the  cause  ; 
and  the  said  court  shall  also  have  power  to  remit  the  whole  cause  for  trial 
to  the  Jury  Court ;  but  it  is  hereby  expressly  provided  and  declared  that 
in  all  cases  originating  in  the  inferior  courts  in  which  the  claim  is  in 
amount  above  40/.,  as  soon  as  an  order  or  interlocutor  allowing  a  proof 
has  been  pronounced  in  the  inferior  courts,  (unless  it  be  an  interlocutor 
allowing  a  proof  to  lie  in  retentiSy  or  granting  diligence  for  the  recovery 
and  production  of  papers,)  it  shall  be  competent  to  either  of  the  parties, 
or  who  may  conceive  that  the  cause  ought  to  be  tried  by  jury^  to  remove 
the  process  into  the  Court  of  Session  by  bill  of  advocation  which  shall  be 
passed  at  once  without  discussion  and  without  caution;  and  in  case  no  such 
bill  of  advocation  shall  be  presented,  and  the  parties  shall  proceed  to  proof 
under  the  interlocutor  of  the  inferior  court,  they  shall  be  held  to  have 
waived  their  right  of  appeal  to  the  House  of  Lords  against  any  judgment 
which  may  thereafter  be  pronounced  by  the  Court  of  Session,  in  so  far  as 
by  such  judgment  the  several  facts  established  by  the  proof  shall  be  found 
or  declared. 

Last  of  all,  we  have  the  act  of  1  William  IV.  c.  69,  by 
which  the  jurisdiction  for  trial  by  jury  iu  civil  causes  was 
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united  with  the  ordinary  administration  of  justice  in  the 
Court  of  Session.  This  statute  does  not  make  or  profess 
to  make  any  change  in  the  scheme  established  by  the 
other  acts  of  parliament,  further  than  the  mere  consoli- 
dation of  jurisdictions  which  were  formerly  distinct :  the 
Jury  court,  as  a  separate  tribunal^  being,  by  this  act,  got 
rid  of  altogether. 

Under  these  several  enactments,  it  is  irregular  and 
incompetent  to  appeal  against  any  interlocutor  either 
granting  or  refusing  a  trial  by  Jury,  or  remitting  a  cause 
to  trial  by  Jury. 

It  has  been  held  "incompetent  to  appeal  against  an 
order  of  the  Jury  court  to  frame  issues,  and  refusing  to 
remit  the  cause  to  the  Court  of  Session  on  a  point  of  law 
arising  subsequently  to  a  remit  from  that  court"  (*). 

An  appeal  has  been  held  incompetent  against  an  inter- 
locutor of  the  Coiu*t  of  Session  "  finding  that  in  the  cases 
enumerated  in  the  statutes  as  appropriated  for  trial  by 
jury,  they  have  no  power  to  take  proof  by  commission, 
but  must  remit  all  such  cases  to  trial  by  jury"  (^). 

"A  proof  was  taken  before  the  baiUies  of  a  burgh,  and 
in  an  advocation,  the  Lord  Ordinary  pronounced  a  special 
judgment  on  the  facts ;  a  relative  action  of  declarator 
was  brought  by  the  advocator,  and  of  consent  of  parties 
the  proof  was  held  as  repeated  in  the  declarator,  and 
the  processes  were  conjoined  and  the  respondent  was 
assoilzied.  Upon  an  appeal  to  the  House  of  Lords  it  was 
objected  that  it  was  incompetent  under  6  Geo.  IV.  c.  120, 
s.  40,  and  the  objection,  in  so  far  as  it  related  to  the 
matters  of  fact,  was  sustained"  (''). 

Where  exceptions  upon  matter  of  laro  are  tendered  in 
the  mode  prescribed  by  the  statute,  an  appeal,  with  a 

(')  1  Shaw'B  Ap.,  649.  (•*)  Bald,  t,  Kerr,  3  Sh.  and  McL.,  1. 

{:)  Jack  T.  Lyall,  1  Sh.  and  McL.,  77. 
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certified  copy  of  the  bill  (*)  of  exceptions  annexed  thereto, 
will  lie  to  the  House  of  Lords  from  any  interlocutor  pro- 
nounced on  the  matter  of  such  exceptions;  provided 
such  appeal  be  presented  to  the  House  within  fourteen 
days  after  the  date  of  interlocutor  complained  of,  if  par- 
liament be  then  sitting ;  and  if  parliament  be  not  sitting, 
then  within  eight  days  after  the  commencement  of  the 
next  session  of  parliament  (^). 

The  form  of  an  appeal  from  an  interlocutor  pronounced 
by  the  Court  of  Session  upon  the  matter  of  a  bill  of 
exceptions  may  be  as  follows : — 

To  the  Right  Honourable  the  Lords  Spiritual  and  Tem- 
poral, in  Parliament  assembled. 

The  humble  petition  and  appeal  of  A.  B.,  of  Edinburgh, 
merchant, 

Sheweth, — ^That  upon  the  sixth  day  of  June,  eighteen  hundred  and 
thirty-two,  an  action  was  raised  before  the  Court  of  Session  in  Scotland, 
at  the  instance  of  C.  D.,  of  Edinburgh,  merchant,  against  your  petitioner, 
setting  forth,  That  in  the  month  of  May,  eighteen  hundred  and  twenty- 
nine,  your  petitioner  had  applied  to  the  said  C.  D.,  to  assist  him  in  pro- 
curing fifty  shares  of  the  stock  of  the  Edinburgh,  Glasgow,  and  Alloa 
Glass  Company ;  and  that  your  petitioner  had  prevailed  upon  the  said 
C.  D.  to  allow  his  the  said  C.  D.'s  name  to  be  interposed  for  that  purpose, 
on  the  express  condition  that  so  soon  as  your  petitioner  obtained  his  dis- 
charge  as  a  partner  of  the  Stirling  Banking  Company,  the  said  shares 
should  be  regularly  and  formally  transferred  to  his  own  name ;  that  the 
said  C.  D.,  in  the  said  month  of  May,  eighteen  hundred  and  twenty-nine, 
purchased  in  his  own  name,  but  for  behoof  of  your  petitioner^  fifty  shares 
of  the  stock  of  the  said  Company,  at  three  pounds  ten  shillings  per  share ; 
and  at  the  same  time  granted  a  missive  to  your  petitioner,  to  the  effect 
that  he  had  sold  to  him  the  said  fifty  shares  at  the  foresaid  rate ;  and  that 
your  petitioner  shortly  thereafter,  and  in  three  different  portions,  reim- 
bursed the  said  C.  D.  for  the  money  so  advanced ;  and  that  for  each  of 
these  payments  the  said  C*  D.  granted  your  petitioner  a  receipt,  bearing 

(d)  The  act  of  55  Geo.  III.  c.  42,  says  refuse  to  sign  a  BUI  of  Exceptions,  the 

nothing  of  a  BUI  of  Exceptions.     It  exception,  as  put  in  writing  by  the 

merely  directs  that  a  *'  copy  of  the  ex-  counsel  objecting  at  the  trial,  would  be 

caption "  shall  be  annexed  to  the  ap-  sufficient, 

peal.    If  a  judge,  after  trial,  were  to  (*)  Shaw's  Ap.  Ca.,  99, 109. 
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to  be  for  money  expended  in  the  pnrchaee  of  sbares  of  the  Btock  of  the 
said  Company ;  and  that  your  petitioner  in  the  following  month  of  June, 
requested  the  said  C.  D.  to  obtain  for  him  other  fifty  shares  of  the  stock 
of  the  said  Company,  which  the  said  C.  D.  accordingly  accomplished 
in  the  same  manner  and  at  the  same  rate  as  in  the  former  transaction ; 
and  that  on  the  occasion  of  this  last  purchase  also,  the  said  C.  D.  gave 
your  petitioner  a  letter,  to  the  effect  that  he  had  sold  him  fifty  shares 
of  the  said  Glass  Company,  which  he  was  ready  formally  to  transfer  when 
required ;  and  that  your  petitioner  also  afterwards  reimbursed  the  said 
C.  D.  for  his  advances  on  this  second  occasion,  and  that  the  sum  paid  to 
him  by  your  petitioner  for  both  purchases  amounted  in  the  whole  to  the 
sum  of  three  hundred  and  fifty  pounds ;  and  further  setting  forth,  that 
sometime  thereafter,  the  said  Stirling  Banking  Company,  and  the  indivi- 
dual partners  thereof,  were  discharged,  and  the  sequestration  of  their 
estates  wound  up ;  and  that  on  this  being  done,  the  said  C.  D.  became 
anxious  to  withdraw  his  name  as  a  shareholder  of  the  said  Glass  Com- 
pany, and  to  have  the  shares  ostensibly  standing  in  his  name,  and 
purchased  for  your  petitioner's  behoof  in  the  manner  above  detailed, 
formally  transferred  to  your  petitioner ;  and  that  as  in  terms  of  the  con- 
tract of  co-partnership  of  said  Company,  no  transference  of  stock  could  be 
effected  without  the  concurrence  of  both  parties ;  and  as  the  said  C.  D.  was 
in  the  interim  personally  liable  for  any  calls  that  might  be  made  on  the 
stock,  he  repeatedly  applied  in  the  course  of  the  years  eighteen  hundred 
and  thirty  and  eighteen  hundred  and  thirty-one,  to  your  petitioner,  both 
Terbally  and  in  writing,  to  implement  the  original  agreement  between 
them;  but  that  as  the  Company  had  in  the  mean  time  become  a  losing  con- 
cern, your  petitioner  had  refused  to  take  a  transference  of  the  shares  from 
the  said  C.  D.  to  your  petitioner's  name ;  and  that  the  said  C.  D.  was 
compelled  to  pay  up  certain  additional  proportions,  or  instalments,  of  the 
said  one  hundred  shares,  to  the  extent  and  at  the  periods  following :  viz., 
on  the  7th  day  of  January,  1830,  the  sum  of  one  hundred  pounds,  being  a 
call  on  the  partners  at  the  rate  of  one  pound  per  share ;  and  on  the  7th  of 
March,  1830,  the  further  sum  of  one  hundred  pounds  sterling,  being  a  se- 
cond call  on  the  partners  at  the  rate  of  one  pound  per  share ;  the  said  two 
calls,  or  payments,  together  amounting  to  the  sum  of  two  hundred  pounds 
sterling;  and  that  two  other  instalments  had  been  demanded  by  the  said 
Company,  for  which  the  said  C.  D.  was  liable  ;  viz.,  on  the  8th  day  of 
March,  1831,  the  sum  of  two  hundred  pounds  sterling,  and  on  the  30th  of 
July,  1831,  one  hundred  pounds ;  the  said  two  calls  amounting  together  to 
the  sum  of  three  hundred  pounds  sterling ;  and  that  the  said  C.  D.  having 
made  the  foresaid  payment  of  two  hundred  pounds,  for  behoof  and  on  ac- 
count of  your  petitioner,  was  entitled  to  reimbursement  of  the  same  from 
him  ;  and  that  the  said  C.  D.  being  liable  also  for  the  foresaid  sum  of  three 
hundred  pounds,  and  to  be  called  on  for  further  payments,  so  long  as  his 
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name  stood  as  a  partner  of  the  said  Company,  for  the  foresaid  shares  on 
account  of  the  same ;  that  yonr  petitioner  was  bound  to  relieve  him  of  all 
such  payments^  with  interest ;  and  also  to  relieve  him  from  every  risk  or 
responsibility  connected  with  said  one  hundred  shares  of  the  stock  of  the 
said  Company,  by  immediately  getting  the  said  shares  standing  as  afore- 
said in  the  name  of  the  said  C.  D.,  regularly  and  effectually  transferred  to 
yonr  petitioner  s  own  name  and  risk  ;  and  the  summons  of  which  action 
concludes,  that  it  should  be  found  that  the  foresaid  one  hundred  shares  of 
the  stock  of  the  said  Company  were  purchased  for  behoof  of  and  belonged 
to  your  petitioner ;  and  that  your  petitioner  should  be  decerned  and  or- 
dained, at  his  own  expense,  to  have  the  said  shares  regularly  transferred 
from  the  said  C.  D.  to  himself,  according  to  the  forms  and  in  terms  of  the 
contract  and  regulations  of  the  said  Company,  and  to  make  payment  to 
the  said  C.  D.  of  the  foresaid  sum  of  two  hundred  pounds,  advanced 
and  paid  by  him  as  aforesaid,  and  interest  thereof  from  the  respective 
periods  of  advance  above  mentioned ;  and  in  the  event  of  the  said  C.  D. 
being  obliged  to  advance  the  other  foresaid  sum  of  three  hundred  pounds, 
or  any  part  of  it,  or  to  make  any  farther  advances  or  payments  on  account 
of  the  foresaid  shares,  that  your  petitioner  should  be  decerned  and  ordained 
to  pay  the  amount  of  the  same  to  him,  with  interest  thereof,  from  the 
periods  of  advance  till  payment ;  as  also  generally  to  free  and  relieve  the 
said  C.  D.  of  all  calls  or  payments  exigible,  or  to  become  exigible,  by  or  to 
the  said  Company,  on  account  of  the  said  stock,  together  with  the  ex- 
penses of  process ;  as  the  said  summons  in  itself  more  fully  bears. 

That  to  this  action  defences  were  lodged  by  your  petitioner,  in  which 
he  pleaded  that,  having  been  induced  by  fraudulent  concealment  and  mis- 
representation on  the  part  of  the  said  C.  D.,  who  was  the  managing 
director  of  the  said  Edinburgh,  Glasgow,  and  Alloa  Glass  Company,  to 
enter  into  the  transaction,  he  was  not  bound  thereby,  or  liable  for  any 
part  of  the  sums  concluded  for ;  and  that,  in  consequence  of  such  misre- 
presentations, he  was  not  bound  to  take  a  transfer  of  the  shares  to  his  own 
name,  and  ought  to  be  assoilzed  at  once  from  the  conclusions  of  declarator, 
payment,  and  relief. 

That  the  said  action  having  come  to  depend  before  Lord  Medwin,  Ordi- 
nary, his  Lordship  ordered  the  said  C.  D.  to  put  in  a  condescendence  of  his 
averments  in  support  of  the  action,  and  your  petitioner  to  answer  the  same. 

Thereafter  the  record  having  been  closed,  the  cause  wbs  remitted  to  the 
Jury  roll,  and  an  issue  taken  by  the  said  C.  D.  while  your  petitioner  craved 
an  alternative  issue,  to  the  terms  of  which  the  said  C.  D.  having  objected, 
the  Lord  Ordinary  gave  out  a  note,  and  afterwards  appointed  the  issues, 
condescendence  and  answers,  and  note,  to  be  printed  and  lodged,  with  the 
view  of  being  reported  to  the  court. 

That  the  court  thereafter  approved  of  the  issues  as  then  altered,  and 
remitted  to  the  Lord  Ordinary  to  proceed  accordingly. 
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Thai  the  said  issaoB  were  accordingly  subscribed  hj  the  Lord  Ordinaiy, 
and  ordered  to  be  the  issues  to  try  the  several  questions  in  diq)ute  betwixt 
the  parties. 

That,  at  a  sitting  of  the  second  division  of  the  Court  of  Session,  holden  at 
Edinburgh  on  the  10th  March,  1833,  before  the  Right  Honourable  the  Lord 
President  of  the  same  division,  the  said  issues  came  on  for  trial,  when  certain 
witnesses  were  add  need  for  the  ssud  C.  D.,  to  whom  an  objection  was  taken 
for  your  petitioner,  but  the  said  Lord  President  did  overrule  the  said 
objection ;  whereupon  the  counsel  for  your  petitioner  did  except  to  the 
opinion  and  deliverance  of  the  said  Lord  President,  and  did  tender 
exception  accordingly. 

That  a  bill  of  exceptions  was  accordingly  lodged  for  your  petitioner, 
and  counsel  were  heard  thereon,  and  the  court  allowed  the  bill  to  be 
amended ;  and  counsel  having  been  again  heard,  the  following  interiocutor 
was  pronounced  : — ^'  12  May,  1833. — ^The  Lords  disallow  the  bill  of  ex- 
ceptions, and  find  the  defendant  liable  in  expenses.  Appoint  an  account 
thereof  to  be  lodged ;  and  remit  to  the  auditor  to  tax  the  same,  and  to 
report," 

That  your  petitioner  is  advised,  and  humbly  conceives  that  the  foresaid 
interlocutor  of  the  Court  of  Session,  disallowing  the  said  exceptions,  is 
erroneous  and  contrary  to  law  and  equity;  and  your  petitioner  being 
thereby  aggrieved,  humbly  appeals  from  the  same  to  your  Lordships,  and 
prays,  &:c. 

The  prayer  may  be  as  in  the  form  given,  ante  p.  309, 
adding  the  certificate  of  reasonable  cause,  and  the  certi- 
ficate of  notice ;  and  then  annexing  the  bill  of  exceptions, 
as  required  by  the  65  Geo.  III.  c.  42,  s.  7. 

The  statute  requires  that  the  cause  be  appointed  for 
hearing  on  or  before  the  fourth  cause  daj'^  after  the  time 
limited  for  laying  the  printed  cases  on  the  table  of  the 
House.  This  time,  in  Scotch  cases,  is  usually  eight 
weeks  fi*om  the  day  on  which  the  appeal  has  been  pre- 
sented: so  that  in  less  than  three  months  the  final 
judgment  of  the  House  may  ordinarily  be  obtained. 

There  is  no  other  peculiarity  in  appeals  of  this  nature ; 
the  rules  and  regulations  established  upon  ordinary 
appeals  from  the  court  of  Session  being  alike  applicable 
to  appeals  upon  bills  of  exceptions. 

Where  an  appeal  is  brought  under  the  9th  section  of 
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the  55  Geo.  III.  c.  42,  against  judgments  in  points  of 
law,  applicable  to,  or  arising  out  of,  the  finding  of  the 
jury,  the  cause  is  not  entitled  to  priority ;  nor  are  the 
proceedings  in  any  respect  different  from  those  on  an 
ordinary  appeal  from  the  court  of  Session. 

A  party  contemplating  an  appeal  under  the  Jury  Sta- 
tutes, will  keep  in  view  the  two  following  points 
(decided  by  the  Court  of  Session,  in  Robertson  r-  Ainslie, 
29th  July  1838 ; — and  again,  in  the  Second  Division,  as 
these  sheets  are  going  to  press,  in  Roger  t?.  M'Lellan) ; — 
namely,  1st,  That  to  be  enabled  to  raise  a  point  of  law, 
so  as  to  go  to  the  Court  of  Session  and  House  of  Lords, 
the  matter  of  law  must  be  objected  to  at  the  trial ;  though 
a  bill  of  exceptions  is  not  the  only  mode  of  doing  it. 
2iid,  That  an  appeal  against  the  interlocutor,  refusing  a 
motion  for  new  trial  is  irregular;  though  disposed  of, 
not  on  its  merits,  but  on  the  ground  that  the  matter  of 
law  was  not  objected  to  at  the  trial.  And  such  party 
will  also  remember,  that  in  Jury  cases,  an  appeal  will  lie 
against  the  mere  decree  pronounced,  conformably  to,  and 
in  execution  of  the  verdict ;  as  in  arrest  of  judgment  (*), 

O  Campbell  v,  Campbell,  McL.  and  Rob.  387. 
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CHAPTER  THE  FOURTH. 


et  ^xottttiitifpi  fitlofD,  ptt(tiinq  ^pptaU 


Provuiom/or  Interim  Exeeution  under  4B  Geo.  III.  c,  151,322. — Appli" 
cation  for  Interim  Execution  not  eoneidered  a  proceeding  in  the  original 
cause,  ibw — Record  supposed  to  be  removed  by  Ae  Appeal,  324. — Doubts 
on  this  head,  ib. — Cases  in  which  the  Statutory  provision  failsy  325. 
"Suggestion  of  a  remedy,  ib. 

The  proYisions  of  the  48  Geo.  m.  c.  151,  respecting 
interun  execution  pending  the  appeal,  are  as  foUow : — 

.  Sect.  xvii.  And  be  it  enacted,  tbat  wben  any  appeal  is  lodged  in  the 
Honse  of  Lords  a  copy  of  the  petition  of  appeal  shall  be  laid  by  the 
respondent  or  respondents  before  the  Judges  of  the  division  to  which  the 
canse  belongs ;  and  the  said  division,  or  any  four  of  the  Judges  thereof, 
shall  have  power  to  regulate  all  matters  relative  to  interim  possession  or 
execution,  and  payment  of  costs  and  expenses  already  incurred,  according 
to  their  sound  discretion,  having  a  just  regard  to  the  interests  of  the 
parties,  as  they  may  be  affected  by  the  a£Gunnanoe  or  reversal  of  the  judg- 
ment or  decree  appealed  from. 

Sect,  xviii.  And  be  it  enacted,  that  it  shall  not  be  competent  by  appeal 
to  the  House  of  Lords^  touching  the  regulations  so  made  as  to  such 
interim  possession,  execution,  and  payment  of  expenses  or  costs,  to  stop  the 
execution  of  such  regulations  as  shall  have  been  so  made,  as  aforesaid  re- 
specting the  same:  Provided,  that  when  the  appeal  touching  the  interlocutor, 
appeal,  or  judgment  appealed  from  shall  be  heard,  it  shall  be  competent  for 
the  House  of  Lords  to  make  such  order  and  give  such  judgment  respecting 
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all  matters  whatsoever  which  shall  have  been  done,  or  have  taken  place, 
in  porsaanoe  o^  or  in  consequence  of,  snch  regulations  so  made  as  to 
interim  possession,  execution,  and  payment  of  expenses  or  costs,  as  the 
justice  of  the  case  shall  appear  to  the  said  House  of  Lords  to  require. 

When  it  is  intended  to  take  advantage  of  these  r^a- 
lations,  an  attested  copy  of  the  appeal  must  be  obtained 
from  the  Parliament  OflBce,  and  submitted  to  the  Court  of 
Session;  in  order  that  the  specific  subject-matter  brought 
under  review  by  the  appeal  may  distinctly  appear. 

The  form  of  application  to  the  Court  of  Session  is  by 
petition  (with  the  certified  copy  of  the  appeal  annexed), 
preferred,  I  understand,  not  as  a  proceeding  in  the  ori- 
ginal cause,  but  as  a  separate  independent  step,  resorted 
to  solely  by  virtue  of  the  statute. 

An  appeal  in  Scotland  is  said  to  have  the  effect  of 
removing  the  record,  in  toto,  from  the  lower  to  the  h^her 
jurisdiction.  This  doctrine  is  held  upon  a  principle 
recognised  in  courts,  as  well  of  ecclesiastical  as  of  civil 
jurisdiction  in  that  country ;  and  is,  I  believe,  the  reason 
why  the  application  for  interim  execution  is  considered 
a  proceeditig  dehors  the  original  cause.  As,  however,  it 
is  a  principle  which  has  confessedly  been  productive  of 
inconvenient  consequences,  it  may  be  well  to  consider  in 
what  sense,  and  to  what  extent,  it  will  be  proper  to 
admit  its  operation  in  the  House  of  Lords. 

And  here  it  must  be  observed,  that  whatever  may  be 
the  effects  of  an  appeal  to  tribunals  of  local  jurisdiction, 
it  by  no  means  follows  itnt  the  same,  or  even  similar, 
effects  will  attach  on  an  appeal  to  Parliament.  In  judg- 
ing of  this  question,  the  rules  and  practice  of  the  House 
must  be  considered,  as  weU  as  the  principles  of  the  law 
of  Scotland. 

A  writ  of  error,  no  doubt,  has  the  effect  of  removing 
the  record ;  for  the  royal  mandate  contained  in  it  re- 
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quires  the  .c|tuef  judge  of  the  court  below  to  transmit 
tbe  eatire  record  to  the  csouit  above,  who  retain  it  till 
judgment,  when  it  is  restored  to  the  court  bdow.  But 
an  appeal  has  no  such  operation.  It  is  a  proceeding  by 
the  private  party,  ,without  the  royal  warrant,  simply 
evoking  the  interposition  of  the  Court  of  Review  to  cor- 
rect errors,  in  so  far  as  errors  are  complained  of.  There 
is  no  transmission  of  the  record  required ;  and,  in  fact, 
it  is  not  supposed  that  the  record,  or  any  part  of  it, 
passes  for  a  moment  out  of  the  custody  of  the  inferior 
jurisdiction  ('). 

It  has  been  seen,  that  English  and  Irish  appeals  have 
no  such  effect  as  is  attributed  to  appeals  from  Scot- 
land. On  the  contrary,  English  «id  Irish  appeals  leave 
the  courts  below  in  the  fiill  exercise  of  jurisdiction ;  just 
as  if  no  such  appeals  were  tendered.  Yet  in  form  and 
substance,  there  is  not  any  perceptible  distinction,  in  the 
present  day,  between  an  appeal  from  the  Court  of  Session 
in  Scotland,  and  an  appeal  from  an  English  or  Irish 
Court  of  Equity. 

That  by  force  of  the  general  order  of  19th  April  1709 
^(before  adverted  to  (»») )  execution,  and,  indeed,  all  pro- 
ceedings in  the  Scotch  courts  are  suspended  till  the 
determination  of  the  appeal,  is  certain.  But  this  is  a 
very  different  thing  from  saying  that  the  entire  cause 
is  actually  carried  away  from  the  original  to  the  appel- 
late jurisdiction.  This  last  is  a  proposition,  not  very 
easily  reconcilable  with  the  following  well-considered 


(■)  By  the  Civil  Law  an  appeal  appears 
generally  to  have  had  the  effect  of  sus- 
pending execution.  But  to  this  rule 
there  were  many  exceptions ;  see  Voet's 
Com.,  B.  49,  t.  7.  The  Civil  Law,  how- 
ever, did  not  suppose  that  the  cause 
and  the  record  were  carried  np  from 
the  lower  to  the  higher  jurisdiction. 


That  notion  seems  to  be  borrowed  from 
the  rules  applicable  to  writs  of  advo- 
cation— a  remedy  of  Scotch  law  resem- 
bling a  writ  of  error,  and  still  more 
nearly  a  writ  of  certiorari ;  but  founded 
upon  a  principle  very  distinguishable 
from  that  on  which  appeals  are  rested. 
C)  Bee  ante,  p.  292. 

y2 
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order,  by  which  the  House,  retaining  the  appeal^  granted 
permission  to  the  court  below  to  proceed  on  points  not 
decided  by  the  interlocutor  complained  of. 

Taylor  v,  Richards,  25  July,  1822. — On  the  petition  of  the  respondents 
and  a  report  of  the  appeal  committee,  it  was  ordered  that  the  petitioners 
might  be  at  liberty  to  apply  to  the  court  of  Session,  in  order  that  the  Lord 
Ordinary  might  have  leave  to  proceed  on  the  remit  made  to  him  (by  that 
court)  as  to  the  four  points  not  appealed  from;  and  if  the  said  court 
should  be  satisfied  that  this  might  be  done  without  prejudice  to  the  appeal, 
that  the  Lord  Ordinary  might  proceed  thereon  accordingly. 

The  report  of  the  appeal  conunittee  and  the  order 
made  in  pursuance  thereof,  in  this  case,  show  clearly 
that  in  the  House  of  Lords,  at  all  events,  (whatever  may 
be  the  opinion  entertained  in  Scotland,)  the  cause,  during 
the  dependence  of  the  appeal,  is  not  considered  to  be 
entirely  out  of  the  hands  of  the  Court  of  Session.  For 
how  could  that  court,  or  the  Lord  Ordinary,  have  acted 
on  a  mere  permission  to  proceed,  granted  by  the  House 
of  Lords,  if,  in  point  of  fact,  the  cause  were  at  that  very 
moment  wholly  and  bodily  withdrawn  from  its  power, 
and  transferred  to  the  appellate  jurisdiction?  There 
would,  in  such  a  case,  be  nothing  before  the  Court  of 
Session  upon  which  its  jurisdiction  could  be  exercised. 

This  notion,  that  the  mere  fact  of  appealing  removes 
the  record  and  suspends  all  proceedings  in  the  court 
below,  is  the  more  extraordinary,  since  it  evidently 
is  opposed,  not  merely  to  the  above  order  made  by  the 
House  in  the  case  of  Taylor  v.  Richards,  but  also  to  the 
express  stipulations  of  the  Scots  Bill  of  Rights  C) ;  stipu- 
lations  which,  I  presume,  are  the  law  of  the  land. 

The  Act  of  the  48  Geo.  HL  c.  151,  nowhere  declares, 
either  that  the  cause  is  removed  by  the  appeal,  or  that 
the  court  below  ceases  to  have  jurisdiction ;  far  less  does 

(«)  Supra,  p.  290. 
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it  say  that  the  application  for  interim  execution  is  to  be 
treated  as  an  extraneous  proceeding. 

It  must  be  admitted,  however,  that  so  long  as  the 
general  order  of  the  19th  April,  1709,  continues  unre- 
pealed, the  Court  of  Session  is  utterly  precluded  from 
proceeding  in  the  cause  without  permission  specially 
applied  for  and  obtained  from  the  House.  The  conse- 
quence is,  that  the  remedy  of  interim  execution  afforded 
by  the  statute,  fails  entu-ely  in  two  cases  frequently 
occurring ;  namely,  in  the  first  place,  where  an  appeal 
is  resorted  to  before  the  sum  decerned  for  has  been  fixed 
by  adjudication ;  and,  in  the  second  place,  where  expenses 
or  costs,  awarded  by  the  Court  below,  are  left  unascer-^ 
tained  by  the  interlocutors  submitted  to  review.  In 
either  of  these  cases  interim  execution  may  be  evaded ; 
for  the  statute  gives  no  authority  to  fix  what  has  not 
been  fixed,  or  to  ascertain  what  has  not  been  ascertained, 
by  the  interlocutors  appealed  from;  and  the  order  of 
19th  April,  1709,  prevents  the  Court  of  Session  from 
doing  anything  propria  vigore. 

Under  these  circumstances,  I  venture  (not  however 
without  much  hesitation)  to  suggest  that  in  either  of  the 
two  cases  above  stated,  the  House  might  be  applied  to 
for  leave  to  the  Court  of  Session  to  proceed  in  the  catise: 
regard  being  had  to  the  question  brought  under  review 
by  the  appeal,  and  to  the  necessity  of  requiring  suf&cient 
security  for  the  ultimate  performance  of  the  judgment 
of  the  House. 

But,  it  must  be  confessed,  a  remedy  still  more  effica- 
cious would  be  to  rescind  altogether  the  order  of  19  th 
April,  1709.  And  then  the  general  liberty  of  proceeding 
in  the  Court  of  Session  during  the  dependence  of  the 
appeal,  might  be  placed  on  the  same  footing  as  in  English 
and  Irish  causes. 


826  PRACTICE  ON  SCOTCH  APPEALS. 

Under  such  an  arrangement  the  jurisdiction  of  the 
Court  of  Session  would  continue  operative  notwithstand- 
ing the  appeal,  except  in  one  important  particular; 
namely,  thit  the  interlocutors  submitted  to  review  could 
not  be  recalled,  altered^  varied,  or  affected  by  any  order 
of  the  Court  of  Session  made  subsequently  to  the  recep- 
tion of  the  appeal  in  the  House  of  Lords.  For  it  is  a 
tule  of  self-evident  expediency,  that  the  same  points 
ought  not  to  be  at  once  in  agitation  in  the  Court  aboV6 
and  in  the  Court  below. 

The  Court  of  Session  in  this  way  (unless  restrained  by 
special  order)  would  have  power  to  proceed  in  the  causS 
on  all  points  not  actually  s^  judice  of  the  House  of 
Lords. 

In  one  respect,  however,  a  difference  wotdd  still  remain. 
Thus,  in  English  and  Irish  causes,  aU  orders  of  the  court 
below  are  subject  to  appeal,  without  any  restriction : 
whereas,  under  the  18  sect,  of  the  48  Geo.  HI.  c.  161,  it 
is  incompetent  to  appeal  "  touching  the  regulations  made 
by  the  Comli  of  Session,  as  to  interim  possession,  execu- 
tion, and  payment  of  expenses  or  costs.**  But  the  orders 
of  the  Court  of  Session  on  these  matters  are  required  to 
be  made  "with  a  just  regard  to  the  interests  of  the 
parties,  as  they  may  be  affected  by  the  aflOrmance  or 
reversal  of  the  interlocutors  appealed  firom."  And  secu- 
rity being  usually  exacted  for  performance  of  the  ulti- 
mate judgment  of  the  House,  to  allow  an  appeal  from 
such  orders  would  answer  no  good  purpose,  but  would 
encourage  litigation. 

The  great  evil  to  be  deprecated  is  the  general  stoppage 
of  the  cause  in  the  court  below  till  the  determination 
of  the  appeal.  This  loudly  calls  for  correction ;  and,  it 
is  submitted,  may  be  remedied  by  repealing  the  order 
of  19th  April,  1709,  and  declaring  that  the  Courts  in 
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Scotland  shall  have  liberty  to  proceed,  except  in  so  £ar  as 
the  subject  matt^  of  litigation  is  by  the  appeal  brought 
under  the  review  of  the  House  of  Lords. 

I  have  gone  somewhat  fuUy  into  this  matter,  at  the 
desire  of  a  high  judicial  functionary,  by  whom  my  attri- 
tion was  (mginally  directed  to  it,  as  a  subject  deserving 
of  cozisidera^ion  in  a  treatise  on  the  appellate  jurisdic- 
tion. The  views  suggested  in  this  chapter  have  been 
submitted  to  his  Lordship;  who  has  contributed  the 
following  important  confirmatory  observations : — 

"  The  grievance,"  he  observes,  *'  and  the  only  serious 
one,  is  the  stoppage  of  the  cause;  which  gives  undue 
encouragement  to  appeals.  These,  when  brought  against 
interiocutory  judgments,  upon  di£ferenoe  of  opinion,  are 
a  source  of  great  embarrassment,  oppression,  and  delay. 
On  the  other  hand,  where  leave  to  appeal  must  be 
obtained,  the  Scotch  court  is  not  in  a  fair  situation  for 
exercising  that  discretion.  The  inclination  is  naturally 
to  grant  the  leave.  And  tiiere  are  many  cases  where 
the  Judges  of  the  court  below  might  desire  the  point  to 
be  taken  to  the  House  of  Lords,  so  as  to  ascertain 
whether  the  interlocutory  order  is  to  be  adhered. to  or 
not,  before  finally  disposing  of  the  cause.  But  if  they 
were  to  do  so,  all  further  proceedings  in  the  cause  would 
stop  in  the  mean  time.  And  if  a  jury-trial,  or  any  ascer- 
tainment of  facts,  were  necessary,  the  suspension  of 
proceedings  would  prove  a  great  hardship  to  the  suitor. 
Again,  when  diligence  has  been  used  upon  dependence, 
to  secure  what  may  be  ultimately  found  due,  the  stop- 
page of  proceedings  locks  up  a  man's  funds  for  an  inde- 
finite period,  perhaps  for  years,  to  abide  the  result  of  the 
litigation ;  and  if  at  last  the  interlocutor  be  confirmed, 
the  hardship  of  this  is  the  greater,  and  makes  it  pecu- 
liarly proper  to  let  the  Scotch  courts  proceed  as  the 
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English  and  Irish  courts  do ; — ^the  practical  grievances 
of  the  present  system  being,  in  some  cases,  really 
intolerabla 

^  Occasionally  an  appeal  has  been  entered  jnst  before 
the  actual  liquidation  of  the  sum  contested,  in  order  to 
protract  ultimate  decision,  and  to  stave  off  payment,  it 
might  be,  to  infant  children.  And  yet  the  court  below, 
notwithstanding  all  that  remamed  to  be  done  in  the  cause 
was  but  to  liquidate  the  sum  so  as  to  give  decree  and 
award  interim  execution,  could  not  entertain  a  motion 
even  to  that  effect. 

*•  The  Scotch  courts  would  of  course  take  care  not  to 
make  matters  inextricable,  or  to  add  to  theu'  own  diffi- 
culties by  going  too  fisur  before  the  issue  of  an  appeal. 
They  would  exercise  the  same  discretion  with  which  they 
are  entrusted  by  the  act,  in  the  more  arbitrary  and 
indefinite  matter  of  interim  possession  or  execution. 

**  Interim  execution  under  the  statute  is  mudi  more 
defective  than  may  be  generally  supposed;  for  it  is 
wholly  inapplicable  to  a  great  mass  of  cases,  and,  in 
most  cases,  is  a  remedy  only  for  one  of  the  parties,  viz. 
the  pursuer.  A  defender  can  seldom  proceed  at  all; 
though  the  decision  might  not  only  liberate  his  estate 
and  fiinds  from  diligence,  but  be  attended  with  pecuniary 
consequences  most  important  to  him." 

The  views  taken  of  this  matter  in  courts  of  equity  are 
thus  stated  by  Lord  Chancellor  Brougham  {^) : — **  Appli- 
cations to  suspend  the  execution  of  decrees  are  uniformly 
discouraged.  In  Huguenin  v.  Basely  («),  Lord  Eldon 
says,  that  encouraging  them  would  palstf  the  arm  qf 
justice :  and  though  in  that  case  he  made  the  order  in 
the  special  circumstances,  and  because  it  could  not  pro- 


(^)  Walboume  v.  Ingilby,  1  Milne  and  Keen,  61.  (<)  16  Vea,  180 
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duce  serious  inconvenience,  yet  in  another,  Willan  v, 
Willan  {%  he  re&sed  it  with  costs,  although  it  was  clear 
that  change  of  possession  was  the  consequence ;  and  if 
the  motion  had  been  granted,  the  party's  enjoyment 
would  only  have  been  postponed.  Stays  of  execution 
give  encouragement  to  vexatious  appeals  upon  a  large 
class  of  the  busmess  which  occupies  these  courts.  The 
very  cases  in  which  it  is  of  the  most  essential  import- 
ance that  a  speedy  execution  should  take  place  will  be 
those  in  which  the  argument  for  suspending  execution 
will  be  most  powerful  It  is  needless  to  observe,  that 
were  the  appellate  jurisdiction  so  constructed  as  to  give 
instantaneous  despatch,  then  under  proper  regulations 
(for  even  then  some  restraint  would  be  necessary)  execu- 
tion might  generally  be  stayed,  pending  the  appeal.  But 
whether  an  appellate  court  is  ever  likely  to  be  obtained 
so  constructed  as  to  insure  such  immediate  despatch,  aD,d 
at  the  same  time  so  composed  as  to  obtain  full  confidence 
for  its  decisions,  is  another  and  a  more  serious  question 
upon  which  this  is  no  time  or  place  to  enter." 

It  may  become  necessary  to  consider  whether  the  Court 
of  Session^  in  granting  leave  under  the  statute,  to  parties 
desirous  of  appealing,  ought  not  to  exercise  that  discre- 
tion with  greater  liberality  than  at  present,  in  the  event 
of  the  House  ultimately  determining  that,  for  the  Aiture, 
an  appeal  shall  not  have  the  effect  of  suspending  the 
proceedings  of  the  court  below. 

On  the  whole,  it  seems  not  improbable  that  this  sub- 
ject will,  ere  long,  be  taken  into  consideration  in  the 
proper  quarter,  with  a  view  to  Aiture  regulation. 
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the  Hearing,  334.— Cross  Appeals,  335.—AbatemenU,  ih.—Pieading  in 
fonna  pauperis,  ib. 

The  rules  before  explained  ('),  with  respect  to  recog- 
nisances on  appeals  from  the  English  and  Irish  C!ourts  of 
Equity,  are  alike  applicable  to  appeals  from  the  courts  in 
Scotland  {^). 

The  time  limited  for  entering  into  recognisance  on 
Scotch  appeals  is  fourteen  days  after  such  appeals  re- 
ceived (^). 

When,  in  consequence  of  defects  discovered  in  the  ap- 


{•)  See  ante,  p.  143.  bound  by  the  nsage  of  thia  Honae  to 

(!•)  28th  Feb.,  1842,  The  Lord  Advo-  enter  isto  recognisance  when  ening^ 

cate  V.  Lord  Dunglass. — On  the  petition  as  such,  on  behalf  of  the  Crown,  or  u 

of  the  Lord  Advocate  for  leave  to  pro-  matters  in  which  the  Crown  is  inte- 

ceed  with  the  appeal  without  entering  rested. 

into  the  usual  recognisance  ;  and,  on  (^)  See  Standing  Order,  No.  61,  Ap. 

the  counter  petition  of  the  respondent*  pendix,  No.  1. 

ordered  that  the  Lord  Advocate  ia  not 
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peal  after  lodgment,  an  amendment  becomes  necessary, 
the  appellant  will  lose  no  time  in  presenting  a  petition 
(duly  served  on  two  clear  days'  notice  to  the  other  side) 
praying  leave  to  amend  (^).  The  most  usual  defect  is  the 
want  of  proper  parties. 

The  rules  respecting  necessary  parties  in  Scotch  ap^ 
peals  appear  to  be  substantially  the  same  as  in  English 
and  Irish  causes  (""). 

If  a  party,  in  consequence  of  his  residing  in  England, 
has  been  obliged  to  appear  by  mandatory  in  the  Couji; 
of  Session,  the  mandatory  will  have  to  accompany 
him  to  the  House  of  Lords,  on  appeaL  This  point  was 
decided  in  Stewart  v.  Gibson  (Session  1827),  where 
upon  service  of  the  order  to  answer  upon  the  man- 
datory as  well  as  on  the  principal  party,  the  mandatory 
failed  to  make  appearance.  The  prmcipal  party  put  in 
his  answer,  and  then  tendered  a  cross  appeal.  Upon  a 
petition  by  the  appellant^  the  House  ordered  that  the 
cross  appeal  should  stand  dismissed,  as  irregularly 
brought,  unless  the  cross  appellant  should,  within  a  fort- 
night, apply  to  the  House  for  leave  to  make  the  manda- 
tory a  party. 

When  the  respondent  has  objections  to  the  appeal  on 
the  ground  of  incompetency,  or  irregularity,  he  wiU  not 
put  in  his  answer,  but  will  present  a  petition  praying 
dismissal  of  the  appeal,  in  the  same  manner  as  recom- 
mended, under  similar  circumstances,  in  English  and  Irish 
causes  (^). 

The  order  to  answer  on  a  Scotch  appeal  requires  ser- 
vice thereof  to  be  made  on  the  respondent,  or  upon  any 
of  his  known  counsel  or  agents,  in  Scotland. 

The  mode  of  service  is  by  delivering  a  copy  of  the  order 
either  to  the  respondent,  or  to  his  counsel  or  agent,  show- 
er*) See  aDte^  p.  154.  (0  See  ante,  p.  123.    .     (0  See  aote,  p.  156. 
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ing  him  at  the  same  time  the  original.  The  person  who 
80  serves  the  order  must  then  make  affidavit  of  the  fact 
before  a  justice  of  the  peace,  or  other  competent  autho- 
rity, and  return  the  order  along  with  such  affidavit  (which 
may  be  engrossed  on  the  back  of  the  order)  to  the  agent 
in  London.    The  form  of  affidavit  is  as  follows : — 

J.  S^  of  the  city  of  Edinburgh,  Writer  to  the  Signet,  maketh  oath, 
and  saith  that  he  did  duly  senre  the  within  order  of  the  House  of  Lords, 
npon  M.  M.,  of  the  said  city,  Writer  to  the  Signet,  the  known  agent  of 
the  respondent  in  the  Court  of  Session,  by  deliyering  to  the  said  M.  M. 
a  true  copy  of  the  said  order,  and  at  the  same  time  showing  him  the 
original.  And  this  the  deponent  did  at  Edinburgh  aforesaid  the 
day  of  in  the  year  one  thousand  eight  hundred  and  forty*two. 

Sworn  at  Eklinburgh,  this  ^— day 

of 1842,  before  me  one  of  Her 

Majetty'f  Justices  of  Peace  for  the 
County  of  Edinburgh. 

N.  S.  J.  P. 

The  answer  to  a  Scotch  appeal  is,  in  all  respects,  (ex- 
cept the  title  of  the  court,)  the  same  as  the  answer  to  an 
appeal  from  the  decree  of  an  English  or  Irish  Court  of 
Equity  («). 

The  rules  respecting  due  prosecution  are  the  same  as 
in  English  and  Irish  causes  {% 

So  with  respect  to  evidence,  I  am  not  aware  of  any 
peculiarity  in  Scotch  causes  (»). 

As  to  the  printed  cases  the  rules  also  are  the  same(j); 
except  in  so  far  as  those  rules  have  been  superseded  or 
a£Pected  by  the  following  regulations,  which  are  appli- 
cable solely  to  appeals  from  Scotland: — Thus,  by  the  6 
Geo.  IV.  c.  126,  s,  26,  it  is  enacted — 

That  when  any  cause  shall  be  carried  by  appeal  to  the  House  of  Lords, 
the  appellant  shall  lay  before  the  House  a  copy  certified  as  authentic  by  the 

(«)  See  ante,  p.  169.  (»)  Rid.  ante,  p.  171. 

(^)  Ibid,  ante,  p.  160.  (0  n)id.  ante,  p.  182. 
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ngnature  of  one  of  the  principal  clerks  of  Session,  or  of  one  of  the  assistants 
of  the  said  clerks,  for  whom  the  principal  clerks  shall  bo  responsible,  of  the 
whole  record  of  the  averments  and  pleas  authenticated  by  the  Lord  Ordinary; 
and  instead  of  such  cases  as  are  delivered  at  present  to  the  House  of  Lords, 
each  party  shall  present  to  the  House  of  Lords  a  case  containing  a  printed 
copy  of  the  record  as  authenticated,  and  of  the  case  presented  to  the  Court 
of  Session,  if  such  there  be,  and  they  shall  also  be  at  liberty  to  annex  a 
supplementary  statement  containing  an  account  of  the  farther  steps  which 
have  been  taken  in  the  cause  since  the  record  was  completed,  or  the  former 
cases  prepared,  and  copies  of  the  interlocutors,  or  parts  of  interlocutors 
complained  against,  with  a  summary  of  such  additional  reasons  as  may  be 
thought  fit  set  down  in  the  form  now  used  in  the  House  of  Lords. 

These  regulations  were,  however,  soon  afterwards 
(namely,  on  the  22nd  June,  1829)  unproved  upon  by  the 
following  clause  in  the  Standing  Order,  No.  177 : — 

That  in  aU  cases  of  appeals  from  Scotland,  the  appellant  alone  in  his 
printed  case,  shall  lay  before  the  House  a  printed  copy  of  the  record  as 
authenticated  by  the  Lord  Ordinary ;  together  with  a  supplement  con- 
taining  an  account  without  argument  or  statement  of  other  facts  of  the 
further  steps  which  have  been  taken  in  the  cause  since  the  record  was 
completed,  and  containing  also  copies  of  the  interlocutors,  or  parts  of  inter- 
locutors complained  of,  and  each  party  shall  in  their  cases  lay  before  the 
House  a  copy  of  the  case,  presented  by  them  respectively  to  the  Court  of 
Session,  if  any  such  case  was  presented  there  with  a  short  summary  of 
any  additional  reasons  upon  which  he  means  to  insist,  and  if  there  shall 
have  been  no  case  presented  to  the  Court  of  Session,  then  each  party  shall 
set  forth  in  his  case  the  reasons  upon  which  he  founds  his  argument  as 
shortly  and  succinctly  as  possible. 

It  is,  therefore,  neither  necessary  nor  usual  for  the  Ee- 
spondent  to  incorporate  in  his  printed  case,  the  record  as 
presented  to  the  court  below ;  the  duty  of  bringing  up  a 
copy  of  the  record  being,  by  the  Standing  Order,  devolved 
exclusively  on  the  Appellant.  And  although  the  House 
will  insist  on  having  the  entire  r^cor  J  printed  and  lodged 
upon  the  table,  it  may  not  always  be  necessary  to  print  the 
whole  case  as  presented  to  the  court  below.  On  petition 
to  the  House,  an  order  may  be  obtained,  dispensing  with 
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such  parts  of  the  printed  case  presented  to  the  court 
below,  as  have  no  reference  to  or  bearing  upon  the 
points  decided  by  the  sentence  submitted  to  review. 
Thus,  in  the  case  of  Rose    v.    Drummond,   (Session 
1841,)  there  was  a  very  long  closed  record;  and  ela- 
borate printed  cases  were  presented  to  the  court  below ; 
in   which   last  were   argued  about   a  dozen  distinct 
questions,   each   involving    separate  and   independent 
points  of  law,  of  great  nicety  and  difficulty.    The  court 
below  selected  one  point  which  was  held  sufficient  for  the 
det^mination  of  the  whole  cause ;  and  upon  that  one 
point  they  exclusively  rested  their  judgment,  finding  at 
the  same  time  that  it  was  unnecessary  to  decide  any  of 
the  other  points  raised.    On  appeal,  the  question  arose 
whether  the  appellants  were  boimd  to  print  for  the 
House  of  Lords,  the  whole  record,  as  well  as  their  entire 
printed  case,  great  part  of  both  relating  to  points  not 
decided  by  the  Court  of  Session,  and  which  therefore 
could  not  be  the  subject  of  review  in  the  House  of  Lords. 
Upon  petitions  by  both  parties,  the  Appeal  Committee 
decided  that  the  appellants  must  print  the  record  entire, 
but  as  regarded  the  printed  cases  presented  to  the  court 
below,  leave  was  given  to  both  parties  to  omit  such 
parts  of  them  respectively  as  they  might  be  advised  were 
unnecessary  to  be  laid  before  the  House  of  Lords. 
By  the  50th  Geo.  IH.  c.  112,  s.  11,  it  is  enacted. 

That  when  an  appeal  ahall  be  taken  to  the  Honte  of  Lords,  a  full  copj 
of  the  printed  papers  given  in  to  the  Conrt  of  Session,  certified  by  one  of 
the  principal  clerks  of  Session,  together  with  copies  so  certified  of  soch 
interlocutors  and  minutes  of  the  court,  as  shall  have  been  pronounced  or 
framed  subsequent  to  the  date  of  the  last  of  these  printed  papers  shall  and 
may  be  received  in  evidence,  in  snch  and  the  like  manner  as  extracts  of 
the  whole  proceedings  are  at  present. 

The  copy  thus  certified,  must  be  transmitted  by  the 
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appellant,  so  as  to  be  made  use  of  at  the  hearing.  It 
ought  to  be  in  readiness  four  days,  at  least,  before  the 
day  appointed  for  that  purpose,  when  the  appellant's 
agent  will  cause  it  to  be  delivered  to  the  secretary  of  the 
Lord  on  the  Woolsack. 

Cross  appeals  in  Scotch  causes  are  not  distinguished 
by  any  peculiarity  C"). 

Abatements  of  Scotch  appeals  are  generally  occasioned 
by  the  same  causes,  and  rectified  by  the  same  remedies, 
as  in  English  and  Irish  causes  (^).  It  is  to  be  observed, 
however,  that  the  legal  representative  of  a  deceased 
party  in  a  Scotch  cause,  either  seeking  revivor,  or  requir- 
ing to  be  served  with  notice  of  revivor,  must  be  such  re- 
presentative as  the  law  of  Scotland  points  out.  In  Scotch 
causes,  proof  of  the  title  to  revive  is  required. 

When  either  party  proposes  to  plead  in  forma  pauperis^ 
the  course  is  (after  the  order  to  answer  has  been  made) 
to  present  a  petition,  praying  to  be  admitted  to  plead  in 
forma  pauperis.  Tlie  only  difference  between  this  form 
of  proceeding  and  that  adopted  in  English  and  Irish 
catrses  is,  that  the  party's  affidavit  (which  is  usually  made 
brfo^e  a  Justice  trf  the  Peace)  is,  in  general,  supported  by 
a  certificate  of  poverty,  signed  by  the  Minister,  and  by 
two  Elders  of  the  parish  in  which  the  party  resides, 
stating  the  county  in  which  such  parish  is  situated  (")• 

When  it  is  intended  to  withdraw  an  appeal,  the  course 
of  proceeding  is  precisely  the  same  as  in  English  and 

irish  causes  ("). 

.---   ---  ,    ,  ,,  .     -     - .■    ...... 

(k)  See  ante,  p.  226.  ,  (»)  Ibid,  ante,  p.  269. 

(»)  Ibid,ante,  p.  241.  C)  ^^^'  ^^  P-  2®. 
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CHAPTER  THE  SIXTH. 


<9f  Qe  Hearing* 


Of  Counsel  in  Scotch  causa,  836. — Precedence  oftheLordAdvocate^  ib. — 
0/the  Scotch  Solicitor  General,  337. — Question  as  to  Bean  of  Faculty,  ib. 

The  general  rules  set  forth  respecting  the  hearing  of 
causes,  while  treating  of  the  practice  on  English  and  Irish 
appeals,  are  alike  applicable  to  appeals  from  Scotland(^). 

Scotch  causes  are  ordinarily  argued  by  English  coun- 
sel, or  by  one  English  and  one  Scotch  counsel  of  a  side. 
Questions  of  precedence  occasionally  arise.  It  may  be 
weU,  therefore,  to  say  a  word  of  certain  distinctions,  re- 
cognised at  the  Scotch  Bar ;  for  they  are  peculiar. 

The  leadersof  the  ScotchBar  are :  1,  the  Lord  Advocate  (*•) ; 
2,  the  Dean  of  Faculty;  and  3,  the  Solicitor-General 

Excepting  the  Lord  Advocate  and  the  Solicitor-Gene- 
ral, there  are  no  Queen's  Counsel  in  Scotland ;  and  par 
tents  of  precedence  are  unknown. 

(')  See  ante,  p.  203.  he  ib  a  member  of  that  body,  he  pre- 

0*)  Since  writing  the  above,  I  am  in-  cedes  all  othera  at  the  Scotch  Bar. 

formed  that  the  Lord  Advocate  is  not  With  respect  to   the  office  of  Lord 

necetforUy  (though  nsixeJlj)  a  member  of  Advocate,  see  Bdinb.  Bev.  vol.  39,  p. 

the  Faculty  of  Advocates.    But  when  3^  (January  1824). 
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It  has  been  determined  that  Her  Majesty's  Attorney- 
General  for  England,  **  has  precedency  of  the  Lord  Advo- 
cate for  Scotland,  in  all  matters  in  which  they  may 
appear  as  Counsel,  at  the  Bar  of  the  House  of  Lords  (^)." 

The  Lord  Advocate,  however,  takes  the  lead  of  all  other 
English  Counsel  in  the  same  tribunal. 

The  English  Solicitor-General  leads  the  Scotch  Solici- 
tor-General ;  but,  after  him^  the  Scotch  Solicitor-General 
takes  the  lead  of  all  other  English  Counsel. 

The  Dean  of  Faculty  is  an  officer  whose  rank  has  not 
yet  been  settled  by  any  order  or  practice  of  the  House ; 
although  he  frequently  appears  there  as  Counsel  in  Scotch 
appeals.  In  his  own  country  he  has  very  high  pretensions. 
Of  the  Scotch  Advocates,  a  corporate  body,  he  is  the 
head ;  elected  by  themselves.  In  that  capacity  he  takes 
the  lead  of  every  other  member  of  the  corporation.  He 
does  not  claim  precedence  over  the  Lord  Advocate  (^),  be- 
cause the  Lord  Advocate  is  not  necessarily  a  member  of 
the  bar,  but  ta  a  miniBter  of  the  crown,  e,«o^  ra^k  next 
after  the  Lord  President,  and  before  the  Lord  Justice 
Clerk.  The  office  of  Lord  Advocate,  moreover,  is  of 
higher  antiquity  than  that  of  Dean. 

The  Dean  of  Faculty,  however,  uniformly  leads  the 
Scotch  Solicitor-General,  who  concedes  the  point.  And  at 
the  Bar  of  the  House  of  Lords,  in  a  Scotch  cause,  he  con- 
tests precedence  with  the  Queen's  Attorney-General. 

The  grounds  of  the  Dean's  claim  to  lead  the  bar  of  both 
countries  in  Scotch  causes,  were  stated  in  a  case  (Session 


(c)  This  was  resolved  under  the  a4- 
Tice  of  Lord  Chancellor  Brougham,  on 
the  4th  August,  1834.  See  Journals, 
and  2  01.  and  Fin.,  481. 

(')  Although  this  is  so  stated  in  the 
text,  the  rival  pretensions  of  these 
functionaries  was  formerly  much  de- 
bated ;  for  in  1794,  a  motion  was  carried 


in  the  Faculty,  to  remove  the  cele- 
brated Harry  Erskine  from  the  place  of 
Dean  ;  and  to  confer  the  office  on  the 
Lord  Advocate  of  the  day  ;  for  which 
this  reason,  among  others,  was  assigned 
namely,  that  it  would  get  rid  (for 
a  time  at  least)  of  the  question  as  to 
precedence. 
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1828),  in  which  Mr.  Brougham,  then  holding  a  patent  of 
precedence,  and  Sir  James  Moncreiff,  at  that  time  Dean 
of  Faculty,  were  both  of  counsel  for  the  appellant.  At 
the  opening,  a  question  arose  respecting  the  right  to  lead. 

Mr.  BroiAgham  said,  that,  as  he  had  the  honour  to  be  a  Scotch  advocate, 
as  well  as  a  member  of  the  English  bar,  he  felt  that  he  owed  in  this 
matter  a  sort  of  divided  allegiance,  occasioning  a  difficulty  of  which  he 
would  gladly  get  rid  by  yielding  precedence  to  his  learned  friend,  whose 
great  abilities  and  high  reputation  had  placed  him  at  the  head  of  the  bar 
of  Scotland — a  bar  justly  celebrated,  as  their  lordships  well  knew,  perhaps 
beyond  the  bar  of  any  other  country,  not  only  for  legal  accomplishments, 
but  for  science  and  literature.  The  point  of  precedence,  however,  involved 
the  interests  of  other  parties ;  and  the  question  was,  in  fact,  one  of  absolute 
right,  not  to  be  determined  by  any  reference  to  mere  personal  consi- 
derations, lie  must,  therefore,  notwithstanding  his  great  respect  for  the 
Dean  of  Faculty,  insist  on  his  privilege  to  take  the  lead  of  him  in  all 
causes  at  their  lordships'  bar. 

iS^iV  James  Moncveiff  stated,  that  by  virtue  of  the  office  which  he  had 
the  honour  to  hold,  he  claimed  a  right  to  take  the  lead  of  all  counsel  in 
the  courts  of  Scotland ;  and  he  contended  that^  as  the  House  was  then 
sitting  to  hear  a  Scotch  appeal,  their  lordships  were,  in  fact,  acting  pro 
tempore  as  a  Scotch  court  of  justice ;  and  if  so,  he  was  entitled  to  precede 
his  learned  friend. 

Lord  Chancellor  Lyndhurst,  We  cannot  go  into  the  matter  now. 
Some  arrangement  may,  I  should  think,  be  made. 

Mr.  Brougham  then  agreed  that  the  case  should  be  opened  by  the  Deaa 
of  Faculty ;  but  protested,  that  such  consent  must  not  be  drawn  into 
precedent  hereafter.  Sir  James  Moncreiff  accordingly  opened,  and  replied 
for  the  appellant. 

The  position  of  Sir  James  Moncreiff  is  hardly  sustain- 
able. The  House  of  Lords,  I  apprehend,  is  not  a  Scotch 
court  Neither  is  it  an  English  court ;  nor  an  Irish  court 
But  it  is  the  High  Court  of  the  Imperial  Parliament; 
whose  character  undergoes  no  change,  however  much  its 
functions  may  vary  in  the  alternate  exercise  of  legislative, 
judicial,  or  deliberative  authority. 

In  proposing  the  resolution  of  the  House  of  Lords,  be- 
fore adverted  to,  respecting  the  relative  position  of  the 
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Attomey-Greneral  and  the  Lord  Advocate,  Lord  Chancellor 
Brougham  took  occasion  to  observe,  that  the  question  as 
to  the  precedence  of  the  Dean  of  Faculty  was  one  of 
greater  difficulty,  involving  very  diflferent  considerations ; 
with  respect  to  which,  he  desired  to  be  understood  as 
oflFering  no  opinion  (®). 

(')  The  precedence  of  the  Dean  of  with  Queen's  counsel  in  London,  in 
Faculty  (Hope),  now  Lord  Justice  1838 — 9,  though  not  by  the  Attorney- 
Clerk^  was  admitted  in  arrangements      OeneraL 
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CHAPTER  THE  SEVENTH. 


^t  Sl^tttrffmmt,  eo0t0^  anir  ^xttntion. 


Judgments  by  consent^  340. — Judgments  atcarding  CostSy  342. — Questiong 
in  Court  of  Session^  as  to  Costs  prior  to  Appeal^  ib. — McTavish  ▼. 
Turner^  and  Wilson  v.  Sinclair ^  344. — Probable  source  of  misappre^ 
hension  in  the  Court  of  Session^  345. 

Judgments  m  Scotch  causes  do  not  substantially  differ 
from  judgments  upon  appeals  from  English  and  Irish 
Courts  of  Equity  (»). 

In  Scotch  causes  there  are  many  examples  of  judg- 
ments by  consent,  where  the  parties,  with  the  view  of 
saving  the  expense  of  a  hearing,  come  to  an  agreement ; 
which,  being  reduced  into  writing,  signed,  delivered 
in,  and  sanctioned  by  the  House,  is  allowed  to  be 
incorporated  in  the  judgment,  disposing  of  the  appeal.  I 
have  not  seen  any  instances  of  this  course  of  proceeding  in 
English  or  Irish  causes. 

Gumming  v.  FergosoD,  23  April,  1726.     Counsel  being  caUed  in  to  be 
heard  upon  this  appeal,  Mr.  Attorney-general,  on  the  part  of  the  appel- 

(•)  See  Practice  on  English  and  Irish  Appeals,  ante,  p.  217. 
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lout,  haying  first  stated  the  nature  of  the  case,  did  then  acquaint  the 
House  that  the  said  parties  were  come  to  an  agreement,  and  that  the  same 
was  put  in  writing,  which,  if  their  lordships  pleased,  they  desired  might 
he  confirmed ;  and  Mr.  Solicitor- General  likewise  acquainting  the  House 
that  the  respondent  did  consent  to  the  said  agreement,  the  same  was 
therefore  signed  hj  hoth  parties  at  the  har,  and  it  heing  then  read  and 
delivered  in,  the  counsel  were  directed  to  withdraw,  and  being  withdrawn, 
and  consideration  had  in  relation  to  this  matter,  it  was  ordered  and 
adjudged,  according  to  the  said  agreement  that  the  interlocutor  complained 
of  be  rcTersed,  &c. 

Lauder  v.  Anderson,  2  Feb.,  1737.     On  the  day  appointed  for  hearing, 
counsel  were  called  in,  and  the  counsel  for  the  respondent  acquainting  the 
House  that  the  parties  were  come  to  an  agreement,  which  was  reduced  to 
writing,  and  that  it  was  desired  the  same  might  be  made  the  order  of 
the  House,  and  the  counsel  for  the  appellant  consenting  to  what  was 
proposed,  the  said  written  agreement  was  read  at  the  bar,  and  being 
delivered  to  the  clerk,  the  counsel  were   directed  to  withdraw.     The 
agreement  was  then  read  at  the  table ;  and  consideration  being  had  thereof, 
it  was  ordered  and  adjudged  (according  to  the  said  written  agreement), 
that  upon  payment  of  the  principal-money,  interest,  and  costs  paid  by  the 
respondent  in  purchasing  the  adjudications,  and  other  debts  and  securities 
affecting  the  appellant's  late  father's  estate,  that  the  respondent  should 
convey  to  the  appellant,  or  as  he  should  direct,  all  the  said  adjudications, 
debts,  and  securities,  and  that  an  account  thereof  be  taken  before  the  Court 
of  Session  in  Scotland,  in  which  the  respondents  should  have  allowance  of 
all  reparations,  improvements,  and  other  just  allowances,  the  respondent 
accounting  for  the  rents  and  profits  of  the  said  estate,  received  by  him,  or 
by  any  person  to  his  use ;  and,  that  previous  to  the  taking  of  the  said 
account,  the  appellant  should  give  such  security  as  the   court  should 
direct,  for  payment  to  the  respondent  of  the  costs  of  all  proceedings  in 
this  cause,  as  well  in  this  House  as  in  the  Court  of  Session,  to  be  taxed 
by  the  said  court,  within  such  time  as  the  said  court  should  direct,  in 
case  the  appellant  shall  not  redeem  and  pay  the  money  that  should  be 
found  due.     And  if  the  appellant  should  not  give  such  security,  then  the 
interlocutors  complained  of  should  be  afiirnied.    And   it  was  further 
ordered,  that  the  said  Lords  of  Session  do  give  proper  directions  for 
carrying  this  order  and  judgment  into  execution. 

Duke  of  Hamilton  v.  Cochrane,  23  Jan.  1765.  An  agreement,  made 
between  the  parties,  was  made  an  order  of  the  House,  as  follows  : — It  is 
ordered  by  ^e  lords,  that  the  whole  matter  in  dispute  between  tlie  parties 
be  referred  to  the  determination  of  the  Honourable  Charles  Yorke  and  the 
Lord  Advocate  of  Scotland,  with  power  to  them  to  choose  an  umpire;  and 
that  the  award  shall  be  final  if  made  within  six  months. 
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Macqueenv.  Ramsay,  6  March,  1770.  Upon  reading  the  petition  of  tbe 
agents,  in  a  cause  in  which  Robert  Macqneen,  Esquire  {*),  was  appellant, 
and  Robert  Ramsay,  respondent,  setting  forth,  &c.,  and  praying  that 
their  lordships  would  be  pleased  to  reverse  the  interlocutor  of  the  Lords 
of  Session,  appealed  firom  : — It  was  ordered  and  'adjudged,  that  the  inter- 
locutor complained  of  in  the  said  appeal  be,  and  the  same  was  thereby 
reyersed. 

Wilson  r.  Wilson,  24  February,  1795.  This  day  having  been  appointed 
for  the  further  consideration  of  the  cause,  and  an  agreement,  signed  by  the 
parties  and  delivered  in  at  the  bar  by  their  counsel,  which  agreement  they 
requested  might  be  made  an  order  of  the  House : — It  was  ordered,  that 
all  actions,  suits,  disputes,  and  controversies  now  depending  between  the 
appellant  and  respondent  should  be  submitted  and  referred  to  the  arbi- 
trament and  final  determination  of  8imon  Fraser,  Esq.,  Robert  Chamock, 
and  Charles  Wilkieson,  all  of  London,  Merchants,  or  any  two  of  them ; 
and  that  the  parties  in  the  said  appeals  do  forthwith  proceed  to  carry  into 
effect  the  agreement  so  signed  and  delivered  in  at  the  bar  by  the  counsel 
in  the  said  appeals,  on  Friday  last^  and  that  the  said  appeals  be  adjourned 
till  the  further  order  of  this  House. 

When,  in  a  Scotch  cause,  costs  are  awarded,  it  has 
lately  become  the  practice  to  annex  to  the  judgment  of 
the  House  a  remit  in  these  terms : — 

And  it  is  further  ordered,  that  the  said  appellant  do  pay,  or  cause  to  be 
paid,  to  the  said  respondent,  the  costs  incurred  in  respect  of  the  said  appeal ; 
the  amount  thereof  to  be  certified  by  the  Clerk-assistant.  And  it  is 
further  ordered,  that  unless  the  costs,  certified  as  aforesaid,  shall  be  paid 
to  the  party  entitled  to  the  same,  within  one  calendar  month  from  the 
date  of  the  certificate  thereof  the  cause  shall  be  remitted  back  to  the 
Court  of  Session  in  Scotland,  or  to  the  Lord  Ordinary,  officiating  on  the 
bills  during  the  vacation,  to  issue  such  summary  process  or  diligence  for 
the  recovery  of  such  costs  as  shall  be  lawful  and  necessary. 

To  this  remit  eflfect  is  given  by  the  court  below.  And 
it  appears,  that  even  the  solicitor  of  the  party,  on  a  pro- 
per application  for  that  purpose,  may  have  the  costs  of 
the  appeal ;  for  the  recovery  of  which  the  necessary  dili- 
gence or  process  will  be  issued  («). 

0*)  Afterwards  the  celebrated  Lord  (^)  Clyne  «.  dyne's  Trustees, 

Justice  Clerk  of  Scotland.  Dec.  1839^  2  Sh.  and  D^  2  Ser.  242. 
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Besides  this  method  of  enfordiig  payment  of  costs,  the 
other  modes  of  proceeding  prescribed  for  the  same  pur- 
pose, in  treating  of  English  and  Irish  appeals  {%  are  also 
open  to  the  party  in  whose  behalf  an  award  of  costs  has 
been  granted  in  a  Scotch  appeal. 

After  the  judgment  of  the  House  has  been  forwarded 
to  Scotland,  questions  sometimes  occur  in  the  Court  of 
Session,  as  to  the  costs  incurred  prior  to  the  date  of  pre- 
senting the  appeal.  These  questions  have  occasioned 
much  litigation  (as  will  appear  by  reference  to  the  cases 
cited  imdemeath)  (^) ;  litigation  arising  chiefly,  as  I  con- 
ceive, from  an  idea  entertained  in  Scotland,  that  the 
(Jourt  of  Session  has  no  power  to  deal  with  those  costs, 
unless  express  authority  be  conveyed  for  that  purpose 
by  the  judgment  disposing  of  the  appeal. 

Hence  it  has  been  held,  that  under  a  judgment  with  a 
remit  "  to  do  as  shall  seem  just,'*  or  "  to  proceed  as  may 
be  consistent  with  this  judgment,*'  the  Court  of  Session 
has  no  power  to  deal  with  the  matter  of  costs  incurred  in 
that  court,  anterior  to  the  date  of  the  appeal. 

Nay,  more ;  in  two  cases  the  Court  of  Session  have  re  - 
fused  to  give  effect  to  the  express  words  of  the  judgment 
of  the  House,  because  that  judgment  did  not  contam  a 
special  remit  directing  them  to  do  so. 

In  the  first  of  these  cases,  M*Tavish  v.  Turner  {%  the 


(^)  See  ante,  p.  266. 

(*)  Pringle  f.  Todd's  Legatees,  Diet, 
e.  Expenses  Appendix,  No.  1.— Oeddes, 
16th  February,  1816,  Fac.  CoU.— WU- 
son,  18th  June,  1818,  F.  0.— Reid  v. 
Hope,  &c.,  4  8.  and  D.,  198. — Maberly 
V.  Bank  of  Scotland,  ibid.  550. — Ag- 
new's  Executrix  9.  Earl  of  Stair,  ibid. 
757.— Lord  Fife  v,  DnfiF,  Ac,  ibid.  818. 
— Speir  fj.  Dunlop,  5  S.  and  D.,  729. — 
Dick  T,  Corbet's  Trustee,  6  S.  and  Dj 
396  and  9  S.  and    D.  93.— Stirling  v. 


Dunn,  9  S.  and  D.,  276. — Mactavish 
9.  Mackenzie's  Trustee,  ibid.  431. — 
Cljne  V.  Caledonian  Iron  Companj, 
10  S.  and  D..  132. — Torrance  v.  Craw- 
fuird,  &c.,  ibid.  193.— "Wilson  «.  Sinclair, 
ibid.  640. 

Stewart  «.  Scott,  Uth  March,  1830^ 
S.  and  D.,  14,  692.  Also  Forlong  v, 
Taylor's  Executors,  19th  June,  1838, 
16  S.  and  D.,  1168.. 

0  9  Sh.  and  D.,  431. 
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Lord  Ordinary  had  pronounced  an  interlocutor  assoilzing 
the  defender,  but  not  awarding  costs.  This  interlocutor 
was  afterwards  reversed  by  the  Judges  of  the  Inner 
House,  who  decreed  in  favour  of  the  pursuer,  with  costs. 
The  defenders  appealed  to  the  House  of  Lords  against  the 
interlocutor  of  the  Lord  Ordinary,  in  so  far  as  it  had  re- 
fused  costs ;  and  against  the  judgment  of  the  Inner  House 
upon  the  merits.  The  House  gave  judgment  of  general 
reversal  as  prayed.  The  circumstances  were  precisely 
similar  in  Wilson  v.  Sinclair  (»). 

On  applying  to  the  Court  of  Session  to  execute  these 
judgments,  the  costs  which  had  been  refiised  by  the  Lord 
Ordinary  were  demanded  by  the  appellant,  on  the  plain 
ground,  that  as  the  Lord  Ordinary's  interlocutor  had  been 
reversed,  in  so  far  as  it  had  refiised  costs,  the  costs  so 
refiised  must  be  allowed ;  otherwise  effect  could  not  be 
given  to  the  judgment  of  reversal.  But  the  Court  of 
Session  did  not  so  view  the  matter.  Their  Lordships 
held,  that  without  an  express  remit  or  direction^  they 
could  do  nothing ;  and  accordingly  they  rejected  the  ap- 
pellant's application.  The  consequence  was  that  in  both 
cases  appeals  were  again  presented,  complaining  that  the 
court  below  had  not  carried  the  judgments  of  the  House 
into  execution.  In  the  one  case  (M*Tavish  c.  Turner)  the 
question  was  compromised.  But  in  the  other  (Wilson  v. 
Sinclair)  a  petition  was  presented  by  the  respondent  to 
have  the  appeal  dismissed  as  incompetent.  This  peti- 
tion was  referred  to  the  Appeal  Committee,  and  stood 
over  for  about  nine  years,  without  any  proceedings  on 
either  side.  In  the  Session  of  1841,  however,  the  petition 
was  ultimately  disposed  of  by  a  report  to  the  House,  re- 
commending that  the  appeal  should  stand  dismissed;  and 

(r)  10  Sh.  and  D.,  640. 
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an  order  was  made  accordingly.  This  order  proceeded 
partly  on  the  ground  of  want  of  due  prosecution,  and 
partly  because  it  was  held,  that  the  point  was  substan- 
tially resolvable  into  a  question  of  costs.  The  decision, 
however,  was  not  upon  argument  by  counsel ;  and  is  not 
to  be  regarded  as  at  all  deciding  that  the  Court  of  Session 
had  done  right  in  refusing  the  costs. 

It  must  be  observed  that  the  difficulties  which  embar- 
rass the  Court  of  Session  in  proceeding  under  judgments 
by  the  House  of  Lords,  are  not  experienced  under  similar 
circumstances,  by  the  courts  either  of  this  country,  or  of 
Ireland. 

There  is  a  principle  which  runs  through  all  the  cases 
referred  to  in  this  chapter,  and  governs  the  decision  of 
them ;  namely,  that  the  cause  is  carried  up  by  the  appeal, 
and,  consequently,  that  the  Court  of  Session  ceases  to 
have  jurisdiction,  and,  in  fact,  has  no  materials  before  it 
for  the  exercise  of  jurisdiction,  from  the  moment  the 
appeal  has  been  received.  Acting  on  this  principle,  the 
Court  of  Session  hold,  that  in  dealing  with  the  cause 
after  judgment  by  the  Lords,  they  have  no  powers  of 
original  jurisdiction,  and  can  do  nothing  but  merely 
execute  the  mandates  of  the  House. 

If  the  principle  thus  adopted  in  the  Court  of  Session  be 
correct,  theu"  decisions  logically  flow  from  it,  and  are 
unimpeachable. 

But  if  (as  already  very  humbly  suggested)  it  be  a 
mistake  to  hold  that  the  cause,  or  the  record,  is  removed, 
or  that  the  jurisdiction  of  the  court  below  is  extinguished, 
by  the  appeal ;  the  views  upon  which  these  cases  have 
been  decided  may  perhaps  advantageously  admit  of  re- 
consideration. 

It  has,  however,  been  suggested  (by  a  very  high  autho- 
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rity  in  the  law  of  Scotland)  that  the  judgments  of  the 
House  might  be  differently  framed.  And  there  is  no 
doubt  it  would  occasionally  be  desirable  to  make  some 
additions  to  those  judgments,  in  order  to  obviate  uncer- 
tainty and  prevent  litigation. 
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^ititov^  ot  l^t  Sfnvititiittion. 


Ancient  Course  of  Proceeding^  349. — Case  of  Gerard  Salveyn^  8  Edward 
ILy  351.-0/  Hadhfjoe,  22  Edward  IIL,  ih.-- Of  Bishop  of  Norwich^ 
50  Edward  II I. ^  ib.— ^or/  of  Salisbury  v.  Earl  of  March^  Temp» 
Richard  IL^  352. — Prior  of  Montague  v.  Seymour^  7  Richard  11,^ 
854. — Metham  v.  Aske^  13  Richard  II,,  ib. — Frere  v.  Aske^  13 
Richard  IL^  355. — Prebendary  of  Lincoln  t.  Prior  of  Hunting^ 
don^  15  Richard  11.^  ib. — /)ea»  awe?  Chapter  of  Lichfield  v.  Prior 
of  Newport   Pagnell^     18  Richard   IL^  ib. — Basset  v.    iA«    King^ 

2  Henry  IV.y  ib. — Cawtf  o/"  i2o^^  Deyncourt^  5  Henry  IV.,  356. — 
(y  ./bAn  cfe  Gunwardby^  1  Henry  F.,  ib. — Of  Richard  Cattermayne^ 

3  Henry  F.,  ib. — En^or  from  Irish  House  of  Lords^  8  Henry  VI,, 
ib.— Ca*tf  o/"  Flourdew,    1   Henry  VIL^  SSl.-^Rarity   of  Writs  of 
Error  in  Parliament^  from  Henry  VII.  to  James  /,,  859. — i^inc  m 
reign  of  James  /.,  ib. — Numerous  in  Long  Parliaments  ib. — Settled 
Course  of  Practice  at  thatperiody  ib. — Conclusion,  360. 

SiE  Matthew  Hale(^)  informs  us  that  the  ancient 
course  of  proceeding  upon  error  in  parliament  was  either 
by  petition  or  by  writ :  thus 

1.  By  petition  to  the  King,  or  to  the  King  and  the  Lords,  setting 
forth  the  cause  of  complaint,  and  praying  that  '^  The  record  of  the  court 
below  might  be  removed  into  Parliament,  to  examine  the  errors  and  do 
right  to  the  party.     And  if  the  petition  were  indorsed  that  it  be  done,  the 

(*)  Lords'  Jurisdiction,  p.  135. 
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Chief  Justice  was  commanded,  by  order  of  the  King  (^),  and  sometimes 
of  the  King  and  Lords,  and  sometimes  of  the  Lords,  to  bring  the  record 
into  Parliament ;  and  thereupon  the  party  assigning  his  errors,  a  scire 
facias  issued  to  the  sheriff,  under  the  Great  Seal,  to  give  notice  to  the 
defendant,  ad  audiendum  errores,  returnable  most  commonly  the  next 
Parliament.  This  petition,  thus  indorsed,  was  in  nature  of  a  special  com- 
mission to  the  Parliament  to  proceed  in  examination  of  the  errors ;  for  the 
petition  and  indorsement  were  both  of  record,  and  filed  of  record,  and 
most  commonly  entered  on  the  Parliament  Roll.  And  this  certainly  was 
the  most  usual  course  of  removing  the  record;  for  the  Chief  Justice,  being 
ordinarily  present  in  Parliament,  and  having  such  command,  ore  tenus^  or 
by  order,  there  was  no  need  of  a  special  writ  to  command  him. 

2.  By  Writ  of  Error  directed  to  the  Judge  that  had  the  custody  of  the 
record  to  bring  it  into  Parliament.  And  this  has  been  the  method  gene- 
rally  used,  especially  since  the  time  of  Edward  lY. ;  and  is  much  more 
secure  for  the  Judge  that  brings  up  the  record,  and  more  regular  than  the 
other  way  of  petition." 

Proceedings  by  petition  and  by  writ,  however,  were 
evidently  in  substance  the. same;  the  diflference  being 
merely  technical.  Both  modes  appear  to  have  been  used 
indiscriminately  at  a  very  early  period ;  and  in  many 
instances  it  is  not  easy  to  ascertain  which  course  was 
adopted,  neither  is  it  very  material  to  inquire. 

The  remedy,  in  whatever  form  resorted  to,  was  founded 
upon  a  principle  indicative  of  considerable  refinement 
and  civilisation  in  those  distant  ages.  No  corruption  or 
intentional  injustice  was  imputed  to  the  courts  below. 
The  proceeding  was  taken  merely  on  the  ground  of  sup- 
posed misapprehension  in  point  of  law ;  which  being  once 
rectified  by  the  court  above,  the  record,  with  the  amended 
judgment,  was  remitted  back  for  execution.  The  petition 
or  writ  of  error  therefore  stands  favourably  contrasted 
with  the  ruder  methods  of  redress  adopted  anciently  in 
other  countries  for  the  rectification  of  decrees ;  in  Scot- 

(^)  Pretextu  cujus  petitionis  dictnm      cessum  in  Farliamentario.   Rot.  Pari. 
fuit  CaDcellario  per  ipsum  Regem  quod       1 E.  III.  part  1.  m.  21.    Hale,  172. 
deportare  faceret  Recordum   et  pro 
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land,  for  example,  where  the  **  falsing  of  dooms*'  appears 
to  have  implied  delinquency  on  the  part  of  the  inferior 
judges ;  for  which  reason,  upon  all  proceedings  in  that 
kind,  they  were  usually  made  defendants. 

Of  the  writ  of  error  in  parliament  the  earliest  distinct 
specimen  on  record  is  perhaps  the  following : — 

In  the  Parliament  holden  8  Edward  II.  (1315)  (c),  Gerard  Salveyn 
prayed  the  King  to  grant  him  a  Writ  of  Error,  for  the  purpose  of  hring' 
ing  before  His  Majesty  in  Parliament  the  record  and  process  upon  a  judg- 
ment by  his  Justices.  To  which  petition  the  response  made  was,  '^  Let 
him  have  a  writ  to  cause  the  record  and  process  to  be  brought  np  (^).'' 

The  next  case  deserving  of  attention  is  recorded  in  the 
Year  Books  {% 

In  the  Parliament  holden  22  Edward  III.  (1350),  on  the  petition  of  one 
Hadlowe,  or  Shadlowe,  and  his  wife,  a  Writ  of  Error  was  addressed  to  the 
Lord  Chief  Justice  of  the  Court  of  King's  Bench,  William  de  Thorpe, 
who,  in  pursuance  of  the  command  which  it  contained,  brought  up  the 
record,  and  deposited  it  on  the  Lord  Chancellor's  Woolsack.  The  result 
does  not  appear. 

A  writ  of  error  from  the  Court  of  Common  Pleas  per 
saltum,  was  not  allowed.  This  appears  by  the  following 
case: 

In  the  Parliament  holden  50  Edward  III.  (1376),  the  Bishop  of  Nor- 
wich (J)  prayed  that  the  record  and  process  on  a  judgment  of  the  Court 
of  Common  Pleas  might  be  ordered  to  be  brought  into  Parliament  for 
correction ;  but  it  was  answered,  with  the  assent  of  all  the  Judges,  that 
the  cause  should  have  been  previously  submitted  to  the  Court  of  King's 


(«)  Rot.  ParL,  8  Edward  II. 

(<i)  IIabea$  Brevia  ad  faciendum  venire 
Jlecorditm  et  proceseum.  Sometimes  the 
Chancellor  was  orally  commanded  to 
cause  the  record  to  be  brought  up. 
Thus  in  the  Rolls  of  Parliament  of  the 
1  Edward  III.,  part  1.,  m.  21,  upon 
the  petition  of  a  complainant  the  fol- 
lowing order  appears  :  **  Pretextu  cu- 
jus  petitionis  dictum  fuit  Cancellario 
per  ipsum  Regem  quod  deportare 
faceret  recordum  et  proceesimi  in  Par- 


liamentario."  An  order  which  the 
Chancellor  most  probably  executed,  by 
issuing  a  writ  of  error  under  the  Great 
Seal,  addressed  to  the  Chief  Judge  of 
the  Court  possessed  of  the  record. 

(•)  Year  Book,  22  Edward  III. 

0  Instead  of  giving  the  references 
for  this  and  the  following  cases,  I 
shall  ensure  greater  accuracy  by  re- 
questing the  reader  to  avail  himself  of 
the  Index  to  the  Rolls  of  Parliament, 
and  to  the  Lords'  Journals. 
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Bench ;  and  ^^  if  the  errors  were  not  oorrected  bj  thai  court,  they  might 
then  be  rectified  by  Parliament,  bui  not  before" 

The  following  case  shows  the  maturity  and  settled 
character  of  the  forms  of  proceeding  upon  error  in  par- 
liament nearly  five  centuries  ago;  and  furnishes  an 
edifying  example  of  perseverance  in  an  unprosperous 
litigation : 

In  the  Parliament  holden  1  Richard  II.  (1377),  a  petition  of  William 
de  Montagu,  Earl  of  Salisbury,  to  the  king,  being  read,  complaining  of  a 
judgment  of  the  Court  of  King's  Bench  as  erroneous ;  stating,  that  in  pur- 
suance of  that  judgment,  Roger  de  Mortimer,  late  Earl  of  March,  had 
unjustly  recovered  from  the  petitioner  certain  lands  in  Wales;  that  the 
said  Earl  of  Salisbury  had  sued  for  redress,  by  divers  petitions  from  Par- 
liament to  Parliament ;  and,  amongst  others,  had  applied  to  the  Parlia- 
ment holden  at  Westminster  in  the  46th  of  Edward  III. ;  and  praying  that 
Edmund,  the  present  Earl  of  March,  might  be  sunmioned,  and  that  the 
record  and  process  might  be  brought  before  the  king  and  council  in  Par- 
liament, there  to  be  examined,  and  if  erroneous,  reversed.  It  was  or- 
dered, that  the  Chief  Justice  should  bring  the  said  record  and  process  into 
Parliament  without  delay.  The  Chief  Justice  brought  the  same  accord- 
ingly, tacked  to  divers  other  records.  Whereupon,  the  Earl  of  Salisbury 
assigned  errors ;  and  a  writ  of  scire  facias  was  awarded  to  warn  the  said 
Earl  of  March  to  appear  and  hear  the  same  at  the  next  Parliament,  at 
which  the  said  record  and  process  were  ordered  to  be  forthcoming ;  the 
Chief  Justice,  in  the  meantime,  by  order  of  the  House,  carrying  back  the 
record  and  process  to  the  Court  of  King's  Bench,  there  to  remain  until 
again  required. 

In  the  next  Parliament,  holden  at  Gloucester,  after  the  Feast  of  St. 
Luke  the  Evangelist,  on  Wednesday  the  21st  Oct.,  2  Richard  II.  (1378) 
the  proceedings  enrolled  in  the  last  Parliament  are  recited ;  and  then  are 
successively  stated  the  appearance  of  the  Earl  of  Salisbury ;  the  bringing 
up,  for  the  second  time,  of  the  record  and  process  by  the  Lord  Chief  Jus- 
tice ;  and  a  return  of  non  est  inventus^  by  the  Sheriff  of  Shropshire.  The 
Earl  of  Salisbury,  therefore,  prays  an  alias  scire Jacias  to  be  directed  to  the 
Earl  of  March,  requiring  his  appearance  before  the  king  at  the  next  Par- 
liament, which  is,  accordingly,  awarded ;  and  the  record  and  process  are 
ordered  to  be  forthcoming  as  before. 

In  the  next  Parliament,  holden  at  Westminster,  on  the  Quindene  of 
Easter,  2  Richard  II.  (1378-9),  the  proceedings  in  the  last  Parliament  are 
recited,  and  the  record  states  the  alias  scire  faciaSy  and  the  return  thereto. 
The  Earls  of  Salisbury  and  March  both  appear ;  and  the  writ,  return,  re- 
cord, and  process  being  read,  the  plaintiff,  by  his  attorney,  offers  to  assign 
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the  errors.  The  Earl  of  March  excepts  to  the  writ  of  cUias  teire  facias^ 
as  not  sufficiently  describing  him.  To  which  the  Earl  of  Salisbury  an- 
swers ;  and  it  is  entered,  that  ^^  the  Parliament  being  near  an  end  when 
this  business  was  entered  upon,  and  there  being  other  business  of  import- 
ance, a  day  is  given  to  the  parties  to  the  next  Parliament,  all  things  to  be 
in  the  same  state  as  they  then  were ;  and  saving  to  the  parties  their  rea- 
sons and  challenges  whatsoever." 

In  the  next  Parliament  holden  at  Westminster,  on  the  Monday  after 
St  Hilary,  3  Bichard  II.  (1379),  the  Earl  of  Salisbury  again  appears  and 
states,  that  *^  whereas  day  was  given  him  in  the  last  Parliament  to  the 
present  Parliament^  and  he  has  so  long  prosecuted  his  suit  from  Parlia- 
ment to  Parliament,  that  he  prays  he  may  be  now  heard  to  assign  errors." 
Whereupon,  John  de  Bishopston,  clerk  to  the  Earl  of  March  (the  said 
Earl  being  absent),  puts  in  a  protection  with  a  clause  of  volumtu  ('),  which 
is  entered  at  length,  and  being  read  in  Parliament,  examined  and  allowed, 
it  was  awarded  that  the  said  Earl  of  March  should  go  without  day. 

After  an  interval  of  eighteen  years,  on  the  death  of 
Edmond,  Earl  of  March,  the  contest  was  revived  with 
his  heir  and  representative. 

In  the  Parliament  holden  at  Westminster,  on  the  Monday  after  the 
Feast  of  St.  Vincent,  20  Richard  II.  (1396-7),  the  same  Earl  of  Salis- 
bury brings  a  new  Writ  of  Error.  The  record  is  brought  up  by  the 
Chief  Justice,  and  errors  are  again  assigned  by  the  noble  plaintiff,  who 
prays  a  writ  of  scire  Jacias  to  Roger  de  Mortimer,  cousin  and  heir  of 
Roger  the  son  of  Edmond,  his  former  opponent,  returnable  in  the  next 
Parliament ;  which  is  granted  accordingly. 

In  the  Parliament  holden  at  Westminster,  on  Monday  next  after  the 
Feast  of  the  Exaltation  of  the  Cross  (September  14),  21  Richard  II., 
(1898),  the  said  William,  Earl  of  Salisbury,  being  dead,  upon  the  Petition 
of  "Error  of  John  de  Montague,  his  nephew  and  heir,  the  record  is,  for  a 
sixth  time,  brought  up ;  and  he  assigns  errors,  and  &  scire  facias  is  awarded, 
returnable  the  next  Parliament ;  but  no  further  proceeding  appears  in  this 
long-protracted  lawsuit  (^). 


(*)  A  protection  with  a  clause  of 
volamus,  was  a  writ  of  grace  granted 
by  the  King,  and  issoing  out  of  Chan- 
cery for  various  purposes;  hut  occa- 
sionally, and  possibly  in  the  above 
instance,  to  screen  a  royal  favourite 
from  being  sued  in  courts  of  justice. 
The  last  protection  on  record  was 
granted  by  King  William,  in  1692,  to 


prevent  Lord  Cutts  from  being  out- 
lawed by  his  tailor.   3  Lev.  332. 

Q)  This  case,  though  materially 
abridged,  has  been  set  out  at  consider- 
able length,  because  it  shows  how  well 
founded  is  the  observation  of  Black- 
stone,  B.  4,  c.  33, 435,  that  ^  the  famt 
of  adminstering  justice  came  to  per- 
fection under  Edward  the  First,  and 

▲  A 
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The  following  cases  are  given  in  chronological  order 
without  commentary,  as  they  illustrate  very  clearly  the 
ancient  progress  of  judicial  decision  upon  writs  of  error 
in  Parliament : — 

In  the  Parliament  holden  7  Bichard  II.  (13Sd-4),  the  Prior  of  Mon- 
tagne,  on  a  Bait  of  Error  firom  the  Court  of  King's  Bench,  against  Sir  Ri- 
chard Sejmour,  tendered  his  petition  '^  a«  E^i  et  #er  nobis  Sei^neur^ 
praying  that  the  record  might  be  brought  up,  the  errors  rectified,  and  that 
sentence  might  be  given  according  to  justice.  In  another  Parliament, 
holden  in  the  following  year,  the  Prior  appeared  by  his  attorney,  and  Sir 
Kichard  Seymour  in  person ;  and  the  Chief  Justice  haying,  in  pursuanoe  of 
a  command  to  that  effect,  brought  up  the  record,  the  defendant  prayed 
that  the  prior  might  ass^  his  errors,  which  he  accordingly  did ;  and  the 
defendant  having  joined  issue,  the  judgment  of  the  court  bdow  was  fd- 
yersed,  with  a  direction  to  the  Chancellor,  to  carry  the  judgment  of  the 
iHonseiiato  elocution ;  saying,  however,  to  the  defendant,  fiberty  **  to  sue 
hy  Writ  of  Right,  or.  by  ^eir^ifitcias  de  moo,  if  he  should  think  AiT 

In  the  Parliament  holden  13  Richard  II.  (1388-9),  upon  reading  the 
petition  of  Sir  Thomas  Metham,  to  the  King  and  Lords  in  Parliament, 
against  a  judgment  of  the  Court  of  King's  Bench,  finding  him  ^  an  abettor 
of  an  aj^eal  of  death,  broi^t  by  Elizabeth  Fitzwilliaro,  against  John 
Aske,  in  which  appeal  she  had  been  nonsuited,  the  said  petition  statiBg, 
that  in  ieq)ect  the  said  Elizabeth  Fitzwilliam  was  not  able  to  pay  the 
damages  assessed  to  the  said  John  Aske,  being  500  marks,  the  said  Tho- 
mas Metham  was  adjudged,  as  abettor  aforesaid,  to  pay  a  part  thereof, 
namely,  440  marks  ;  and,  therefore,  humbly  prajring  that  the  record  and 
process  in  the  said  appeal  might  be  brought  up,  and  that  he  might  be 
bailed,  he  Ending  sufficient  surety  to  abide  by  and  perform  the  award  ^f 
Parliament."  It  was  ordered,  that  the  Chief  Justice  should  bring  up  the 
said  record  and  process  which  he  accordingly  did ;  and  the  same  being 
read,  the  said  Tliomas  Metham  assigned  errors ;  and,  theroupon,  a  scire 
facicu  was  awarded  for  ^' John  Aske  to  appear  in  the  next  Parliam.ent^ 
wherever  the  same  should  be  holden,  within  the  realm  of  England ;  the 
record  and  process  to  be  read  ior  that  purpose ;  and  the  said  Thomas  Me- 
tham to  be  dischai^ged  in  the  moan  time,  out  of  custody  of  the  MarahaL" 
The  plaintiff  was,  aeoordiDgly,  bailed ;  and  the  Chancellor  was  commanded 
to  make  the  necessary  writ  for  his  discharge,  together  with  the  writ  of 
sdrejhciasy  for  the  defendant  to  appear  "  en  centre  le  dit  proschein  Par- 
lement/* 


have  not  been  much  varied,  nor  always      the  form  is  sometimes  not  inconsistent 
for  the  better  since.**    It  most  be  con-      with  the  ahsence  of  the  sabstanoe. 
fessed,  however,  that  the  perfection  of 
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A  similar  petition  was  pressnted  on  ^e  same  occasion  by  John  Fr^rt, 
who  had  also  been  found  an  abettor  of  the  said  appeal ;  and  who,  by  \bfi 
same  judgment,  was  ordered  to  pay  sixty  marks,  the  residue  of  the  said 
damages.  The  like  proceedings  followed  pn  Frere's  petition ;  but  the  result 
of  the  contest  in  neither  case  appears* 

In  the  Parliaw^t,  holden  15  Rkhard  II.  (1391-2),  a  c{|se,,by  petitigp 
of  Bnror  finom  tb^  Coiirt.  of  Kia^s  Bench,  o^i^v^qed  between  John  8bepeya, 
Pxebendary  of  IJacoIii,  aMd  the  Prior. pf  Ifuntio^on,  up^.^hioh  a  writ 
a^  wire  foiias  li^as  granted,  returnable  the  next  Parliapoent,  held  ^  Win- 
chester ^n  the  octavis  pf  St.  Hilary ;  but  being  there  qu^hed,  a  second 
writ  of  seire  fema^  waiS  ordered  for  the  enwiag  P^rliaip^t  at  W^stmin- 
^rt»,  after  the  Feast  of  St.  Hilary,  in  lj>e  17^i  of  Qichapd  II. ;  wli/^  it 
^peaied  to  the  court,  that  the  petition  of  the  said  Jol^n  ^lep^e,  ^'  being 
insoficiait  in  matter,  the  same  should  be  q^^ed ;"  bi^t  \xi  tl^t  very  Par- 
iiament,  he  had  a  new  writ  of  carror  awarded  him ;  although  to  wb^ 
ultiiBate  effect  does  »ot  appaor. 

In  the  Parliament  holisn  ^t  Westminster  sAer  the  Feast  of  St.  Hilary, 
18  Richard  II.  (1394^-5),  the  Dean  and  Chapter  of  Lichfield  cprnplaineicl 
by  petition,  and  had  a  writ  of  edre  fafiioi  awarded,  and  duly  returned  i^pon 
^a  judgment  of  the  Court  of  King^s  Bench,  (reversiiig  a  judgment  of  the 
Common  Pleas,)  in  a  question  between  the  plaintiffs  and  the  Prior  of 
Newport  Pagi^dL  The  case :  had  been  iHrojught  under  the  i^otice  of  three 
preceding  Parliaments,  jn  the  15th,  16th,  a^d  17th  of  this  Monarch's 
rejgn;  and  was  now  (on  inspecting  the  Record  in  the  absence  of  the 
defendant  in  error,  who  made  default)  determined  by  a  judgnaemt  of  the 
House  revexaJAg  the  decision,  of  the  Court  of  Kipg*B  Bench,  and  setting 
np  and  affirming  that  of  the  Common  Pleas.  In  a  subsequent  Parlia- 
ment, howeyer,  bolden  at  Westminster,  on  the  morrow  of  St.  Michael,  JA 
the  succeeding  Kijag's  reign  (4  Heniy  lY.,  1402),  the  Prior  of  Newport 
Pagn^sued  ont  a  writ  of  en^  to  hare  the  judgment  ef  the  former  Par- 
liament reversed.  He  assigned  errors,  and  a  writ  of  uitce  faxiaa  was 
awarded  against  the  Dean  and  Chapter.  But  the  cause  is  not  afterwards 
mentioned  in  the  Rolls  of  Parliament  (')• 

In  the  Parliament  holden  at  Westminster  after  tbe  Feast  of  St.  Hilary, 
2  Henry  lY.  (1400—- 1),  a  petition  of  error  to  i^e  King  and  Loids  was 
presented  by  Edmund  Bassett,  complaining  of  a  judgment  of  the  Co^nrt 
of  King's  Bench  in  a  case  wherein  the  King  had  been  demandant,  and  the 
said  Edmund  Bassett  deforciant.  Upon  ik^  Record  being  brought  up,  it 
appearing  that  there  was  manifest  error  therein,  it  was  accorded  by  the 

(I)  This  case  is  one  of  the  authorities  in  one  Parliament  the  judgment  of  a 

that  may  be  referred  to,  for  the  pur-  former  Parliament.     See  chapter  on 

pose  of  showing  the  competency  of  Power  of  House  of  Lords  to  review  its 

entertaining  a  writ  of  error  to  reverse  own  Judgments,  infra, 

A   A  '2 
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Lords,  with  the  assent  of  the  King,  that  the  judgment  compkined  of 
should  be  reversed,  and  the  petitioner  restored  to  all  his  lands.  In  this 
case  there  is  no  mention  of  a  writ  of  «ctr^/aeuM,  the  King  himself  being 
the  defendant  on  the  Record  (1). 

At  a  Parliament  holden  5  Henry  lY.  (1403 — 4),  a  petition  of  error 
was  presented  by  Roger  Deyncourt  to  the  King  and  Lords^  complaining 
of  a  judgment  of  the  CoTirt  of  King's  Bench,  on  a  plea  between  Ralph 
Alderley  and  the  plaintiff.  The  Record  and  process  being  produced,  and 
the  errors  duly  assigned,  a  writ  of  scire  fcicieu  was  thereupon  awarded 
returnable  in  the  ensuing  Parliament.  And  the  minute  states  that  **  the 
Lord  Chief  Justice  Ghtscoigne  ordered  a  ti*an»eript  of  the  Record  to  be 
prepared,  and  had  it  compared,  word  for  word,  with  the  original ;  which 
transcript  he  delivered  with  his  own  hand  to  the  clerk  of  the  Parliaments; 
and,  in  regard  many  other  Records  were  annexed  to  the  Roll  brought  up 
by  the  Chief  Justice,  he  prayed  that  the  same  might  remain  in  his 
custody  till  the  next  Parliament,  or  till  the  errors  asagned  ^  terroii  trovez  ;  * 
which  request  was  agreed  to  by  the  Lords ;  and  accordingly  the  original 
Record  and  process  continued  in  the  custody  of  the  Chief  Justice,  while 
the  transcript  was  left  vnth  the  clerk  of  the  Parliaments.*'  With  this 
case  probably  originated  the  practice  of  sending  up  transcripts  on  writs  of 
error,  instead  of  the  original  record. 

In  the  Parliament  holden  1  Henry  Y.  (1413),  upon  reading  the  peti- 
tion of  John  de  Gunwardby  and  others  "  to  the  King  and  the  noble  Lords 
in  Parliament,"  complaining  of  a  judgment  of  the  Court  of  King's  Bench 
in  '^  an  assise  of  novel  desseisin  ; "  the  Record  having  been  brought  up  by 
the  Chief  Justice,  and  the  errors  assigned ;  a  writ  of  scire  /ados  was 
awarded  against  the  defendant,  John  de  Wyndsore,  returnable  at  the 
next  ensuing  Parliament.     No  farther  proceeding  appears. 

A  similar  order  was  made  two  years  afterwards,  at  a  Parliament 
holden  3  Henry  Y.  (1415),  in  the  case  of  Richard  Cattermayn,  upon  a 
petition  addressed  by  him  to  his  ^'  Most  Sovereign  Lord  the  King  and 
the  right  noble  Lords  of  this  present  Parlia^lent,''  against  a  judgment  of 
the  Court  of  King's  Bench,  pronounced  tempore  Ricardi  II. 

In  the  Parliament  holden  8  Henry  YI.  (1429),  a  petition  was  addressed 
to  ^^  the  King  and  the  Lords  Spiritual  and  Temporal,"  containing  a  com- 
plaint by  John  Penbrygge,  of  a  judgment  pronounced  on  a  plea  held  in 
the  Parliament  of  Dublin,  before  James  Botiller,  Earl  of  Urmonde,  Jus- 
ticier  of  Ireland,  by  the  assent  of  the  Lords  Spiritual  and  Temporal  in 


(J)  Where  the  King's  interest  was  endm^m   erroretj   because    the  King    is 

only  concerned,  as  to  reverse  a  jndg-  always  present  in  court,  and  cannot  be 

ment  for  the  King,  or  an  attainder,  made  party  to  a  aeire  fadoi.    Hale's 

there  went  out  no  scire  facias  ad  audu  Lords'  Juris.,  150. 
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that  kingdom ;  whereby  a  judgment  of  the  Court  of  King's  Bench  there 
had  been  affirmed,  to  the  great  loss  and  damage  of  the  petitioner ;  the 
Record  of  which  plea  had  been  (hj  writ,  issuing  out  of  the  Chancery  in 
England,  and  directed  to  the  Chancery  of  Ireland)  ordered  to  be  brought 
before  the  English  Court  of  King's  Bench ;  but,  inasmuch  as  the  errors 
alleged  to  appear  in  the  said  Record  could  not  be  there  determined,  the 
Judges  of  the  King's  Bench  having  no  power  to  examine  by  law  that 
which  was  done  in  the  Irish  Parliament,  the  petitioner  beseeched  the 
King  to  command  William  Cheyne,  the  Chief  Justice  of  England,  to  bring 
up  the  Record  ^^  before  his  Highness  and  the  Lords/'  in  order  that  right 
might  be  done  in  the  premises,  according  to  the  law  and  custom  of  Eng- 
land.   It  does  not  appear  that  any  order  was  made  upon  this  petition. 

During  the  wars  of  York  and  Lancaster  it  is  probable 
that  but  few  writs  of  error  were  determined  in  Parlia- 
ment ;  at  all  events  we  have  no  record  of  any  in  the 
idiort  and  troubled  reigns  of  Edward  IV.  and  of  his 
brother  Richard. 

The  Year  Books  of  1  Henry  VII.  fiimish  the  following 
case: — 

John  Flourdew  (^)  was  oonyicted  on  a  writ  of  trespass  in  the  Court  of 
King's  Bench,  and  delivered  in  execution  to  the  marshal.     Afterwards, 
in  the  same  Term,  the  said  John  Flourdew  carried  to  the  Chief  Justice  a 
Writ  of  Error  commanding  him  forthwith  to  certify  the  Record  to  the 
Parliament  then  holden  at  Westminster.    Whereupon  it  became  a  ques- 
tion in  court,  ^^  whether  Flourdew  ought  not  previously  to  have  shown  that 
there  was  error  in  the  Record ;  because,  otherwise,  every  Record  of  the 
King's  Bench  might  be  removed  to  Parliament  by  writ  of  error."     The 
twelve  Judges  being  subsequently  assembled  in  the  Exchequer  Chamber, 
a  grave  deliberation  took  place ;  and  the  following  points  (as  I  understand 
the  Report,  which,  however,  is  obscure)  were  unanimously  assented  to ; 
namely,  ^^  That,  if  the  Parliament  were  at  Westminster,  it  behoved  the 
party  aggrieved  to  petition  the  King  for  a  writ  of  error ;  and  upon  such 
petition  being  indorsed  by  the  Kmg(*),  the  Chancellor  was  bound  to 


C)   Year  Book,  1  Hen.    VII.  fol.  appear  to  have  been  of  opinion  that 

19,  20.  before  obtaining  the  writ,  he  should,  in 

(I)  It  seems  probable  that  Flourdew  the  first  place,  have  shown  by  petition 

had  saed  oat  his  writ  of  error  withont  to  the  King  that  there  was  some  error 

previously  soliciting  the  royal  sanction,  in  the  record. 
This  was  an  irregolarity ,  and  the  Court 
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issue  a  writ  of  errot,  and  then  the  Chief  Justice  of  the  King's  Bench,  in 
pursuance  thereof,  ought  to  cany  with  him  to  the  Chamber  of  Parliament 
{intra  Domtnos)  th6  said  Writ  of  Eiror,  the  petition  so  indorsed  by  the 
Iting,  and  all  the  Rolls  cfontainiug  the  pleadings  and  procesft  in  which  such 
error  was  alleged  to  have  odicurred.  The  Judges  further  agreed  that,  in 
assigning  errors,  it  behoved  the  party  to  deposit  them  in  writing  to  be  left 
with  the  cler\  of  Parliament.  And  that  the  Chief  Justice  ought  to  carry 
thither,  and  afterwards  bring  back  with  him,  all  the  Rolls  aforesaid  to  the 
Eixig's  Bendh ;  in  regard  they  might  concern  other  matters  distinct  from 
the  sTubjeiit  of  the  said  writ  of  error ;  and  also  with  a  view  that  the 
CoiiH  of  Iting^s  Bench,  if  the  judgment  were  affirmed,  might  proceed  to 
execution.  And  it  was  held  that  the  reason  why  the  trailscHpt  of  the 
Record,  and  not  the  Record  itself,  was  sent  to  the  Parliament  was  this ; 
ffh:^  ihfit  if  the  original  R^ord  of  aU  iillbrior  court  Wigfe  tmilsmitted  to  a 
supeHoif  court;  by  ¥rrit  of  error  (nt  othwwis^  it  might  chance  never  to 
be  restored  to  the  inferior  court.  Supposing  therefore  such  original 
Record  to  remain  in  Parliament,  and  supposing  the  judgment  to  be 
a'riArmed  aiAl  tlhe  Parliim^nt  to  h6  diftfolv^,  then  tU6  party  Who  had 
obtained  the  judgment  of  affirmance  would  be  unable  tb  derive  any  btoefil 
from  it ;  so,  by  parity  of  reasoning,  if  a  fine  were  levied  in  the 
Common  Pleas,  and  the  party  aggrieved  were  to  bring  a  writ  of  error  to 
the  King's  Bench,  the  Justices  of  the  Common  Bench  would  transmit  U>' 
the  King's  Bench  a  transcript  of  the  fine,  and  not  the  fine  itself;  and  if 
that  fine,  by  reason  of  error  therein,  were  annulled,  then  the  Justices  of 
the  King's  kench  would  write  to  the  Justice  of  the  Common  Pleas,  wfaet^ 
the  Record  remained,  apprising  them  of  the  correction.  It  was  also 
declared  that  as  soon  as  the  petition  indorsed  by  the  King,  and  the  writ 
of  error,  and  tran^ript,  were  delivered  ibto  Parliament,  the  clerk  of 
Pariiament  should  from  thenceforth  have  custody  thereof  And  by  the 
Lofds  only,  and  not  by  the  Commons,  a  steward  (senescall)  should  be 
assigned,  who,  with  the  Lords  Spiritual  and  Temporal,  by  the  advice  of 
the  Jddg^s,  shbuld  proceed  to  correct  the  Errors.  And,  as  soon  as  the 
errors  were  assigned,  the  said  John  Flourdew  should  procure  suffi- 
d6ht  security,  by  recogtiisance  in  Parliament,  to  satisfy  the  sum  in 
which  he  had  been  condemned,  in  the  event  of  an  affirmance  of  the 
judgment,  or  to  render  up  his  body  again  to  the  prison  of  the  marshal 
iti  the  saifie  manner  and  forni  afs  required  by  the  Justices  of  the 
King's  Bench,  upon  a  writ  of  error  to  them  firom  the  Court  of  Common 
Plejts. 

The  result  of  this  case  does  not  appear :  but  it  shows 
that  the  proceediniirs  upon  writs  <rf  error,  both  io 
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ment  and  in  the  courta  below,  haye  been  bfut  little,  if  at 
all,  changed  hy  the  lapse  of  four  centuries^ 

In  the  long  interval  between  the  reigns  of  B^mry  VIL 
and  Janoues  I.  the  traces,  of  writs  of  error  in  the  House  of 
Lords  are  few  and  imperfect;  (forming,. in  that  respect, 
a  striking  contrast  to  the  entries  of  judicial  proceedings 
made  at  an  earlier  period ;)  but  judging  from  the  meagre 
and  unsatisfactory  memoranda  of  parliamentary  records, 
it  appears  that  the  proceedings  in  such  cases  as  actually 
arose,  were  conformable  to  the  course  prescribed  by  the 
Judges  in  the  above  case  of  Flourdew. 

Even  in  the  reign  of  James  I.  the  cases  are  few  in 
number  and  insignificant  in  character.  And  they  are 
the  less  deserving  of  citation  for  another  reason,  namely, 
that  the  minutes  respecting  them,  recorded  in  the 
journals,  are  singularly  scanty,  imperfect,  and  incon- 
secutive. 

During  the  following  reign,  however,  and  more  espe- 
cially under  the  memorable  sway  of  the  Long  Parliament, 
the  ancient  jurisdiction  of  the  House  was  amply  asserted 
and  largely  resorted  to.  In  the  short  space  of  eighteen 
months  (from  the  28th  May,  1646,  to  the  26th  December, 
1648),  one  hundred  and  sixty-two  writs  of  error  were 
brought  into  Parliament.  Of  these,  many,  no  doubt, 
were  presented  for  purposes  of  delay;  but  they  give 
evidence  of  a  popular  jurisdiction.  Where  the  plaintiffs 
in  error  made  default  at  the  hearing,  judgments  of 
affirmance  were  pronounced,  with  awards  of  costs, 
varying  in  amount,  from  five  to  ten  pounds,  and  from 
five  marks  to  twenty  nobles. 

Counsel  were  invariably  ordered,  or  at  all  events 
expected,  to  attend;  and  great  care  appears  to  have 
been  taken  to  prevent  surprises  upon  litigants ;  no  step 
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being  allowed  in  absence,  without  proof  upon  oath  that 
due  notice  had  been  served  upon  the  party. 

The  forms  and  methods  of  proceeding  settled  at  this 
period  have  been  adhered  to  ever  since  («).  And  here, 
therefore,  the  history  of  the  writ  of  error  in  parliament, 
imperfect  as  it  is,  may  be  closed. 

(")  A  geDoral  order,  made  on  Uie      which  the  whole  practice  on  writs  of 
28th  May  1646,  is  the  original  of  the      error  is  founded, 
present  Standing  Order  No.  M^upon 


PRACTICE  ON  WRITS  OF  ERROR- 


CHAPTER  THE  FIRST. 


Wi'^m  a  Wltit  of  i^vror  f»ai  %it. 


Considered  a  Writ  of  JRi^htj  SGl.—Ccr^ned  to  Matters  of  Law^  362. — 
From  tchat  Courts  the  Writ  will  lie,  ib. — LimitcUion  of  time  for 
hringin^y  364. 


A  WRIT  of  error  is  a  writ  of  right,  except  in  treason 
and  felony ;  in  which  cases  it  appears  to  be  considered  a 
writ  of  grace  («). 


(>)  4  Burr.  2550.  See  the  Practica 
Treatises  of  Tidd,  Arehbold,  and 
Bagley.  Bat  see  also  the  resolntion  of 
the  House  of  Commons  (passed  the 
19th  November  1689),  "<  that  a  writ  of 
error,  for  reyersal  of  a  judgment  in 
felony  or  treason,  is  the  right  of  the 
subject,  and  ought  to  be  granted  at  his 
desire  ;  and  is  not  an  act  of  grace  or 
favour,  which  may  be  denied  or  granted 
at  pleasure."  On  this  subject  Mr. 
Hargrave  has  some  important  observa- 
tions, in  his  Preface  to  Lord  Hale's 
Jurisdiction  of  the  Lords,  p.  99,  &c. 
Mr.  Justice  Blackstone,  b.  4,  c.  30, 
385,  holds,  **  that  writs  of  error  to  re- 
verse judgments  in  cases  of  misde- 
meanour, are  not   to  be  allowed  of 


course,  but  on  sufficient  probable  cause 
shown  to  the  Attorney-General ;  and 
then  they  are  understood  to  be  grant- 
able  of  common  right  and  ex  dtbito  jus' 
titicB,  But  writs  of  error  to  reverse 
attainders  in  capital  cases,  are  only 
allowed  ear  ^otta ;  and  not  without  ex- 
press warrant  under  the  King's  sign 
mannal,  or  at  least  by  the  consent  of 
the  Attorney-General.  These,  there- 
fore, can  rarely  be  brought  by  the 
party  himself,  especially  where  he  is 
attainted  for  an  offence  against  the 
state  ;  but  they  may  be  brought  by  his 
heir  or  executor  after  his  death  in  more 
favourable  times ;  which  may  be  some 
consolation  to  his  family." 
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Writs  of  error  in  parliament  are  exclusively  confined 
to  matters  of  law ;  there  being,  in  modem  times  at  least, 
no  example  of  a  writ  of  error  in  the  Court  of  Last  Resort 
on  mere  matter  of  fact  {^).  Keeping  these  points  in  view, 
it  is  to  be  observed,  that  a  writ  of  error  lies  to  Parliament : 

1.  From  aU  judgments  of  the  Court  of  Exchequer 
Chamber  in  England. 

2.  From  all  such  judgments  of  the  Court  of  Queen's 
Bench  in  England  as  are  not  intermediately  reviewable 
by  the  Court  of  Exchequer  Chamber. 

3.  From  all  judgments  of  the  common  law  or  petty 
bag  side  of  the  High  Court  of  Chancery. 

4.  From  all  judgments  of  the  Commissioners  of  Error, 
appointed  to  review  the  common  law  proceedings  of  the 
London  municipal  jurisdictions. 

5.  From  all  judgments  of  the  Court  of  Exchequer 
Chamber  in  L:^land. 

6.  From  all  such  judgments  of  the  Court  of  Queen's 
Bench  in  Ireland  as  are  not  intermediately  reviewable  by 
the  Court  of  Exchequer  Chamber  in  Ireland. 

7.  From  all  judgments  on  the  common  law  side  of  the 
Court  of  Exchequer  in  Scotland. 

And  these,  practically  speaking,  are  now,  I  apprehend, 
the  only  Courts  whose  judgments  are  directly  and  imme- 
diately reviewable  in  the  last  resort,  under  this  form  of 
proceeding. 

With  respect  to  the  limitation  of  time  appointed  for 
suing  out  writs  of  error  in  parliament,  some  misappre- 
hension appears  to  prevail. 

By  a  general  order  (afterwards  made  a  standing  order) 
of  the  13  July,  1678,  it  was  ordered — 

That  writs  of  error  from  courts  of  law  and  appeals  from  conris  of 
equity  should  be  brought  within  fourteen  days  from  and  after  the  first 

(^)  See  Hale's  LordcT  Juris^  ld2» 
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day  of  eteiy  s^ssioii  after  a  fecMC^  olli^rwisesuoh  write  of  diroF  or  appeals 
should  not  be  reeeiv^  by  the  House,  uoicas  upon  judgments  and  decrees- 
made  whilst  the  Parliament  was  actually  sitting;  in  which  case  writs  of 
error  and  appeals  might  be  brought  within  fOUYteen  duys  after  the  dated' 
of  stieh  judgm^t^  or  deeree^ 

The  chief  object  of  this  order  was  not  to  discourage 
writs  of  error  from  Courts  of  Law,  but  to  check  stale 
appeals  from  Courts  of  Equity,  of  which  several  instances 
had  occurred  during  the  Long  Parliament  and  after  the 
Restoratioiii 

in  fact,  this  order  appears  to  have  had  very  little  effect 
on  the  practice  of  the  House  with  respect  to  writs  of 
exTor.  There  is,  however,  a  case  in  1714,  in  which  it  was 
enforced  against  a  plaintiff;  but  that  case  led  imme- 
diately to  the  appointment  of  a  committee,  who  were 
directed  to  revise  the  order  in  question,  and  upon  whose 
report  it  was  soon  afterwards  amended. 

The  case  I  am  referring  to  is  that  of  Rolt  v.  Phippard, 
27  May,  1714,  and  the  Report  of  the  Committee,  (22 
June,  1715),  was  as  follows:— 

That  they  had  been  attended  by  the  two  Chief  Justices  and  hj  the 
Lord  Chief  Baron,  upon  whose  recommendation  they  advised  the  House 
to  leave  out  of  the  order  what  related  to  limiting  the  time  for  bringing 
writs  of  error,  and  that  for  the  reasons  offered  by  the  Lord  Chief  Justice 
of  the  Court  of  King's  Bench ^ ;  namely,  that  the  '^  allowance  of  the  writ 
of  error  in  the  court  below  is  a  stay  of  the  proceedings  against  the 
plaintiff  in  error,  while  the  writ  of  error  is  pending,  and  the  refusing  to 
receive  the  writ  of  error  in  the  House  of  Lords  is  continuing  the  delay ; 
and  therefore  the  greatest  favour  of  the  party  delayed  is  for  the  House  to 
receive  the  writ  of  error  and  determine  it ;  and  the  refusal  to  receive  it 
will  be  of  service  to  the  party  who  studies  delay." 

This  Report,  being  approved  of,  was  adopted  by  the 
House,  and  the  standing  order  was  altered  so  as  to  apply 
to  appeals  only;  and  so  it  has  continued  to  the  present 

day  (d). 

(«)  Lord  Parker,   afterwards  Lord  (**)  Vide   Standing  Order,  No.  bb, 

Chancellor  Macclesfield.  Appendix,  No.  1. 
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The  r^ulations  of  the  House,  therrfore,  contain  no 
lunitation  of  tune  for  bringing  writs  of  error;  and  it 
deserves  consideration  whether  any  competent  order 
conld  be  made  by  the  House  upon  the  subject,  regard 
being  had  to  the  provisions  of  10  and  11  William  m. 
c.  14,  which  declares — 

That  no  judgment  shall  be  reyersed  on  error,  unlesB  the  writ  of  error  be 
brought  and  prosecuted  with  effect  within  twenty  years  after  such  judg- 
ment is  signed  and  entered ;  except  in  cases  where  the  party  against  whom 
the  judgment  is  given  is  an  infaai^ /emme  covert^  non  eompoi  menHs^  in 
prison,  or  beyond  the  seas;  in  any  of  which  cases  the  statute  gives 
twenty  years  after  the  cesser  of  such  disability  (^). 

(«)  In  YBrious  works   of  practice  described  as  being  still  governed  hy 

(Ghitty's  Archb^  382  ;  Tidd's  Pract. ;  the  exploded  lunitation  originally  eon- 

Bagley's  Prac^  536)^  the  mle  as  to  tained  in  the  Standing  Order  of  the 

the  time  limited  for  bringing  writs  of  ISth  Jnly»  1678. 
error  into  Parliament,  is  erroneously 
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CHAPTER  THE  SECOND. 
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Upon  Error  from  the  Court  of  Exchequer  Chamherf  367. — From  the 
Court  of  Queen's  JBench^  368. — From  the  Common  Law  side  of  the 
Court  of  Chancery^  369. — From  the  Common  Law  side  of  the  London 
Municipal  Jurisdictions,  373. — From  the  Court  of  Exchequer  Chamber 
and  Queens  Bench,  in  Ireland^  378. — From  the  Common  Law  side  of 
Exchequer  in  Scotland^  379. — Of  Allowance^  Bail^  and  Supersedeas  of 
Execution,  382. 

Upon  judgment  for  the  plaintiff  by  the  Court  of  Ex- 
chequer Chamber,  make  out  a  precipe  for  a  writ  of  error 
thus: — 

England  to  wit, 

Writ  of  Error  for  C.  D.  at  the  snit  of  A.  B.,  on  a  judgment  in 
debt  (or  as  the  form  of  action  may  be)  in  the  Queen's  Bench  (or  '^  Com- 
mon Pleas,"  or  ^*  Exchequer  of  Pleas,"  as  the  case  may  be),  afi&rmed  in 
the  Exchequer  Chamber,  returnable  in  Parliament. 

E.  F.  Attorney, 
1  January,  1842. 

If  the  judgment  be  for  the  defendant  C.  D.,  then  the 
precipe  will  be  in  the  name  of  the  plaintiff  A.  B. 

This  precipe  was  formerly  taken  to  the  Cursitor  of  the 
county  in  which  the  venue  was  laid  in  the  origmal  action ; 
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the  duty  of  such  Cursitor  being  to  prepare  and  issue  the 
writ  of  error.  But  now,  by  the  5  and  6  William  IV.  c.  82, 
the  ancient  corporation  of  Cursitors  of  the  Court  of 
Chancery  is  abolished;  and  their  functions  are  trans- 
ferred to  the  Clerks  of  the  Petty  Bag  Office  for  the  time 
being. 

Take,  therefore,  the  predp^  to  the  Clerks  of  the  Petty 
Bag  Office,  in  Bolls  Yard,  Chancery  Lane,  by  whom  a 
petition  to  the  Queen  will  be  prepared  in  the  name  of 
the  complainant,  praying  leave  to  sub  ot}t  and  prosecute 
the  proposed  writ  of  error. 

This  petition  is  presented  by  the  Clerks  of  the  Petty 
Bag  at  the  office  of  the  Home  Department;  whence, 
in  due  time,  a  warrant  issues  in  Her  Majesty's  name, 
signed  by  the  Secretary  of  State,  complying  with  the 
prayer  of  the  petition.  This  warrant  is  the  authority 
upon  which  the  Clerks  in  the  Petty  Bag  Office  proceed 
to  prepare  the  writ  of  error,  which  is  made  out  and  sealed 
at  the  next  general  seal ;  or,  if  expedition  be  required,  at 
a  private  seal.  The  fees  in  the  Petty  Bag  include  the 
charges  incident  to  the  petition  in  the  Home  Department 

Care  must  be  taken  that  the  writ  correspond  with  the 
record  intended  to  be  removed,  in  the  names  and  addi- 
tions of  the  parties,  as  well  as  in  the  description  of  the 
court,  and  of  the  action. 

The  writ  runs  in  the  Queen's  name,  and  is  directed  to 
the  Chief  Judge  of  the  Court  in  which  the  original  judg- 
ment was  given ;  and  if  the  parUament  be  ;t}ien  eittiug, 
is  made  returnable  immediate  before  the  Queen  in  her 
present  parliament ;  or  after  a  prorogation,  then  before 
the  Queen  in  her  parliament,  9A,  the  next  session 
thereof,  specifyisig  the  day  on  wluch  it  is  to  be  holder ; 
or  after  a  diasolutipn,  tibn^n  before  tbe  Queen  in  her  oext 
parliuwnient,  specifying  the  day  on  whi?hit%!bp  he  ^Iden. 
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The  form  of  a  writ  of  error  from  the  Exchequer  Oham- 
ber  is  as  follows : — ^and  is  applicable  to  the  case  where 
the  original  judgment  has  been  pronounced  in  the  mug's 
Bench,  or  Common  Pleas,  or  Exchequer. 


Yictoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  our  Right  Trusty  and  Well- 
beloved,  the  Right 'Honourable  Thomas,  Lord  Denmain,  our  Chief  Justice 
aaagned  to  h(dd  Pkas  in  mn  Court  before  us  Qf  hom  the  Coounon 
Pleas,  ^^  to  our  Right  Trusty  and  Well-beloved,  Sir  Nicholas  Conyngham 
Tindal,  our  Chief  Justice  of  the  Common  Bench ;"  if  from  the  Exche- 
quer, *^to  our  Treasurer  and  Barons  of  our  Exchequer"^  greeting:—- 
.FonaiOMcfa  as  in  tfae  veoord  and  proceedings,  and  also  in  the  giving  of 
Judgment  in  a  plmt  which  was.  in  our  court  before  ns  Qif  from  the  Coju- 
mon  Pleas,  ^^  before  you  and  your  companions  our  Justices  of  the  Bench ;" 
if  from  the  Exchequer,  **  before  you  the  said  Barons  in  our  Court  of  Ex- 
chequer "3  of  A  plea  of  djebt  (or  as  the  form  of  action  was)  between  A.  B. 
and  C.  D^  a  UvMmpt  of  v^hieh  said  record  and  proceedingB  by  reason  of 
error  happening  therein ;  we,  according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  caused  to  be  brought  before  our  Justices  of  the 
Common  Bench,  and  the  Barons  of  our  Exchequer  of  the  Degree  of  the 
Coif  Qif  from  the  Common  Pleas,  *^  before  our  Justices  assigned  to  hold 
Pleas  in  our  court  before  us,  and  the  Barons  of  our  Exchequer,  of  the  De- 
gree of  the  Coif;"  if  from  the  Exchequer,  ^^  before  our  Justices  assigned  to 
hold  Pleas  in  our  court  before  us  and  our  Justices  of  the  Common  Bench"]] 
in  our  Exchequer  Chamber,  and  the  judgment  thereupon  is  affirmed  [or 
rfffvraedj. .  As<  it  is  f9id  manifest  exxot  hath  intervened  to  the  great  damage 
of  the  said  C.  D.,  as  by  his  complaint  we  are  informed  ;  we  being  willing 
that  the  said  error  (if  any  there  be)  should  in  due  manner  be  corrected, 
and  full  and  speedy  justice  done  in  this  behalf,  do  -command  you,  that  if 
the  jodgraent  be  thereupon  given  and  affirmed  [or,  if  the  judgment  there- 
upon given  for  the  said  C.  D.  be  reversed]  then,  without  delay,  you  dis- 
tinctly and  openly  send  under  your  seal,  the  record  and  proceedings  afore- 
said, with  all  things  touching  the  same  to  us  in  our  present  Parliament ; 
[or  if  the  .ismt  be^8u«d4mt  after  prorogalwiB,.  and  before  the  next  meeting 
'Of  Parliament,  then  "  to  iis.  in  our  piroeent  Padiam^t,.  at  the  next  sesmp 
thereof  to  be  holden  on  the  day  of  ;"  or  if  after  a  disso- 

lution, and  before  the  meeting  of  the  next  Parliament,  then  '^  to  us  in  our 
next  Parliament,  to  be  holden  on  the  day  of  ;"3  together 

with  this  writ,  that  the  record  and  proceedings  aforesaid  being  inspected, 
we  may  cause  further  to  be  done  thereupon,  with  the  assent  of  the  Lords 
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Spiritual  and  Temporal,  as  of  right,  and  according  to  the  laws  and  cos* 
toms  of  England  ought  to  be  done. 

Witness  ourself  at  Westminster  the  day  of  in  the 

year  of  our  reign. 

Upon  a  writ  of  error,  returnable  in  parliament  firom 
the  Court  of  Queen's  Bench  (where  the  Queen  is  not  a 
party)  the  proceedings  will  be  the  same  as  upon  a  writ  of 
error  from  the  Court  of  Exchequer  Chamber. 

But  where  the  Queen  is  a  party  to  the  record,  the 
Clerks  of  the  Petty  Bag  will  require  the  Attomey- 
Grenerars  fiat  as  their  warrant  for  issuing  the  writ. 

When  the  writ  is  sued  out  by  the  private  party  against 
the  crown,  he  must  submit  the  proceedings  to  the  consi- 
deration of  counsel,  by  whom  a  certificate  will  be  granted, 
stating,  that  in  his  opinion  there  is  ground  for  a  writ  of 
error  to  issue.  In  the  certificate  it  is  also  usual  to  specify 
shortly  one  of  the  grounds  of  error :  as  thus — 

The  Queen  v.  A.  B. 

I  am  of  opinion  a  writ  of  error  ought  to  issue  in  this  case ;  because, 
among  other  reasons,  I  conceive  that  the  judgment  of  the  Court  of  Queens 
Bench  is  opposed  to  the  principle  of  the  decision  of  the  House  of  Lords, 
in  the  case  of  C.  against  D. 

This  certificate  being  laid  before  the  Attorney-General, 
that  officer  grants  his  fiat,  which  is  as  follows : — 

The  Queen  v.  A.  B. 

Let  a  writ  of  error  issue  directed  to  the  Chief  Justice  of  Her  Majesty's 
Court  of  Queen's  Bench,  for  a  removal  of  the  record  and  proceedings  re- 
turnable in  Parliament. 

The  fiat,  when  obtained,  is  taken  to  the  Clerks  of  the 
Petty  Bag  Office,  and  there  delivered  in  along  with  a 
precipe  in  the  following  terms : 

The  Queen  v.  A.  B. 

England  to  wit. — Wni  of  error  for  A.  B.  on  a  judgment  of  the  Queen's 
Bench  returnable  in  Parliament.  E.  F.  Attorney, 

Jan.  1,  IB42. 
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Upon  this  authority,  the  Clerks  of  the  Petty  Bag 
prepare  the  writ  of  error,  which  is  addressed  to  the  Chief 
Justice  in  the  usual  form ;  and  is,  in  due  time,  delivered 
out  to  the  plaintiff  in  error,  or  to  his  attorney. 

With  respect  to  the  Common  Law  or  Petty  Bag  side  of 
the  Court  of  Chancery,  an  eminent  writer  (*)  lays  it  down, 
that  "  upon  judgment  on  demurrer  or  the  like,  a  writ  of 
error  lies  out  of  this  ordinary  court,  into  the  Court  of 
King's  Bench ;  though  so  little  is  usually  done  on  the 
common  law  side  of  the  court,  that  I  have  met  with  no 
traces  of  any  writ  of  error  being  actually  brought  since 
the  14th  year  of  Queen  Elizabeth,  a.d.  1572."  The  case 
here  referred  to  is  evidently  that  mentioned  in  Dyer,  356, 
where  it  is  reported  as  follows : — 

**  A  scire  facias  brought  in  the  Chancery  to  have  execution  of  a  recog- 
nisance made  there.  And  the  defendant  pleaded  a  defeasance  made  and 
delivered  to  him  by  the  plaintiff  since  the  recognisance,  &c. ;  but  the  deed 
bore  date  a  month  before  the  recognisance,  &c.  And  for  this  cause  the 
defendant  was  not  received  as  to  the  plea,  but  execution  awarded  to  tho 
plaintiff;  for  which  the  defendant  brought  a  writ  of  error  in  B.  R.,  where 
the  judgment  was  reversed.  And  so  note  a  judgment  given  in  the 
Chancery,  which  is  before  the  king  himself  reversed  in  B.  R,,  which 
is  also  before  the  king  himself,  and  not  in  Parliament." — Dyer,  315, 
14  Elizabeth. 

This  is  certainly  an  authority  in  support  of  Mr.  Justice 
Blackstone.  But  its  character  and  value  are  rendered 
doubtful  by  what  fell  from  Lord  Keeper  North  in  the 
following  case  of  Rex  v.  Gary ;  where  his  lordship  appears 
to  have  treated  the  case  in  Dyer,  not  as  an  adjudication 
by  the  Court  of  King's  Bench,  but  as  a  mere  expression 
of  opinion  by  the  reporter,  and  that  opinion  an  erroneous 
one. 

Rex  9,  Gary.  In  a  cause  on  the  Latin  side,  on  a  motion  that  the  de- 
fendant might  stand  committed  for  not  vacating  his  letters  patent  of  repri- 

(*)  Mr.  Justice  Blackstone,  4  Com.  48. 

B  B 
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sals,  it  was  moTed  by  Mr.  Wallop,  that  they  might  be  at  liberty  to  bring 
a  writ  of  error  in  the  King's  Bench  ;  and  cited  Dyer,  &c.  But  the  Lord- 
Keeper  (North)  said  all  those  books  were  founded  only  on  the  single 
opinion  of  my  Lord  Dyer ;  and  that  ^'  he  thought  the  jurisdiction  of 
Chancery,  even  of  the  Latin  side,  not  subjected  unto,  nor  to  be  con- 
trolled by  the  King's  Bench ;  and  that  he  would  enjoin  all  such  writs  of 
error  (^)." 

It  is  true  the  learned  author  of  the  Commentaries  has 
observed  in  a  note(^),  that  the  decision  of  the  Lord 
Keeper  "  seems  not  to  have  been  well  considered."  But 
it  is  well  supported  by  ancient  authority,  and  better  still 
by  modem  practice. 

For  in  the  Year  Book,  37  Henry  VI.,  page  13  B.,  one  of 
the  Judges  states,  "that  from  a  judgment  given  in 
Chancery,  the  party  aggrieved  has  a  writ  of  error  in 
Parliament ;  ^  and  (page  14  B.)  it  is  laid  down  by  another 
of  the  Judges,  that  "  the  Chancery  is  a  Court  of  Record ; 
and  upon  an  erroneous  judgment  there,  a  writ  of  error 
lies  thence  to  Parliament."  To  the  same  effect  it  is  stated 
in  the  Year  Book,  11  Edward  IV.,  page  9,  that  "  if  error 
occur  according  to  the  course  of  the  common  law  in 
Chancery,  it  shall  be  redressed  by  the  Parliament." 

In  Lambert's  Archeion.  57 :  "  Error  committed  in  the 
Chancery,  shall  be  reversed  in  the  ParUament."  And  in 
Brooke's  Abridgment,  Tit.  Error,  pi.  95,  "  Nota  q.  Errour 
en  le  Chancery  sera  reverse  y  Parlement.'* 

Lord  Hale  (**)  observes,  that  "  if  an  erroneous  judgment 
be  given  in  Chancery  upon  a  partition,  or  in  a  travers,  or 
monstrans  de  droit,  or  petition  of  right,  a  writ  of  error 
lies  immediately  into  ParUament ;  and  thus,"  he  adds, 
"  he  knew  it  ruled  in  the  case  of  a  judgement  given  in 
Chancery  upon  an  aidpryer  and  rege  inconsulto,  about 
the  20th  of  Charles  IL ;  and  with  which  agree,  in  cases 


(•»)  1  Vern.,  131.  1  Eq.  Ca.  ab.,  129.  C^)  3  Blacky  48. 

0  Jurisdiction  of  Lords,  p.  47. 
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of  like  nature :  42  ASS ;  and  Rol.  Pari.  2  Hen.  4,  n.  37, 
38,  39,  in  Bassetfs  case  of  a  livery." 

Conformably  with  these  authorities,  the  precedent 
book  of  the  court  states,  that  *'  all  writs  of  error  brought 
upon  judgments  in  the  Petty  Bag  are  returnable  in  Par- 
liament (^);'*  and  there  is  nothing  in  that  court's  records, 
or  in  the  experience  or  observation  of  its  clerks,  who  have 
been  referred  to,  to  suggest  that  a  writ  of  error  thence, 
ever  lay  to  any  other  tribunal  than  the  highest  in  the 
country. 

The  contrary  opinions  appear  to  be  based  on  mere 
judicial  dicta,  as  in  the  case  in  Dyer,  already  set  forth ; 
or  on  arguments  by  counsel,  as  in  the  case  of  the  Earl  of 
Leicester  v.  Heydon,  Plowden  393  a ;  or  on  assertion,  as 
in  Coke(^),  where  he  contends  that  his  own  court  is 
higher  than  the  Court  of  Chancery. 

The  amount  of  judicial  business  in  the  Petty  Bag  has 
not  been  quite  so  "little"  as  the  learned  author  of  the 
Commentaries  appears  to  have  imagined.  There  have 
been  several  writs  of  error  brought  from  it  since  the  14th 
of  Elizabeth,  the  time  to  which  he  refers ;  but  all  of  them 
returnable  in  Parliament.    Thus — 

25  November,  1669. — Sir  Orlando  Bridgeman  (Lord  Keeper)  acquainted 
the  House  that  the  Master  of  the  Rolls  was  attending  at  the  door  to  bring 
in  a  writ  of  error  upon  a  judgment  given  in  the  Court  of  Chancery,  in  a 
case  between  Squibb  and  the  King.  Thereupon  the  Master  of  the  Rolls 
brought  in  the  original  record,  and  a  transcript  thereof;  and  having  laid 
the  same  on  the  Chancellor's  'woolsack,  he  departed. 

(')  The  passage  in  the  ^  Precedent  the  passage  in  the  Precedent  Book 

Book "  is  as  follows :  ^  As  to  writs  of  refers  to  the  Year  Book  of  the  37 

error  upon  judgments  in  the  Petty  Bag,  Hen.  VI.  13  B.,  where  it  is  stated,  that 

by  the  statute  37  Hen.  YI.  c.  13,  all  **  from  a  judgment  in  Chancery  the 

writs  of  error  brought  upon  judgments  i>arty  aggrieved  has  a  writ  of  error  in 

in   the  Petty  Bag  are  returnable  in  ParliamenL" 

Parliament."    There  is  no  printed  sta-  (Q  4  Inst.  80. 
tute  of  the  37  Hen.  V I.   Most  probably 

bb2 
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14  April,  1675. — A  petition  was  presented  by  the  plaintiff,  Sqnibb, 
setting  forth  that  the  record  of  a  judgment  given  in  the  Court  of  Chancery 
against  the  said  Edmond  Squibb,  in  a  monstrans  de  droits  being  now 
depending  in  this  High  Court  by  writ  of  error,  and  errors  being  assigned 
by  the  petitioner ;  but  that  the  Attorney  Qeneral  did  not,  according  to 
the  order  of  the  House,  yet  join  issue  thereon ;  and  therefore  praying  that 
a  short  day  might  be  appointed  for  that  purpose.  It  was  ordered  that 
the  Attorney  General  put  in  such  plea  as  he  should  think  fit  on  behalf 
of  his  Majesty. 

5  May. — Whereas  Sir  William  Jones,  his  Majesty's  Attorney-General, 
hath  this  day  joined  issue,  pleading  in  nuUo  est  erratum.  A  hearing  then 
ordered,  the  appointment  for  which  was  subsequently  renewed ;  but  the 
case  is  not  afterwards  mentioned  in  the  Journals. 

9  March,  1670. — The  Master  of  the  Rolls  brought  in  a  writ  of  error  to 
reverse  a  judgment  given  in  the  Court  of  Chancery,  wherein  one  Offley 
was  plaintiff  and  the  King  defendant. 

5  April,  1671. — Upon  hearing  counsel  this  day  to  argue  the  errors 
assigned  by  Thomas  Offley,  Esquire,  upon  a  writ  of  error  for  reversing  a 
judgment  given  in  the  Court  of  Chancery,  for  vacating  and  cancelling 
letters  patent,  granting  the  office  of  King's  cock-master  to  the  plaintiff; 
after  consideration  had,  it  was  ordered  and  adjudged,  that  the  judgment 
be  and  is  hereby  affirmed. 

26  October,  1680.— Writ  of  error  brought  in  from  Chancery  by  one  of 
the  Masters  in  Chancery,  deputy  to  the  Master  of  the  Rolls  for  this 
business. 

21  June,  1698. — The  Lord  Chancellor  (Somers)  brought  in  a  writ  of 
error  from  the  Petty  Bag,  in  the  usual  manner. 

31  October,  1705. — Saint  t?.  Jackson.  The  Master  of  the  Rolls  being 
indisposed,  one  of  the  Masters  in  Chancery,  with  leave  of  the  House, 
brought  up  a  vmt  of  error  in  the  usual  manner. 

The  course  of  proceeding  upon  a  writ  of  error  from  the 
Petty  Bag  is  substantially  the  same  as  that  adopted  upon 
writs  of  error  from  other  courts. 

When  the  crown  is  concerned,  the  fiat  of  the  Attorney- 
General  is  of  course  required ;  and  when  bail  is  necessary, 
it  is  taken  by  one  of  the  Masters  of  the  court.  The 
allowance  of  the  writ  of  error  is  by  the  Master  of  the 
Rolls.    The  fonn  of  the  writ  itself  is  as  follows : — 

Greorge,  &c.,  To  our  trnsty  and  well-beloved  Sir  William  Grant,  Knt., 
Master  of  the  Rolls  of  our  Chancery,  greeting ;  for  as  much  as  in  the 
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record  and  process  of  adjudication  of  execution  of  and  for  a  certain  sum  of 
2000/.,  upon  a  certain  recognisance  entered  into  hy  James  Perkins,  of  &c.,  to 
Sir  John  Strange,  Knt,  late  Master  of  the  Bolls  deceased,  and  Thomas 
Bennett,  E^.,  one  of  the  Masters  of  our  Court  of  Chancery  aforesaid, 
upon  our  writ  of  set  fa  awarded  out  of  our  Court  before  us  in  our  Chan- 
cery, at  the  suit  of  the  said  Sir  John  Strange  and  Thomas  Bennett 
against  the  said  James  Perkins ;  as  it  is  said  manifest  error  hath  inter- 
Tened,  to  the  great  damage  of  the  said  James,  as  by  &c.  &c.  Do  com- 
mand you  that  if  adjudication  of  execution  of  and  for  the  said  2000/.  on 
the  said  recognisance,  upon  our  said  writ  of  sci  fa  be  adjudged ;  then 
you  send  to  us  distinctly  and  plainly  into  our  Parliament  at  the  next 
session,  to  be  held  on  &c.,  the  record  and  process  of  the  adjudication  of 
execution  of  and  for  the  said  2000/.,  on  the  said  recognisance,  with  all 
things  touching  the  same ;  and  this  writ,  that  inspecting,  &c.  (as  in  Error 
in  Parliament  from  the  Exchequer  Chamber,  ante,  p.  867). 

It  has  been  observed  that  a  writ  of  error  lies  to  Par- 
liament from  aU  judgments  of  the  Commissioners  of 
Error,  appointed  to  review  the  common  law  proceedings 
of  the  London  municipal  jurisdictions. 

The  Comi;  of  the  Commissioners  of  Error  appears  for- 
merly to  have  been  held  in  the  church  of  St.  Martin-le- 
grand,  in  the  city  of  London ;  and  was  always  composed 
of  certain  of  the  Judges  of  the  superior  courts  at 
Westminster;  nominated  by  the  Lord  Chancellor,  and 
authorised  to  act  by  a  Commission,  issued  for  that 
purpose  under  the  great  seal.  With  respect  to  this 
tribunal  but  little  can  be  learned  from  books,  and  less 
from  practical  experience;  its  functions  having,  appa- 
rently, been  but  rarely,  if  at  all,  resorted  to  in  modem 
times. 

When,  however,  judgment  has  been  given  by  these 
Commissioners,  a  writ  of  error,  returnable  in  Parliament, 
may  be  sued  out  by  either  party  conceiving  himself 
aggrieved  by  the  same.  The  writ  will,  I  presume,  be 
addressed  to  the  senior  member  of  the  commission  in  the 
usual  terms.  I  have  not,  however,  found  any  example 
of  the  form  of  such  a  writ  of  error. 


374  PBAcncE  ON  wbits  op  error. 

As  to  the  course  of  proceeding,  there  seems  no  reason 
to  suppose  that  it  varies  from  that  prescribed  for  the 
prosecution  of  writs  of  error  from  the  courts  of  common 
law  at  Westminster.  Some  light,  however,  is  thrown  on 
the  subject  by  the  following  precedents : — 

(^)  A  judgment  was  given  for  the  defendant  on  the  Hastings  of  London, 
in  an  action  of  waste,  where  it  should  have  been  given  for  the  plaintifi^ 
That  judgment  is  reversed  by  writ  of  error  before  Commissioners  at  St. 
Martin  le  Grand,  according  to  the  case.  Error  was  thereupon  brought  in 
Parliament,  and  the  last  judgment  affirmed.  The  Parliament  is  adjourned 
before  any  execution  made.  The  plaintiff,  to  have  his  execution,  removed 
the  tenor  of  the  record  of  the  affirmation  into  Chancery  by  certiorari^ 
and  thence  it  was  sent  into  the  King's  Bench  by  mitiimm  under  the 
Great  Seal,  commanding  that  court  to  proceed  to  execution,  which  was 
accordingly  done  in  the  King's  Bench  by  scire  fadas.  About  23  ch.  2, 
in  Cole's  Cases  of  Gray^s  Inn  ('}. 

The  case  of  Cole  forms  the  subject  of  the  following 
minutes  in  the  Journals  of  the  House  of  Lords : — 

1  December,  1670. — This  day  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  according  to  the  usual  form,  brought  up  a  writ  of  error  to 
veTerse  a  proceeding  in  the  Hustings  of  London,  between  Greene  &  Cole. 

13  December. — Hearing  appointed,  and  Judges  to  attend. 

14  December. — Plaintiff  being  a  prisoner  in  the  King's  Bench  prison, 
ordered  that  the  Lord  Keeper  of  the  Great  Seal  be  desired  to  grant  so 
many  writs  of  habeas  corpus  as  his  Lordship  shall  think  fit ;  to  enable 
the  said  William  Cole  to  attend  his  said  cause,  while  it  shall  be  depending 
in  this  House. 

19  December. — Counsel  heard,  and  Judges  to  deliver  their  opinions. 

9  January.— Opinions  delivered,  and  debate  adjourned. 

]  7  February. — Upon  hearing  of  coimsel  at  the  bar  of  this  House  on 
both  parts,  upon  the  errors  assigned  by  Henry  Greene,  plaintiff,  in  a  writ 
of  error  brought  into  this  House  (wherein  William  Cole,  Esq.,  is  defend- 
ant), for  reversing  a  judgment  given  by  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas ;  the  Lord  Chief  Baron  of  the  Court  of  Exche- 
quer, Mr.  Baron  Turner,  Mr.  Justice  Raynsford  (late  one  of  the  Barons 
of  the  Court  of  Exchequer),  and  Mr.  Justice  Moreton,  being  Commis- 
sioners particularly  appointed  under  the  Great  Seal  of  England  to  examine 


O  Hale's  Lords'  JurisdictioD,  162. 
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and  determine  upon  a  writ  of  error  brought  by  the  said  William  Cole,  fo; 
reversing  a  judgment  given  for  the  said  Henry  Greene  in  the  Court  of  th.- 
Hustings  in  London ;  which  judgment  for  the  said  Henry  Greene  was^ 
by  the  judgment  of  the  said  Commissioners,  since  reversed ;  and,  after 
hearing  all  the  Judges  to  the  point  of  law  arising  out  of  the  error^{• 
assigned  by  the  said  Henry  Greene  in  this  House,  upon  due  consideration 
had  of  what  has  been  offered  thereupon,  the  Lords  Spiritual  and  Temporal 
in  Parliament  assembled  do  resolve  and  adjudge,  that  the  judgment  given 
by  the  said  Commissioners  be  and  is  hereby  affirmed  (^). 

17  March,  1670. — Ordered  that  the  transcript  of  the  record,  in  the 
writ  of  error  between  Greene  and  Cole,  and  the  judgment  of  this  House 
thereupon,  be  delivered  to  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas. 

The  particulars  of  a  curious  litigation  emanating  from 
the  municipal  judicatories  of  London,  will  be  found  in  the 
printed  Parliamentary  Cases  (anno  1707),  kept  in  Lincoln's 
Inn  library.    The  plaintiff  in  error  in  the  House  of  Lords 


C*)  The  tenor  of  which  judgment  to 
be  affixed  to  the  transcript  to  be  re- 
mitted followeth,Tiz. :  ''Postea  scilicet 
Imo  die  Decembris,  Anno  Regni  Do- 
mini Regis  nnnc  Vicesimo  secnndo 
Record  et  processus  prsedict.  inter 
partes  pnedict.  cum  omnibus  ea  tan- 
gentihns  pretextu  cujusdam  brevis 
dicti  Domini  Regis  de  errore  corri- 
gendo  perpredictnm  Henr.  Greene  in 
premissis  prosecJit  dicto  Domino  Regi 
in  prsesenti  Parliamento  a  prasdicta 
curia  coram  prsedictis  Gommissionariis 
transmiss.  fuit;  prsedictusque  Henr. 
Greene  in  eadem  Curia  Parliament! 
comparens  diversas  materias  pro  er- 
rore in  Recordo  et  processu  prsadictis 
pro  revocatione  et  adnnllatione  Judioii 
prsedict.  pro  praifat.  Will*  Cole  versus 
ipsum  H6nr.reddit,assignavifc ;  et  quas 
qnidem  materias  prsedictus  WilP  Cole 
in  eadem  Curia  Parliamenti  comparens 
placitavit  quod  nee  in  Recordo  et  pro- 
cessu predictis  nee  in  redditione  Ju- 
dicii  prsedict.  in  ullo  fuit  erratum ;  post- 
eaque  scilicet  27mo  Februarii  anno 
dicti  Domini  Regis  nunc  23tio  in  prse- 


dicta  Curia  Parliamenti  pnedicti  visis 
et  per  Curiam  ibidem  diligenter  exa^ 
minatis  et  plenius  intellectis  tam  Re- 
cordo et  processu  prssdictis  ac  Judicio 
super  eisdem  reddit  quam  prsedictis 
causis  pro  erroribus  assignatis  et  alle* 
gatis ;  pro  eo  quod  videtur  Curia  Par- 
liamenti quod  in  Recordo  illo  in  nullo 
est  erratum.  Ideo  consideratum  est 
per  eandem  Curiam  Parliamenti  prse- 
dict. quod  Judicium  prsedict.  in  omni- 
bus affirmetur  et  in  omnibus  suo  robore 
stet  et  effectu  dictis  causis  pro  errori- 
bus superius  assignatis  et  assignatis  in 
contrarium  non  obstantibus.  £t  quod 
prsedictus  Will®  Cole  in  Curia  dicti 
Domini  Regis  coram  prsefatis  Commis- 
sionariis  habeat  inde  executionem 
suam  versus  prsefat.Henr.  Greene  juxta 
formam  et  effectum  Judicii  prsedict. 
et  superinde  Record  et  processus  prse- 
dict. prsedictse  Curiae  dicti  Domini 
Regis  coram  prsefatis  Commissionariis 
per  Curiam  Parliamenti  prsedicti  re- 
mittentur  et  in  eadem  Curia  dicti 
Domini  Reg^s  coram  prsefatis  Commis- 
sionariis jam  resident." 
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was  one  Markwith.  The  Mayor  &c.  of  London  were 
defendants ;  and  the  circumstances  appear  to  have  been 
these : — 

The  city  of  London,  in  the  year  1698,  chose  Thomas  Wood,  merchant, 
to  be  one  of  the  sherifis ;  and  he  not  appearing  to  give  bond,  as  required 
by  the  bye-laws  of  the  corporation,  was  fined  400^  ;  for  the  recovery  of 
which  sum  an  action  was  brought  against  him  by  the  mayor,  commonalty, 
and  citizens,  in  the  Lord  Mayor  s  Court ;  and  judgment  was  given  for  the 
plaintiffs.  Wood  brought  a  writ  of  error  before  the  Lord  Chief  Justice 
Holt,  Lord  Chief  Baron  Wood,  and  other  commissioners,  at  St.  Martin's- 
lo-Grand ;  who  reversed  the  judgment  complained  of,  because  it  appeared 
that  the  Lord  Mayor  was  both  judge  and  party ;  being  plaintiff  in  a  court 
bolden  before  himself.  Upon  this  the  plaintiffs  brought  another  action 
for  recovery  of  the  penalty,  in  one  of  the  Sherifis'  Courts  of  London;  and 
judgment  was  given  there  for  the  Lord  Mayor.  Against  this  judgment 
Wood  sued  out  a  writ  of  error,  returnable  in  the  Court  of  Hustings ;  but 
before  the  Judges  of  the  Sheriffs'  Court  would  allow  this  writ  of  error. 
Wood  was  obliged  to  enter  into  a  bond  with  sureties,  that  he  should  pro- 
secute the  same  with  effect.  In  this  bond  James  Mackwith  became  bound 
as  surety  in  the  penal  sum  of  800/. ;  and  on  an  allegation  that  Wood  did 
not  prosecute  his  writ  of  eiror  with  effect,  the  bond  was  put  in  suit  against 
Mackwith,  in  the  Court  of  Common  Pleas ;  and  judgment  had  for  the 
plaintiffs.  Whereupon  a  writ  of  error  was  brought  to  the  Court  of  King's 
Bench,  by  Mackwith,  who  insisted  that  the  bond  was  null  and  void ;  and 
that  the  proceeding  in  the  Court  of  Hustings,  was  contrary  to  all  rules 
of  justice.  The  Court  of  King's  Bench  were  for  some  time  divided;  but, 
at  length,  by  the  opinion  of  the  rest  of  the  Judges  against  the  Chief  Jus- 
tice Holt,  the  judgment  was  affirmed,  and  the  plaintiff  brought  a  writ  of 
error  in  Parliament ;  where,  however,  the  judgment  was  again  affirmed, 
on  the  18th  March,  1707,  on  the  ground  (as  I  collect  from  the  papers) 
that  the  mayor  was  not  the  sole  judge,  and  that  the  Court  of  Hustings 
might  have  been  held  in  his  absence  (*). 

The  latest  examples  of  writs  of  error  from  these  Com- 
missioners of  Review  were,  I  think,  the  following : — 

City  of  London  v.  Sheaf,  9  Dec.  1763.  The  Lord  Chief  Baron  of  tlie 
Court  of  Exchequer  delivered  in,  in  the  usual  manner,  the  writ  of  error 
brought  to  reverse  a  judgment  given  by  the  commissioner's  delegates 
appointed  to  hear  the  errors  in  a  judgment  given  in  the  Sheriffs'  Court, 

Q)  2  Bro.  Pari.  Ca.,  409. 
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London,  and  affirmed  in  the  Court  of  Hustings.    No  further  proceedings 
appear. 

Chamberlain  of  London  v.  Evans,  6  March,  1766.  The  Lord  Chief 
Baron  of  the  Court  of  Exchequer,  in  the  usual  manner,  delivered  in  a  writ 
of  error,  brought  in  order  to  reverse  a  judgment  given  by  the  commis- 
sioner s  delegates,  appointed  to  hear  the  errors  in  a  judgment  given  in  the 
Sheriffs'  Court  of  London,  and  affirmed  in  a  Court  of  Hustings.  The 
judgment  of  the  House  was  as  follows : — ^^  Whereas  by  virtue  of  His 
Majesty's  writ  of  error,  returnable  unto  the  Lords  in  Parliament  assem- 
bled, a  record  of  the  commissioners  delegates  was  brought  into  this  House 
the  6th  March,  1776,  wherein  the  Chamberlain  of  the  city  of  London  is 
plaintiff,  and  Allen  Evan,  Esq.,  is  defendant ;  and  counsel  having  been 
heard  on  the  2l8t  and  22nd  of  January  last,  to  argue  the  errors  assigned 
upon  the  said  writ  of  error,  and  the  Judges  who  were  ordered  to  attend 
having  been  heard  seriatim^  as  well  yesterday  as  this  day,  to  deliver  their 
opinions  with  their  reasons  upon  a  question  of  law  to  them  proposed,  and 
due  consideration  had  of  what  was  offered  on  either  side  in  the  cause ;  it 
is  ordered  and  adjudged,  that  the  judgment  given  by  the  commissioner's 
delegates,  appointed  to  hear  the  errors  in  a  judgment  given  in  the  Sherifi^' 
Court,  London,  and  affirmed  in  the  Court  of  Hustings,  be,  and  the  same 
is  hereby  affirmed,  and  that  the  record  be  remitted. 

The  only  courts  in  Ireland  whose  judgments  appear 
to  be  immediately  reviewable  in  Parliament  are,  as  before 
observed,  the  Court  of  Exchequer  Chamber,  and  the  Court 
of  Queen's  Bench.  And  fibrst,  of  the  Court  of  Exchequer 
Chamber. 

All  judgments  of  this  Court  (which,  like  the  Court  of 
the  same  name  in  England,  is  a  tribunal  of  intermediate 
jurisdiction),  are  liable  to  review  by  writ  of  error  in  the 
House  of  Lords. 

The  preliminary  proceedings  are,  I  apprehend,  substan- 
tially the  same  as  on  a  writ  of  error  from  the  Court  of 
Exchequer  Chamber  in  England.  The  form  of  the  writ 
is  as  follows : — 

Yictoria,  &c.  To  our  Justices  assigned  to  hold  pleas  before*  us  in  our 
Court  of  Exchequer  Chamber  in  Ireland,  greeting: — Because  in  the 
record  and  proceedings,  and  also  in  rendering  of  the  judgment  in  a 
plea  of  trespass  (or  as  the  case  is)  which  was  before  the  Barons  of  our 
Exchequer  in  Ireland,  between  A.  B.  and  C.  D.,  a  transcript  of  which 
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record  and  process,  and  the  judgment  made  thereupon,  by  reason  of  error 
happening,  we  caused  to  be  brought,  according  to  the  form  of  the  statute, 
in  that  case  made  and  provided,  into  our  Court  of  Exchequer  Chamber, 
wherein  the  judgment  so  giyen  as  aforesaid,  is  affirmed  as  it  is  alleged ; 
and  because,  in  the  affirmance  of  the  judgment  aforesaid,  in  our  said  Court 
of  Exchequer  Chamber,  manifest  error  hath  happened  to  the  great  damage 
of  the  said  C.  D.,  as  we  are  informed ; — We,  willing  that  the  said  error 
(if  any  hath  been)  should  be  duly  corrected,  and  that  full  and  speedy  jus- 
tice be  done  to  the  said  C.  D.  in  this  behalf,  do  command  you,  that  if 
judgment  thereon  be  given  and  affirmed  as  aforesaid,  then  the  record,  pro- 
ceedings, and  judgment  aforesaid,  with  all  things  touching  the  same  to  us 
in  our  present  Parliament  (or  if  the  writ  be  sued  out  after  prorogation, 
and  before  the  next  meeting  of  Parliament,  then  ^'  to  us  in  our  present 
Parliament  at  the  next  session  thereof,  to  be  holden  on  the  day 

of  ;"  or,  if  after  a  dissolution,  and  before  the  meeting  of  the  next 

Parliament,  then  ^^  to  us  in  our  next  Parliament,  to  be  holden  on  the 
day  of  ") ;  immediately  after  sight,  or  receipt,  hereof, 

yon  distinctly  and  plainly  send  under  your  seal,  and  this  writ,  that  the 
record,  proceedings,  and  judgment,  aforesaid,  being  inspected,  we  may 
further  cause  to  be  done  therein  by  the  assent  of  the  Lords  Spiritual  and 
Temporal,  in  the  said  Parliament  assembled,  for  amending  the  said  error, 
what  of  right  and  according  to  the  law  and  custom  of  this  realm  shall  be 
meet  to  be  done. 

(Witness)  Earl  ds  Grey,  our  Lieutenant-General,  and 

General-Governor  of  that  part  of  our  United 
Kingdom  called  Ireland,  at  Dublin,  the 
day  of  ,  in  the  year  of  our  reign. 

All  judgments  of  the  Court  of  Queen's  Bench  in  Ireland, 
not  intermediately  reviewable  in  the  Irish  Exchequer 
Chamber,  are,  I  apprehend,  immediately  reviewable  by 
writ  of  error  in  Parliament. 

In  aU  cases  where  judgments  of  the  Queen's  Bench  are 
not  so  reviewable  in  the  Exchequer  Chamber,  the  proceed- 
ings on  a  writ  of  error  in  Parliament  will  be  the  same  aa 
upon  a  writ  of  error  in  Parliament  from  the  Court  of  Exche- 
quer Chamber,  provided  the  Queen  be  not  a  party. 

Where  the  Queen  is  a  party,  the  previous  sanction  of 
the  Irish  Attorney-General  must  be  obtained. 

By  an  act  passed  in  the  1  Geo.  IV.  c.  68.  s.  9,  it  is  re- 
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quired  that  writs  of  error  from  Ireland,  with  the  transcript 
of  the  record,  be  transmitted  by  post  from  the  Clerk  of  the 
Errors  in  Dublin,  to  the  Clerk  of  the  Parliaments.  The 
subsequent  proceedings  are  in  all  respects  the  same  as  in 
English  writs  of  error. 

By  the  6  Anne  c.  26,  erecting  the  Court  of  Exchequer  in 
Scotland,  a  writ  of  error  to  the  House  of  Lords  is  allowed 
against  all  judgments  made  on  the  common-law  side  of 
that  tribunal 

This  Comi;  being  purely  a  Court  of  Revenue,  it  follows 
that  the  Crown,  by  its  proper  officers,  is  in  all  cases  a 
party  on  the  record. 

Wherever,  therefore,  a  private  party  intends  to  prose- 
cute a  writ  of  error  from  this  Court,  the  previous  sanction 
of  the  Crown  must  be  obtained  by  the  flat  of  the  Lord- 
Advocate. 

The  writ  issues  under  the  Great  Seal  of  Great  Britain, 
for  which  purpose  I  apprehend,  upon  principle,  the  fiat  of 
the  Lord-Advocate  ought  to  be  considered  a  sufficient 
warrant  to  the  clerks  of  the  Petty  Bag  in  Chancery.  But 
it  is  customary  to  obtain  the  concurrence  of  the  English 
Attorney-General.    The  course  of  proceeding  is  this : — 

In  the  first  place  it  is  usual  to  procure  a  certificate  from 
the  counsel  in  the  cause,  stating  that  there  is  ground  for 
the  writ  of  error.    The  certificate  may  be  as  follows : — 

The  AdVocate-Greneral  against  A.  B. 

<^  I  am  of  opinion  that  there  is  reasonable  ground  for  a  writ  of  error  to 
issue  from  the  judgment  of  the  Court  of  Exchequer ;  the  statute  relied 
upon  being,  I  conceiyey  inapplicable  in  the  circumstances  of  this  case." 

If  more  than  one  counsel  have  appeared  in  the  cause, 
the  certificate  may  be  signed  by  two  advocates. 

It  does  not  appear  essential,  though  usual,  that  the 
certificate  should  be  signed  by  the  counsel  who  were 
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engaged  in  the  cause,  The  certificate  of  any  counsel  will 
be  sufficient;  the  object  being  formal,  not  substantial. 
For  I  take  it  that  in  all  cases,  except  those  of  treason  and 
felony,  the  subject  may  insist  on  a  writ  of  error  as  matter 
of  right ;  although,  in  its  prosecution,  he  is  bound  to  con- 
form himself  to  the  established  course  of  practice. 

The  certificate  being  laid  before  the  Lord  Advocate,  that 
officer,  as  matter  of  course,  grants  his  fiat. 

The  form  is  to  present  a  short  petition  to  his  Lordship, 
which  may  be  as  follows  :-r- 

'^  Adyocate-Oeneral  v,  A.  B. 
^^  To  the  Bight  Honourable  the  Lord  Advocate, 

*•*'  The  defendant  conceiving  himself  aggrieved  hy  the  judgment 
of  the  Court  of  Exchequer  in  this  case,  is  advised  by  counsel,  to  sue  out 
a  writ  of  error  in  Parliament,  to  have  the  same  reversed.  May  it,  there- 
fore, please  your  Lordship  to  direct  a  fiat  for  that  purpose  to  the  clerks  of 
the  Petty  Bag  in  Chancery  in  England. 

''  (Signed)  C.  D.,  Attorney  for  the  said  defendant." 

Upon  this  application  the  Lord  Advocate  wiU  grant  his 
fiat  as  follows  :— 

"  Let  a  vmt  of  error  issue  as  desired." 

This,  I  repeat,  ought  to  be  a  sufficient  warrant  for  the 
clerks  of  the  Petty  Bag.  But  to  overcome  scruples,  it  may 
be  as  well  to  obtain  the  signature  of  the  Attorney-General 
in  addition  to  that  of  the  Lord  Advocate:  a  course  followed 
in  a  recent  case. 

When  the  judgment  of  the  Court  of  Exchequer  has  been 
against  the  Crown,  and  it  is  intended  to  sue  out  a  writ 
of  error,  the  Lord  Advocate  will,  I  presume,  in  such  a 
case  issue  his  fiat  ^  propria  motu  in  the  exercise  of  his 
official  discretion,  without  requiring  any  certificate  firom 
counsel. 

With  the  fiat,  the  attorney  or  his  agent  proceeds  to  the 
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office  of  the  Petty  Bag  in  Chancery,  and  there  delivers 
with  the  flat  a  precipe ;  which  may  be  as  follows : — 

Scotland  to  wit. 

Writ  of  error  for  A.  B.  against  the  Advocate-General  for  Scot- 
land, on  a  jadgment  in  trespass  (or  as  the  form  of  action  was)  in  tho 
Court  of  Exchequer  in  Scotland,  returnable  in  Parliament,  on  the  5th  of 
February,  A.D.,  1842. 

The  form  of  the  writ  is  as  follows  :— 

Victoria,  &c.  To  our  Treasurer,  and  to  the  Judges  of  the  Court  of 
Exchequer  in  Scotland,  greeting  : — Forasmuch  as  in  tho  record  and  pro- 
cess which  was  depending  in  our  court  before  you  our  said  Judges  of 
our  Court  of  Exchequer  aforesaid,  between  Sir  William  Rae,  Baronet, 
our  Advocate-Genera],  and  A.  B.,  of  certain  trespasses  in  the  case,  as 
it  is  said,  manifest  error  has  intervened  to  the  great  damage  of  the 
said  A.  B.,  as  by  his  complaint  we  are  informed ;  and  whereas  by  a 
statute  made  in  the  Parliament  holden  at  Westminster  on  the  2drd 
October,  in  the  sixth  year  of  the  reign  of  the  Lady  Anne,  heretofore 
Queen  of  Great  Britain,  it  was,  amongst  other  things,  enacted,  that  it 
should  and  might  be  lawful  to  and  for  any  person  or  persons,  party  or 
parties,  to  any  judgments  which  should  be  given  in  the  Court  of  Ex- 
chequer in  Scotland,  to  sue  and  prosecute  out  of  the  Court  of  Chan- 
cery in  England  a  writ  or  writs  of  error  to  be  made  in  the  usual  man- 
ner upon  any  such  judgment,  returnable  in  the  Parliament  of  Great 
Britain  as  in  the  said  statute  is  more  fully  contained.  We  therefore  being 
willing  that  the  said  error  (if  any  be)  be  duly  amended,  and  full  and 
speedy  justice  be  done  in  his  behalf,  command  you  that  if  judgment  be 
given  thereupon,  then  you  distinctly  and  plainly  without  delay  send  to  us 
in  our  present  Parliament  ^if  the  Parliament  be  then  sitting,  or  after  a 
prorogation,  then  in  our  Parliament  at  the  next  session  thereof;  or  after  a 
dissolution,  then  in  our  next  ensuing  Parliament,  specifying  the  day  on 
which  it  is  to  be  holden^  the  record  and  process  aforesaid,  with  all  things 
touching  the  same,  and  this  our  writ;  that  inspecting  the  record  and 
process  aforesaid,  we  may  cause  farther  to  be  done  thereupon  for  correcting 
the  said  error,  what  by  the  assent  of  the  Lords  Spiritual  and  Temporal 
in  the  same  Parliament  assembled  of  right  and  according  to  law  shall  be 
meet  to  be  done.  Witness  ourself  at  Westminster,  the  fourth  day  of 
January,  in  the  fourth  year  of  our  reign. 

Another,  a  simpler,  and  perhaps  a  better  fomi  may  be 
as  follows : — 
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Yictoria,  &c.,  To  our  Treasurer  and  to  the  Judges  of  our  Court  of 
Exchequer  in  Scotland^  greeting.  Whereas  in  the  record  and  proceedings, 
and  also  in  the  giving  of  judgment,  upon  a  certain  information  filed  in  our 
said  court  hefore  70U  our  Judges  of  the  said  court,  wherein  A.  B.,  our 

Advocate-General,  was  informant,  and  C.  D.,  of ,  was  defendant ; 

touching  and  concerning  our  Royal  revenue,  inasmuch  as  it  is  said  mani- 
fest error  hath  intervened  to  the  great  damage  of  the  said  C.  D.,  as  hy 
his  complaint  we  are  informed ;  we  being  wUling  that  the  said  error  (if 
any  there  be)  be  duly  corrected  and  full  and  speedy  justice  done  in  this 
behalf,  do  command  you,  &c. 

When  the  London  agent  obtains  the  writ  of  error  duly 
perfected,  he  forwards  it  to  the  attorney  in  Edinburgh, 
by  whom  the  same  is  put  in  train  of  presentation  to  the 
Barons  of  the  Exchequer  in  Scotland,  under  whose  autho^ 
rity  the  record  duly  certified  is  attached  to  it,  and  an 
indorsement  to  the  following  effect  is  made  to  the  writ— 

The  answer  of  the  Barons  within  mentioned. 

The  record  and  process  of  the  information  within  mentioned,  with  all 
things  touching  the  same,  to  our  Lady  the  Queen,  in  the  present  Par- 
liament we  send  in  a  certain  record  to  this  writ  annexed,  as  we  are  within 
commanded. 

The  writ  and  record  thus  endorsed,  are  then  sealed  up 
and  delivered  by  one  of  the  Barons  to  the  person  who  is 
to  take  it  to  London,  and  who  must  personally  deliver  it 
in  at  the  bar  of  the  House  of  Lords,  upon  oath  that  it  is 
in  the  same  state  in  which  he  received  it. 

The  subsequent  proceedings  on  a  Scotch  writ  of  error 
are  the  same  as  on  a  writ  of  error  from  the  Coiui;s  in  this 
country. 

On  the  several  subjects  of  the  allowance  of  writs  of 
error ;  of  putting  in,  and  perfecting  of  bail ;  and  of  super- 
sedeas of  execution ; — I  have  not  said  anything ;  because 
these  are  matters  which  do  not,  in  the  ordinary  course 
of  proceeding,  fall  imder  the  cognisance  of  the  House  of 
Lords ;  and  they  are  moreover  fiilly  treated  of  by  all 
writers  on  the  practice  of  the  Courts  of  Common  Law. 
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CHAPTER  THE  THIRD, 


0t  ^vinQitiQ  up  t^e  mtvit  aim  Htcortr. 


Formerly  original  Record  brought  up^  383. — Now  a  Transcript  only^  ib. 
^—Mode  of  Presenting  English  Writs  of  Error^  384. — Irish  do.,  386.— 
Scotch  do,y  387. —  Where  there  is  a  Sill  of  Exceptions,  ib. — Plaintiff^ 
in  Error  delaying  to  bring  in  the  Writy  388. —  Where  original  Record 
is  lost  or  damaged,  390. —  When  the  defect  in  the  Record  is  trivial,  391, 
— Clerical  Errors  ordered  to  be  rectified  by  the  proper  Officer,  ib. — 
Where  the  Writ  and  Transcript  destroyed,  after  having  been  received 
by  the  House,  392. 

In  English  causes  at  an  early  period,  the  original 
record  of  the  Court  below,  as  well  as  the  writ  of  error, 
was  brought  up  by  the  Chief  Justice,  and  remained  in 
custody  of  the  Clerk  of  the  House  till  judgment  was 
delivered  by  the  Lords ;  or  till  the  close  of  the  Parlia- 
ment. 

But,  for  about  four  centuries  and  a  half,  (that  is  to  say 
since  the  time  of  Chief  Justice  Gascoyne,  5  Hen.  IV. 
1403,)*  it  has  been  the  practice  to  transmit  a  transcript 
of  the  record  along  with  the  original.    The  transcript 

(*)  See  case  of  Roger  Deyncourt,  ante,  p.  356,  and  case  of  Flourdew,  ante, 
p.  357. 
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after  due  examination  is  retained  by  the  House ;  while 
the  original  is  returned  to  the  Court  below. 

When,  therefore,  the  transcript  has  been  duly  com- 
pleted,  examined,  and  annexed  to  the  writ  of  error,  it 
should  be  taken  by  the  Master  to  the  Judge  to  whom  the 
writ  is  directed,  in  order  that  the  accustomed  return  be 
made  thereupon ;  which  may  be  as  follows : — 

The  answer  of  Thomas  Lord  DenmaD,  the  Chief  Justice  within  named. 

The  record  and  process  whereof  mention  is  within  made,  with  all  things 
touching  the  same,  I  certify  to  the  Lady  the  Queen  in  the  present  Parlia- 
ment, as  I  am  within  commanded. 

(Signed)     Denman. 

With  the  writ,  the  original  record,  and  the  transcript 
thus  certified, — ^the  Master,  or  proper  officer  of  the  Court 
below,  will  repair  to  the  Parliament  office,  and  there 
deliver  the  writ  and  the  transcript  to  the  Chief  Clerk ;  by 
whom  the  same  will  be  re-examined  with  the  record. 
This,  at  all  events,  was  formerly  the  practice.  But  it  is 
said  the  re-examination  in  the  Parliament  office  is  now 
dispensed  with,  and  consequently  that  production  of  the 
original  record  is  unnecessary.  This,  however,  is  mere 
official  laxity,  and  ought  to  be  corrected.  (**) 

The  writ  and  the  transcript  are  left  in  the  Parliament 
office — the  original  record  being  restored  to  its  proper 
place  in  the  Court  below. 

The  cause,  however,  is  not  considered  to  be  depending 


(^)  In  the  case  of  Hyde  v.  Loydd,  21 
December,  1640 ;  upon  examination  of 
the  transcript  with  the  record,  it  was 
found  that  the  word  ibidem  was  a  word 
too  much ;  which  was  amended,  ac- 
cording to  the  original,  in  presence  of 
the  Chief  Justice  at  the  clerk's  table. 
This  case  is  evidence  of  the  strict  prac- 
tice in  former  times.  See  also  to  the 
same  effect  the  case  of  Nash  v.  Kynas- 


ton,  which  shows  that  the  record  and 
transcript  were  compared  at  the  table, 
when  presented,  by  the  Chief  Justice. 
Thus,  **  1  May,  1641,  Lord  Chief  Justice 
brought  in  a  transcript  and  the  record, 
and  the  clerk  examined  the  transcript 
with  the  original."  For  an  authority  of 
more  recent  date,  see  Bolton  v.  Jeffes, 
infra,  p.  380. 
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in  the  House  of  Lords  till  the  Judge  who  has  certified  the 
return  attends  in  his  place,  and  presents  the  writ  and 
transcript,  according  to  ancient  usage.  With  respect  to 
this  ceremony,  we  have  the  following  report  of  a  com- 
mittee of  their  Lordships : — 

5  March,  1699. — The  Earl  of  Stamford  reported  from  the  Committee, 
appointed  to  inspect  the  Journals  as  to  the  methods  of  bringing  and 
delivering  writs  of  error  into  this  House  from  the  courts  below,  the 
precedents  following,  viz, : — 

8  May,  1621.— The  House  being  informed  by  the  Chief  Justice  (c)  that 
he  had  a  writ  of  error  at  the  door,  and  desiring  to  know  whether  he  or 
one  of  his  brethren  the  Judges  was  to  bring  it  in ;  it  was  referred  to  a 
Committee  to  consider  thereof. 

12  May. — Upon  the  report  of  the  said  Committee,  it  was  ordered  that 
the  Chief  Justice  do  bring  in  the  record. 

22  Mayw — ^Thc  Chief  Justice,  first  propounding  it  to  the  Ilouse^  brought 
in  the  record  of  the  judgment  given  in  the  Court  of  King's  Bench.  He 
made  three  obeisances  before  he  came  to  the  bar,  and  then,  after  three 
obeisances  more,  he  laid  it  on  the  Lord  Chancellor  s  woolsack.  The  clerk 
received  the  record  and  transcript,  and  brought  it  to  the  table. 

22  February,  1677. — Mr.  Justice  Wyndham,  the  ancientest  Judge  of 
the  Court  of  King's  Bench  in  town,  brought  into  the  House  in  the  usual 
manner  a  writ  of  error  to  reverse  a  judgment  given  in  that  court. 

9  March. — This  writ  of  error  is  brought  in  by  the  Lord  Chief  Justice, 
and  thereupon  Judge  Wyndham  s  indorsement  upon  the  w^rit  was  cancelled. 

The  Committee  is  of  opinion  that  the  same  methods  be  observed  in 
future. 

Then  follows  an  order  by  the  House,  adopting  the 
opinion  of  the  Committee,  and  directing  that  the  Judges 
of  the  several  Courts  from  which  writs  of  error  lay  to 
Parliament  should  have  notice  thereof 

When  there  is  no  Chief  Justice,  or  when  he  cannot 
attend,  the  House,  on  petition,  will  authorise  one  of  the 
other  Judges  to  perform  this  duty :  as  in  the  following 
instance : — 

(«)  The  Chief  Justice  was  at  this  by  the  Commons.  The  Chief  Justice 
time  Speaker  of  the  House,  by  com-  appears  to  have  doubted  whether, 
mission  from  tlie  Crown,  the  Chan-  being  speaker,  he  ought  to  perform  his 
cellor,  rx)rd  Biicon,  being  sequestrated  accustomed  duty  of  bringing  up  the 
from  Parliament,  under  impeachment      writ. 

c  0 
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Lyde  «.  Rodd,  17  March,  1709.— On  the  plaintiflTs  petition  eettiog 
forth  that  he  had  a  writ  of  error  returned  to  the  House,  which,  by  the 
death  of  the  late  Lord  Chief  Justice,  was  delayed ;  it  was  ordered  that 
one  of  the  Judges  of  the  Court  of  King's  Bench  do  bring  up  the  said 
writ  of  error  as  desired. 

Copeland  t?.  Jones,  1  April,  1802. — Mr.  Justice  Grose  (the  Lord  Ken- 
yon  being  ill  at  Bath),  first  propounding  to  the  House,  did  rise  from  his 
place,  and  brought  in  a  writ  of  error ;  and  made  three  obeisances  before 
he  came  to  the  bar,  and  then  three  obeisances  more  before  he  laid  it  on 
the  table. 

Upon  error  in  Parliament  from  the  Petty  Bag,  the  writ 
and  transcript  are  usually  presented  to  the  House  by  the 
Master  of  the  Rolls.  It  is  said  that  if  he  be  **  a  member 
of  the  House  of  Commons,  he  does  not  go  into  the  body 
of  the  House  of  Lords  to  deliver  the  writ  of  error ;  but  he 
deUvers  it  in  at  the  bar-^C*)  But  it  has  been  decided(^)  that 
the  duties  of  a  member  of  the  House  of  Commons  are  not 
inconsistent  with  service  as  an  official  assistant  in  the 
House  of  Lords ;  and  therefore,  I  apprehend,  the  Master 
of  the  Rolls,  when  he  comes  to  present  a  writ  of  error 
from  the  Petty  Bag,  ought  to  repair  to  his  proper  place  on 
the  woolsack,  in  order  thence  to  propound  the  writ,  and 
then  to  deUver  it  in  with  the  transcript,  according  to  the 
prescribed  formalities.  When  the  Master  of  the  Rolls 
cannot  attend,  the  House,  on  application  for  that  purpose, 
will  permit  one  of  the  Masters  in  ordinary  to  perform  that 
duty  (^).  On  one  occasion  I  observe  that  the  writ  and 
transcript  were  presented  by  the  Lord  ChanceUor  ('). 

Writs  of  error  (with  the  transcripts)  from  Ireland,  were 
formerly  sent  by  a  special  bearer ;  but  are  now  trans- 
mitted by  post  from  the  Clerk  of  the  Errors  in  Dublin,  to 
the  Clerk  of  the  Parliaments  at  Westminster ;  in  pursu- 
ance of  an  act  passed  in  the  1  Geo.  IV.  c.  68.  s.  9,  for  the 

(f)  Manuscript  in  the  Petty  Bag  Office. 
{*)  Case  of  Serjeant  Geoffrey,  ante,  p.  45. 
(Q  See  ante  p.  372.  (')  See  ante,  iU 
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better  administration  of  justice  in  the  Court  of  Exchequer 
Chamber  in  Ireland,  and  the  cause  is  in  dependence  on 
the  Speaker  announcing  to  the  House  that  the  writ  has 
been  received. 

Writs  of  error  from  the  Court  of  Exchequer  in  Scotland 
are  committed,  by  the  Barons  in  that  country,  to  the  care 
of  a  person  about  to  repair  to  London,  by  whom  the  same 
is  delivered  in  at  the  bar  of  the  House;  such  person 
making  oath  that  the  writ  and  transcript  are  in  the  same 
state,  in  all  respects,  as  when  he  received  them.  The 
cause  is  thereupon  considered  to  be  depending  in  Parlia- 
ment. 

When  there  is  a  Bill  of  Exceptions,  it  ought  to  form  a 
part  of  the  record  certified  to  Parliament ;  and  the  Judge's 
Seal  must  be  acknowledged.  This  appears  by  the  follow- 
ing precedents :— 

Bridgeman  9.  Holt,  Session  1693. — ^Bridgeman,  as  trastee  of  the  Duke  of 
Grafton,  claiming  the  office  of  Chief  Clerk  of  the  King's  Bench  on  the 
ciyil  ffide,  against  Mr.  Rowland  Holt,  in  possession  of  the  same  office  in 
virtue  of  an  appointment  of  his  brother,  the  Lord  Chief  Justice;  to 
recover  the  office,  a  writ  of  assize  was  brought  in  the  Court  of  King's 
Bench.  The  Chief  Justice  was  not  on  the  Bench,  but  sat  uncovered  with 
the  counsel  of  his  brother.  The  three  Puisne  Judges  instructed  the  juiy 
to  find  for  the  defendant  Holt.  A  bill  of  excq)tions  was  tendered  to  the 
three  Judges ;  but  they  declined  sealing  it,  under  some  objection  to  the 
correctness  of  the  statement  in  point  of  fact  A  verdict  was  given  for  the 
nomination  of  the  Chief  Justice,  and  judgment  followed  accordingly. 
Upon*  that,  there  was  a  writ  of  error  to  the  House  of  Lords,  and  also  a 
petition  from  the  Duchess  of  Grafton  and  her  trustee  complaining  of  the 
Judges  for  not  sealing  the  bill  of  exceptions  and  making  it  a  part  of  the 
record,  as  is  required  by  Westminster  2nd,  chap.  31  (h).  No  order 
appears. 

Ford  r*  The  Queen,  28  November,  1704. — ^Upon  reading  the  petition 

..I  M  11  II ■     ■   ■    - I 

(*>)  See  Hargrave'8  Preface  to  Lord  liament,  111.  In  Lilly's  Entries,  p.  260, 
Hale's  Jurisdiction  of  the  Lords ;  and  there  is  an  assignment  of  errors  in  Par- 
Journals  of24th  November,  Ist,  3d,  7th,  liament  praying  a  writ  to  be  directed 
16th,  16th,  18th,  19th,  20th,  22d  Decern-  to  the  Judge  who  had  tried  the  cause^ 
her,  1693,  and  Shower's  Gases  in  Par-  to  appear  and  confess  or  deny  his  sealf 

0  0  2 
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of  Ford,  showing  that,  at  the  trial,  the  petitioner  taking  exception  in 
point  of  law,  and  the  Lord  Chief  Justice  Holt  and  Mr.  Justice  Gold  over- 
ruling the  same,  the  petitioner  prayed  a  bill  of  exceptions,  which  the  said 
Judges  granted  and  sealed ;  but  had  not  as  yet  acknowledged  the  same 
as  the  statute  directs,  so  that  the  petitioner  could  not  assign  all  his  errors 
till  the  said  bill  of  exceptions  was  acknowledged ;  and  prajring  the  Judges 
might  attend  to  own  their  seals. — Ordered  that  they  do  attend  to-morrow, 
at  11  o'clock,  to  own  their  seals.  This  they  did  accordingly  on  the 
following  day. 

Doe  V.  Earl  of  Jersey,  17  February,  1723.— The  Lord  Chief  Justice  of 
the  King's  Bench  delivered  in  at  the  table  a  new  bill  of  exceptions,  and 
acknowledged  the  seal  of  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas  thereto. 

East  India  Company  v.  Tod,  18  May,  1787.— Mr.  Justice  BuUer,  one 
of  the  Judges  of  the  Court  of  King's  Bench,  first  propounding  it  to  the 
House,  did  rise  in  his  place,  and  brought  in  a  bill  of  exceptions.  Having 
made  three  obeisances  before  he  came  to  the  bar,  and  then  three  obeisances 
more,  he  laid  it  on  the  table;  and  acknowledged  his  seal  and  hand- 
writing thereto. — Ordered  that  the  said  bill  of  exceptions  be  annexed  to 
the  record  of  the  said  writ  of  error. 

In  the  event  (after  suing  out  the  writ  of  error)  of  any 
undue  delay  on  the  part  of  the  complainant  in  certifying 
the  record,  and  getting  the  writ  and  transcript  conveyed 
to  the  Parliament  office,  the  opposite  party  may  present 
a  petition  to  the  House,  (signed  not  by  his  attorney  but 
by  himself)  setting  forth  the  circumstances,  and  conclud- 
ing with  the  following  prayer : — 

Your  petitioner  therefore  humbly  prays  that  your  Lordships  may  be 
pleased  to  order  that  the  said  A.  B.  may  be  required  to  bring,  or  cause  to 
be  brought,  in  his  writ  of  error,  returnable  before  your  Lordships,'  on  or 
before  next  the  day  of  ,  or  such  other  short  day  as  your 

Lordships  may  be  pleased  to  appoint ;  and,  on  his  failing  to  comply  with 
such  order  duly  served  upon  him  or  his  authorised  agent,  that  your  Lord- 
ships may  be  pleased  to  order  that  your  petitioner  may  be  at  liberty  to 
proceed,  in  all  respects,  as  if  no  such  writ  of  error  had  ever  been  awarded ; 
and  that  your  Lordships  may  be  pleased  to  make  such  other  and  further 
order  in  the  premises  as  to  your  Lordships,  in  your  great  wisdom,  shall 
seem  meet. 

The  course  here  recommended  is,  I  apprehend,  justified 
by  the  following  precedents : — 
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Tito  V,  Sheringe,  20  February,  1642. — On  the  application  of  the 
defendant,  it  was  ordered  that  the  plaintiff  shall  on  Tuesday  next  cause  to 
be  brought  into  this  House  the  record  out  of  the  King^s  Bench,  at  his 
peril ;  or  else  the  Court  of  King's  Bench  is  at  liberty  to  award  execution 
upon  the  judgment,  notwithstanding  the  said  writ  of  error. 

Messenger  v.  Tarent,  9  April,  1677. — Upon  reading  the  petition  of  the 
defendant  in  error,  showing  that  having  obtained  a  judgment  in  the  Court 
of  King's  Bench,  which  had  been  affirmed  in  the  Exchequer  Chamber, 
since  which  the  plaintiff  in  error  had  brought  a  writ  returnable  in  Parlia- 
ment, but  refused  to  have  the  record  certified ;  and  therefore  praying  that 
a  day  might  be  appointed,  or  that  the  petitioner  might  have  the  benefit  of 
his  said  judgment, — It  was  ordered  that  the  plaintiff  cause  the  said  writ 
of  error  and  the  record  to  be  brought  into  the  House  on  the  12th  instant ; 
or  otherwise,  that  the  petitioner  may  proceed  in  the  courts  below,  as  if  no 
such  writ  of  error  had  been  awarded. 

Barnwell  v.  Burrington,  6  March,  1745. — On  the  petition  of  the  de- 
fendant in  error  setting  forth  that  the  plaintiff  had  not  yet  transcribed  the 
record,  he  was  appointed  so  to  do  by  a  short  day ;  and  on  his  afterwards 
failing  to  comply,  an  order  was  made  by  the  House,  allowing  the  defend- 
ant to  enter  a  non  pros. 

Blennerhasset  v.  Day,  3  March,  1815. — The  defendant  in  error  pre- 
sented a  petition,  setting  forth  that  the  plaintiff  in  error  had  sued  out  a 
writ  of  error  returnable  before  their  Lordships,  to  reverse  a  judgment  of 
the  Court  of  Common  Pleas  in  Ireland ;  which  judgment  was  affirmed  on 
an  appeal  to  the  twelve  Judges  there ;  and  that  the  petitioner  was  informed 
that  the  said  plaintiff  had  received  the  transcript  of  the  record  from  the 
proper  officer  in  Ireland,  several  weeks  since ;  and  that  he  had  been  in 
London  a  fortnight,  with  the  said  transcript  in  his  possession.  Whereas, 
the  petitioner  was  advised,  that  the  plaintiff  ought  immediately,  or  with  all 
convenient  speed,  to  have  delivered  the  same  to  the  House.  And,  there- 
fore, praying  that  their  Lordships  would  be  pleased  to  order  that  the  said 
plaintiff  should  forthwith  prosecute  his  said  writ  of  error. 

6  March. — The  agents  on  both  sides  being  called  to  the  bar,  the  agent 
of  the  plaintiff  was  asked  if  he  had  the  transcript  of  the  said  writ  of  error; 
to  which  he  replied  in  the  negative;  adding,  that  the  plaintiff  himself  had 
it,  but  that  he  was  gone  to  Brussels. 

14  April. — ^The  agent  of  the  plaintiff  acquainted  the  House,  that  he 
believed  it  was  not  the  plaintiff's  intention  to  prosecute  the  said  writ  of 
error,  but  that  he  had  no  instructions  to  give  an  undertaking  to  that 
effect. 

21  April. — The  plaintiff  was  ordered  to  attend  the  House,  with  the  writ 
of  error,  on  Tuesday,  the  8th  day  of  May  next. 

5  May. — A  petition  was  presented  by  the  plaintiff,  setting  forth  that  he 
had  received  the  transcript  of  the  record  on  the  8th  of  February  last,  and 
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that  he  arrived  with  it  in  London  on  the  12th  of  February,  where  he 
determined  to  consult  counsel  as  to  the  expediency  of  persevering  with  the 
said  writ  of  error ;  that  before  receiving  the  opinion  of  counsel,  he  was 
obliged  to  repair  to  Brussels ;  whence  he  did  not  return  to  London  till  the 
16th  of  March^  when  he  found  the  opinion  delivered  was  unfavourable. 
That  it  became  necessary  thereupon,  to  communicate  with  the  other  plain- 
tiff in  Ireland,  and  that  he  accordingly  arrived  in  Dublin  on  the  Slst  of 
the  said  month  ;  and  shortly  afterwards,  it  was  resolved  to  abandon  the 
case ;  of  which  resolution  notice  was  publicly  given  in  the  Court  of  Chan- 
cery in  Ireland.  The  petitioner,  therefore,  under  all  the  circumstances, 
humbly  prayed  that  the  House  would  take  his  case  into  its  fiivourable 
consideration. — No  order  made  upon  this  petition,  but  the  case  soon  after- 
wards was  withdrawn  by  consent  of  both  parties. 

O'Grady  9.  the  King,  18  May,  1818. — The  Irish  Attomey-Qenexal  pre- 
sented a  petition  to  the  House,  praying  that  the  plaintiff  might  be  ordered 
to  deliver  in  the  transcript  of  the  record,  which  he  kept  unduly  in  his  pos- 
session. Ordered  accordingly ;  and  the  transcript  immediately  delivered 
in,  upon  oath,  by  the  plaintiff's  uncle,  who  had  brought  it  over  fnm 
Dublin. 

If  any  accident  happen  to  the  record,  such  as  its 
destruction,  loss,  or  mutilation,  the  House,  on  petition, 
will  give  orders  for  the  proper  remedy ;  as  appears  by  the 
following  case  :— 

Bolton  p.  Jeffes,  12  January,  1718.  The  Chief  Justice  of  the  King's 
Bench,  by  leave  of  the  House,  acquainted  their  Lordships  that,  having 
received  a  vmt  of  error  commanding  him  to  bring  up  the  record,  he  had, 
on  a  previous  day,  attended  for  that  purpose,  upon  notice  that  the  tran- 
script was  prepared ;  but  was  then  informed,  that  the  original  rolls  were 
casually  lost  by  the  officer  who  had  custody  thereof^  and  consequently, 
conld  not  be  brought  up  to  be  regularly  examined  with  the  transcript ; 
adding  also,  that  the  Judges  were  of  opinion,  that  the  said  defect  could  in 
no  way  be  supplied  by  the  court  out  of  term ;  and,  therefore,  desiring  the 
direction  of  the  House.  Committee  appcmited ;  who  reported  that  it  had 
been  fully  proved  to  them,  upon  the  oaths  of  two  witnesses,  that  before 
the  losing  of  the  said  record,  the  transcript  had  been  very  carefully  exa» 
mined  with  the  original,  by  the  proper  officers,  and  by  other  persons,  and 
made  to  agree  exactly  therewith ;  they  were,  therefore,  of  opinion,  that  the 
Lord  Chief  Justice  might  be  permitted  to  bring  up  the  transcript,  and 
that  the  plaintiff  should  assign  errors,  and  that  the  cause  should  proceed 
in  the  usual  manner,  ejecept  to  the  hearing.  They,  moreover,  recommended, 
that  the  attorneys  for  the  defendants  in  error,  should  move  the  court  below 
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the  first  day  of  next  term,  to  cauae  new  rolls  or  records  to  be  made  up 
and  filed. 

Upon  this  report  the  Chief  Justice  was  ordered  to  bring 
up  the  transcript ;  and  the  record  having  been  afterwards 
supplied,  the  case  was  appointed  for  argument,  and  pro- 
ceeded to  judgment  in  the  usual  course. 

When  the  defect  in  the  record  is  trivial  and  accidental, 
it  will,  on  a  proper  representation  of  the  circumstances, 
be  overlooked  by  the  House, — as  in  the  case  of  Nash  v. 
Kynaston,  22nd  April,  1641 ;  where  the  plaintiff  in  error 
affirming  that  the  original  record  had  been  razed  whilst 
in  the  custody  of  the  defendant's  attorney,  but  a  certifi- 
cate being  received  on  the  20th  May,  from  the  Judges, 
"  that  the  original  writ  was  casually  lost,  and  no  misde- 
meanor, or  practice,  therein  used,'* — it  was  thereupon 
ordered  "  that  the  plaintiff  assign  errors  peremptorily  on 
Saturday  morning." 

Upon  a  mistake  in  name  or  style,  or  other  inadvertency, 
the  House,  on  petition,  will,  if  necessary,  order  the  proper 
ofllcer  to  attend  for  the  purpose  of  correcting  it ;  as  in  the 
following  case : — 

Lancefield  t?.  Allen,  19  March,  1824. — A  petition  was  presented  by  the 
plaintiff,  setting  forth,  that  in  the  writ  of  error  brought  by  him,  the  Cur- 
sitor  for  the  County  of  Kent,  whose  province  it  was  to  prepare  and  issue 
such  writ,  having,  through  mistake  or  inadvertency,  in  the  place  where 
the  petitioner  s  name  should  be,  inserted  the  name  of  George  Cropley ; 
and  that  the  said  defendant  threatened  to  take  advantage  of  the  said  mis- 
take, and,  therefore,  praying  that  the  said  Cursitor  might  be  ordered  to 
attend,  for  the  purpose  of  correcting  the  said  mistake :— It  was  ordered  as 
prayed  (*). 

In  such  a  case  the  proper  oflftcer  to  make  the  necessary 
correction  would  now  be  the  Clerk  of  the  Petty  Bag  Ofllce, 
— on  whom  is  devolved  the  duties  of  the  ancient  cursi- 
tors, — B.  body  lately  abolished ;  as  before  mentioned. 

0  Doran  r.  O'Reilly,  18th  February,  1817. 
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In  1834,  when  both  Houses  of  Parliament  were  destroyed 
by  fire,  the  transcript  of  a  record  in  a  Scotch  writ  of  error 
(Spears  r.  Regem)  was  consumed.  The  consequence  was, 
that  on  the  15th  June,  1835,  a  petition  was  presented  by 
the  plaintiff  in  error,  setting  forth, — 

That  on  the  8th  of  August  then  last,  the  transcript  of  the  record  in  the 
Court  of  Exchequer  in  Scotland,  was  delivered  in  at  the  bar,  upon  oath, 
and  that  on  the  12th  day  of  the  said  month  of  August,  errors  were  as- 
signed. That  since  the  fire  in  the  two  Houses  of  Parliament,  a  diligent 
search  had  been  made  for  the  said  transcript,  but  the  same  could  not  be 
found ;  and,  therefore,  praying  that  their  Lordships  would  be  pleased  to 
order  that  another  transcript  should  be  prepared  by  the  proper  officer  of 
the  Court  of  Exchequer  in  Scotland,  and  forthwith  transmitted  to  the 
clerk  of  the  Parliaments ;  and  that  the  plaintiff  in  error  should  of  new  be 
allowed  to  assign  errors  within  eight  days  after  such  transcript  should 
have  been  received  by  the  clerk  of  the  Parliaments,  the  agent  for  the 
defendant  signing  the  said  petition,  as  assenting  thereto.  Ordered  as 
prayed. 

22  July,  1835. — ^The  Speaker  acquainted  the  House,  that  the  clerk  of 
the  Parliaments  had  received  from  the  proper  officer  of  the  Court  of  Ex- 
chequer in  Scotland  a  duplicate  of  the  transcript,  transcribed  in  obedience 
to  the  order  of  the  Idth  June  last ;  and  the  same  was  ordered  to  lie  on  the 
table. 
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Limitation  of  Time^  394. — Enlargements  of  Time^  ib. — Course  to  he  taJken 
by  Defendant  in  Error ^  when  Error  is  brought  for  delag  or  vexation^ 
895. — After  an  award  of  non  pros.,  for  non-assignment  of  Errors^ 
Phuntiff  is  foreclosed^  396. — Form  of  Assignment^  397. 

After  the  writ  of  error  and  the  transcript  of  the 
record  have  been  presented  to  the  House  in  due  form,  the 
next  step  is^  to  prepare  and  lodge  the  assignment  of 
errors ;  a  proceeding  which  (except  in  cases  where  the 
House  makes  Special  Orders)  is  governed  by  the  following 
clause  of  the  Standing  Order,  No.  54  (*). 

For^as-mucb  as  upon  writs  of  error  returnable  in  tbis  Higb  Conrt  of 
Parliament,  tbe  plaintiffs  tberein  often  desire  to  delay  justice  ratber  tban 
to  come  to  tbe  determination  of  tbe  rigbt  of  tbe  cause.  It  is  tberefore 
ordered  tbat  tbe  plaintiffs  in  all  sucb  writs,  after  tbe  same  and  tbe  records 
be  brougbt  in,  sball  assign  tbeir  errors  witbin  eigbt  days  after  tbe  bringing 
in  of  sucb  writs  witb  tbe  records ;  and  if  tbe  plaintiff  make  default  so  to 
do,  tben  tbe  Clerk  of  tbe  Parliaments,  if  tbe  defendant  in  sucb  writs  require 
it,  sball  record  tbat  tbe  plaintiff  batb  not  prosecuted  bis  writ  of  error ;  and 

(')  See  Appendix,  No.  1. 
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that  the  House  doth  therefore  award  that  such  plaintiff  shall  lose  his  writ; 
and  that  the  defendant  shall  go  without  day ;  and  that  the  record  be 
remitted. 

The  rule,  therefore,  in  English  cases  is,  that  the  errors 
must  be  assigned  within  eight  days  from  the  day  on  which 
the  writ  has  been  presented  to  the  House  by  the  Judge  of 
the  court  below.  In  Irish  cases,  the  errors  must  be  as- 
signed within  eight  days  from  the  day  on  which  the 
Speaker  announces  the  receipt  of  the  writ  by  the  Clerk  of 
Parliament ;  and  in  Scotch  cases,  within  eight  days  from 
the  day  on  which  the  writ  is  delivered  in,  upon  oath,  at 
the  bar. 

On  default  made  by  the  plaintiflF,the  Standing  Order  will 
be  enforced,  if  the  defendant  shall  require  it ;  but  upon 
petition,  supported  by  proof  of  circumstances  affording 
reasonable  excuse  for  the  delay,  the  time  for  lodging  the 
assignment  of  errors  will  be  enlarged.    Thus, 

Johnson  v.  Lyall,  18th  June,  1804^  on  the  petition  of  the  plaintiff, 
setting  forth  that  the  petitioner's  agent  did  not  know  when  the  said  writ 
of  error  was  presented  to  their  Lordships,  except  by  a  notice  to  him  firom 
the  Parliament  office  in  these  terms : — 

"  Sir, — Johnson  v.  Lyall.  The  above  writ  of  error  was  yesterday  pre- 
sented to  the  House  of  Lords  by  Lord  EUenborough ;  and  unless  you  assign 
errors  within  eight  days,  agreeably  to  the  standing  order  of  the  House,  tlie 
defendant  in  error  wU  1  be  at  liberty  to  petition  for  a  nan  pros,  at  the  expira- 
tion of  the  time,  which  will  be  the  15th  instant.  I  am,  &c.,  William 
Walmsley,  Parliament  Office,  7th  June,  1804." 

That  the  petitioner's  agent,  conceiring  that  from  the  date  and  purport 
of  the  said  note,  that  he  had  until  Friday,  the  15th  instant,  to  assign  his 
errors,  did  accordingly  attend  at  the  Parliament  Office  on  the  morning  of 
the  said  Friday,  the  15th  of  June  instant,  with  an  assignment  of  errors  to 
deliver  in  at  the  said  office :  but  the  officer  or  clerk  there,  refused  to  receive 
the  same ;  alleging  that  the  said  eight  days  expired  on  the  evening  of  the 
preceding  day,  the  14th  of  June  instant.  That  the  petitioners  agent  was 
wholly  misled  by  the  said  note ;  otherwise  the  assignment  of  errors,  which 
bad  been  some  time  previously  prepared,  would  have  been  delivered  in  at 
the  office  in  due  time ;  and  no  non  pros,  having  yet  been  applied  for,  there- 
fore praying  that  the  said  assignment  of  errors  be  now  received,  or  that 
further  time  be  allowed  to  assign  the  same ;  and  therefore  the  agents  on 
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both  sides  were  called  in  and  heard  at  the  Bar ;  and  it  was  ordered  that 
the  petition  be  taken  into  consideration  to-moirow. 

19tlf  Jnne.  It  was  ordered  that  the  pkintiff  should  be  at  liberty  to 
deliver  in  his  assignment  of  errors. 

Bishop  of  Kildare  9.  Smith,  20th  April,  1814,  the  pkintiff  in  error 
petitioned,  setting  forth  that,  on  his  agent  proceeding  to  assign  errors,  he 
was  informed  that  the  eight  days  allowed  by  the  House  were  expired ; 
that  the  plaintiff  and  his  solicitor  being  resident  in  Ireland,  occasioned  the 
delay  which  had  taken  place ;  and  praying  their  Lordships  that  he  might 
be  permitted  to  assign  errors  by  his  agent,  notwithstanding  the  time  was 
expired.  It  was  ordered,  on  hearing  the  agent  of  the  petitioner  at  the  Bar, 
that  the  plaintiff  do  assign  errors  on  or  before  Wednesday  next. 

Where  a  writ  of  error  is  evidently  brought  for  the 
mere  purpose  of  enforcing  an  unjust,  or  resisting  a  just 
demand,  or  for  protracting  litigation,  the  defendant  in 
error  ought,  immediately  on  the  presentation  of  the  writ 
to  the  House,  to  give  in  a  petition  setting  forth  the  cir- 
cumstances, and  praying  that  the  plaintiff  in  error  may 
be  required  to  assign  errors  by  a  short  day ;  or  in  de&ult 
thereof,  that  the  defendant  may  have  liberty  to  enter  a 
rum  pro8.  This  application  may  be  opposed  by  a  counter- 
petition  from  the  plaintiflF,  praying  either  that  the  matter 
may  be  left  to  the  regulation  of  the  Standing  Order,  No. 
64 ;  or  that  the  time  allowed  by  the  Standing  Order  may 
be  enlarged.  Both  petitions  will  be  referred  to  the 
Appeal  Committee,  before  whom  the  agents  will  be 
heard,  and  such  proof  taken  as  the  case  may  appear  to 
require ;  and  upon  the  report  of  the  committee,  the  House 
will  make  an  order  accordingly(*). 

In  cases  where  the  alleged  errors  are  evidently  fri- 
volous, especially  if  the  session  of  Parliament  be  near  a 
dose,  the  House  will  order  the  errors  to  be  assigned  in 
trvo  days.    Of  such  orders  there  are  many  examples  in 


(b)  Ditcbell  9.  Doe,  13th  July  17.^7 ;  Houlditch  v.  Hoolditch,  July  1815 ;  and 
maoy  aimilar  cases. 


396  PRACTICE  ON  WRITS  OF  ERROR. 

the  Journals  of  the  last  forty  years;  but  as  a  ruling 
precedent,  the  following  old  case  will  here  be  suf- 
ficient. 

Cortissos  V.  Perry,  15  May,  1732. — Upon  a  writ  of  error  from  the 
Court  of  King's  Bench,  it  was  moved  that  the  plaintiff  might  be  obliged 
to  assign  his  errors  in  three  days'  time.  On  the  1 6th,  upon  reading  the 
petition  of  the  defendant  in  error,  setting  forth,  that  the  said  writ  of  error 
was  brought  purely  for  delay,  and  that  if  the  case  should  go  over  to  the 
next  session  of  Parliament,  the  petitioners  would  run  the  greatest  hazard 
of  losing  their  whole  debt ;  and  praying  that  a  short  day  might  be  ap- 
pointed for  the  assignment  of  errors,  or  that  the  petitioners  might  be  per- 
mitted to  proceed  on  their  judgment,  against  the  plaintiff  in  error  and  his 
bail  in  the  court  below ;  and  the  clerk  having  produced  and  read  prece- 
dents for  proceedings  in  like  cases,  it  was  ordered,  that  if  the  plaintiff  in 
error  do  not  assign  errors  within  two  days  after  service  of  this  order 
on  himself  or  his  attorney,  then  the  said  writ  of  error  shall  be  non 
proised, 

20  May. — On  the  petition  of  the  defendant  setting  forth  that  the  plain- 
tiff had  not  assigned  any  errors,  although  he  was  required  to  do  so  by  the 
order  of  the  House,  personally  served  on  his  attorney,  and  praying  that 
the  said  vmt  of  error  might  be  nan  proued  with  exemplary  costs ;  and 
proof  made  at  the  bar,  upon  oath,  of  the  service  of  the  order  above  men- 
tioned ;  it  was  ordered,  that  the  defendant  in  error  do  forthwith  enter  a 
non  pros. ;  and  that  thereupon  the  record  be  remitted  to  the  Court  ^ 
King's  Bench,  with  30/.  costs. 

After  an  award  of  rum  pros.^  for  the  non-assignment  of 
errors,  the  plaintiff  is  finally  foreclosed.  In  one  case  {% 
the  plaintiff  applied  for  leave  to  assign  errors,  notwith- 
standing the  award  of  nonpros.^  but  although  the  circum- 
stances were  strong  in  his  favour,  it  was  found,  on 
reference  to  the  Appeal  Committee,  that  there  was  no 
precedent  to  justify  compliance  with  such  an  application, 
and  it  was  consequently  refused.  The  reversal  of  a  rum 
pros,  recorded  in  the  Journals,  in  the  case  of  Doe  v. 
Hicks,  3  April,   1828,  was    by  consent,  and    granted 


C)  Smith  «.  Kenny,  19th  May,  1826. 
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purely  in  respect  of  the  special  circumstances  of  the 
case. 

There  is  nothing  particular  in  the  manner  of  assigning 
errors  in  Parliament,  as  distinguished  from  similar  pro- 
ceedings in  subordinate  courts  of  justice,  whose  well- 
established  rules  will  in  general  be  followed  in  the  last 
resort,  where  writs  of  error  are  comparatively  of  but 
rare  occurrence. 

The  assignment  of  errors  is  engrossed  on  parchment, 
and  is  usually  subscribed  by  counsel.  It  may  be  either 
general,  or  special ;  the  general  assignment  being  merely 
an  allegation  in  general  terms,  that  judgment  has  been 
given  for  the  defendant ;  whereas,  by  the  law  of  the  land, 
it  ought  to  have  been  given  for  the  plaintiflfl  The  special 
assignment,  on  the  other  hand^  is  an  allegation  of  some 
special  matter  appearing  on  the  face  of  the  record,  which 
shows  the  judgment  to  be  erroneous.  Several  errors  may 
be  assigned ;  but  it  is  to  be  observed  that  it  has  been,  in 
modern  times,  the  peculiar  ofl&ce  of  the  printed  cases 
(lodged  at  a  subsequent  stage  of  the  proceedings),  to  set 
out  the  errors  intended  to  be  argued  at  the  bar;  and 
therefore,  the  mere  form  of  assigning  errors  does  not 
now  require  the  same  degree  of  consideration  and  nicety 
as  at  a  former  period.  For  this  reason  I  shall  not  insert 
here  a  recital  of  precedents  under  this  head,  which  may 
be  found  in  Lyllie's  Entries  and  in  the  ordinary  works 
of  practice.  The  mere  form  of  the  assignment  may  be 
as  follows : 

In  the  House  of  Lords. 

C.  D.,  Plaintiff  in  error. 

A.  B.,  Defendant  in  error. 

Afterwards,  that  is  to  say,  on  the  day  of  ,  before  our 

Lady  the  Queen,  and  the  Lordss  Spiritual  and  Temporal,  in  Parliament 

assembled,  comes  the  said  C.  D.,  by  D.  A.,  his  attorney,  and  says  that  in 

giving  (or  if  there  were  an  affirmance  by  a  court  of  intermediate  jurisdic- 
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tion,  **  in  giving  and  affirming ;"  or  if  there  were  a  reyersal  by  a  court  of 
intermediate  jurisdiction,  *'  in  reversing ")  the  judgment  aforesaid,  there 
is  manifest  error  in  this  that  (here  state  the  errors,  repeating  at  the  close 
of  each  allegation  respectively,  the  words  *^  therefore  in  that  there  is  ma- 
nifest error;")  and  the  said  C.  D.  prays  that  the  judgment  aforesaid  (or  if 
there  were  an  affirmance  by  a  court  of  intermediate  jurisdiction,  '^the 
judgment  and  affirmance  thereof  aforesaid  ;**  or  if  there  were  a  reversal  by 
a  court  of  intermediate  jurisdiction,  ^^  the  said  judgment  of  reversal ")  may 
be  reversed,  annulled,  and  altogether  holden  for  nought ;  and  that  he  may 
be  restored  to  all  things  which  he  hath  lost,  by  occasion  of  the  said  judg- 
ment complained  of. 
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CHAPTER  THE  FIFTH. 


^t  etvtioxaxt 


Allegation  of  Diminuivm  and  Award  of  Certiorariy  899.— C5?rfforarf  not 
granted  tiU  Errors  are  assignedy  400.^-^tor  after  Plea  of  in  nuUo  est 
erratam,  ib. — Standing  Order^  No.  54,  401. — and  Precedents  cu  to 
return  of  Certiorariy  ib. — Case  of  quashing  Certiorariy  402. — Standing 
Order y  No.  105,  as  to  Certificate  of  Certiorari  hy  the  Clerks  of  the 
ParliamentSy  404^^and  obfect  thereof,  ib. 

If  the  whole  record  be  not  certified,  or  if  it  be  not  truly 
certified,  the  party  thereby  iiyured  may  allege  diminu- 
tion  (^)  of  the  record,  and  cause  it  to  be  rectified. 

This  rectification  is  effected  by  certiorari. 

And  it  appears  competent  for  either  plaintiflF  or  defend- 
ant in  error,  to  make  application  for  an  award  of  this 


(*)  The  word  **  Diminution,'*  in  its 
legal  sense,  means  keeping  back,  or 
witiibolding,  something  wliich  ought  to 
be  produced ;  and  it  is  either  of  the 
body  of  the  record,  or  of  its  members 
or  out  branches.  When  any  part  of 
the  former  is  omitted,  or  not  correctly 
set  forth,  this  is  a  diminution  of  the 
body  of  the  record ;  and  the  Court 
below  may  be  called  upon,  by  writ  of 
certiorari,  to  certify  the  whole  of  the 


record  truly,  or  what  is  deficient. 
F.  N.  B.  26,  a.  Lil.  Ent.  226.  If  the 
original  writ,  or  the  bill  by  which  the 
action  was  commenced ;  or  if  the  war- 
rants of  attorney,  or  some  collateral 
matter,  are  not  returned  (as  they  sel- 
dom are)  with  the  record  ;  this  is  di- 
minution of  the  branches ;  to  obtain 
which,  a  writ  of  certiorari  issues  to  the 
Chief  Justice.  Tidd,  1167. 
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writ,  which,  issuing  out  of  Chancery,  is  directed  to  the 
chief  Judge  of  the  court  below,  requiring  him  more  per- 
fectly to  certify  the  record. 

The  award  of  certiorari  will  not  (as  I  understand  the 
precedents)  be  granted  until  after  errors  are  assigned. 
In  other  words,  the  House  will  require  to  see  the  assign- 
ment of  errors  before  granting  certiorari.  For  if  the 
alleged  errors  are  evidently  Mvolous,  the  writ  of  certio- 
rari  will  be  ordered  to  be  returned  by  a  short  day,  or 
even  instanter,  as  appears  by  some  cases. 

On  the  other  hand,  it  would  seem  to  be  a  rule  not  to 
grant  certiorari  after  the  plea  of  in  nuUo  est  erratum  has 
been  put  in  by  the  defendant  in  error ;  because  both  par- 
ties are  then  pledged  to  try  the  issue  on  the  record.  The 
plaintiff,  having  called  on  the  defendant  to  join  issue  on 
the  case  made  by  his  assignment  of  errors,  will  not  after- 
wards be  suffered  to  raise  a  new,  and  possibly  a  different, 
case  by  means  of  certiorari.  And  the  defendant  is,  in 
like  manner,  precluded  from  certiorari;  being  held  to 
have  waived  the  allegation  of  diminution  by  his  plea  of 
in  nvllo  est  erratum.  But,  in  the  event  of  its  being  sug- 
gested or  surmised,  that  any  matter  remains  of  record  in 
the  court  below,  tending  to  elucidate  the  errors  assigned, 
I  apprehend  the  House,  ex  proprio  mx>tu,  even  after  issue 
joined,  would  order  a  certiorari  to  issue  ad  informundam 
conscientiam.  This,  however,  is*  matter  of  speculation ; 
for  which  I  cannot  cite  a  precedent. 

As  it  was  soon  found  that  applications  for  certiorari 
were  often  made  by  plaintiffs  in  error,  merely  studying 
delay,  the  House,  at  an  early  period,  endeavoured  to  cor- 
rect this  abuse  (^).  Accordingly,  by  the  Standing  Order 
No.  54  (*^),  it  is  provided, 

O  See  order  of  28th  May  1648.  («)  See  Appendix,  No.  1. 
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That  if  any  plaintiff  in  any  writ  of  error  shall  allege  diminution,  and 
pray  a  certiorari^  the  clerk  shall  enter  an  award  thereof  accordingly  ; 
and  the  plaintiff  may,  before  in  nullo  est  erratum  pleaded,  sue  forth  the 
Tnrit  of  certiorari  in  ordinary  course,  without  special  petition  or  motion 
to  this  House  for  the  same ;  and  if  he  shall  not  prosecute  such  writ,  and 
procure  it  to  be  returned  within  ten  days  next  after  his  plea  of  diminution 
put  into  this  House,  then,  unless  he  shall  show  some  good  cause  to  this 
House  for  the  enlarging  of  the  time  for  the  return  of  such  writ,  he  shall 
lose  the  benefit  of  the  same,  and  the  defendant  in  the  writ  of  error  may 
proceed  as  if  no  such  writ  of  certiorari  were  awarded. 

Instead  of  attempting  a  commentary  on  the  practice  of 
the  House  with  respect  to  certiorari^  I  shall  merely  set 
forth  some  precedents  recorded  in  the  Journals. 

PhilHpps  «.  David,  31  May,  1675. — ^The  plaintiff  by  petition  alleging 
diminution,  a  writ  of  certiorari  was  awarded,  directed  to  the  Gustos  Bre-- 
vium  of  the  Court  of  King's  Bench,  returnable  on  the  10th  of  June. 

Woodward  v,  Herbert,  26  June,  1678. — On  the  plaintiff's  application, 
an  order  was  made  that  the  Chief  Justice  of  the  Comrt  of  King's  Bench 
be  attended  with  the  errors  and  this  order ;  and  that  thereupon  his  Lord- 
sbip  cause  the  said  record  and  proceedings  to  be  forthwith  perfectly  certi- 
fied unto  this  court. 

1 1  July. — An  alia^  certiorari  awarded. 

Walker  v.  Scrape,  1  November,  1722. — The  plaintiff  haying  alleged 
diminution,  but  neglected  to  procure  a  cei'tiorari  to  be  returned  within 
the  time  limited  by  the  Standing  Order,  the  defendant  was  allowed  to 
proceed  as  if  no  such  diminution  were  alleged.  See  also  to  the  same  effect 
Chivers  v,  Morfoot,  18  March,  1725. 

Where  a  variance  between  the  transcript  and  the  re- 
cord is  alleged,  the  House  will  award  a  writ  of  certiorari ; 
and  in  such  a  case,  the  return  will  be  accompanied  by 
the  original  record,  or  such  part  thereof  as  may  be  neces- 
sary to  ascertain  the  truth  of  the  allegation ;  as  in  the 
following  case : — 

Wilkes  V,  The  King,  12  December,  1768. — On  the  petition  of  William 
de  Grey,  Esq.,  his  Majest/s  Attorney-General,  for  and  on  behalf  of 
bis  Majesty,  defendant  in  a  writ  of  error  depending  in  this  House, 
wherein  J.  Wilkes,  Esq.,  was  plaintiff;  setting  forth  that  the  plaintiff 
had  assigned  several  matters  for  error  in  the  record  and  proceedings  in 
this  case ;  and,  amongst  others,  for  that  there  was  a  variance  between  the 
said  record  brought  into  this  House  and  the  original  information  filed  in 

D  D 
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this  case ;  and  he  prajed  a  writ  of  certiorari  to  be  directed  to  the  Right 
Honourable  William  Lord  Mansfield,  Chief  Justice  of  his  Majesty's  Court 
of  King's  Bench,  to  certify  the  said  information  to  their  Lordships.  Thait 
the  said  certiorari  c4n  only  tend  to  delay,  there  being  no  yarianoe  between 
the  said  record  and  information;  and  therefore  praying  that  the  said 
plaintiff  might  be  ordered  to  sue  forth  and  return  to  their  Lordships  the 
writ  of  certiorari  obtained  by  him,  by  such  short  day  as  their  Lordships 
might  be  pleased  to  appoint ;  and  that  their  Lordships  might  be  also 
pleased  to  order  the  said  errors  to  be  ai^ed  at  their  Lordships'  bar  oa 
such  day  as  to  their  Lordships  might  seem  meet.  Whereupon  the  agents 
on  both  sides,  as  also  the  clerk  in  court  for  the  crown  in  the  Crown-office, 
were  called  in  and  heard  at  the  bar;  and,  being  withdrawn,  it  was 
ordered  that  the  plaintiff  do  return  the  writs  of  certiorari  in  two  days. 

14  December. — The  House  being  informed  'Hhat  the  clerk  in  court  for 
the  King  in  the  Court  of  King's  Bench,  attended  from  the  Court  of  King's 
Bench  with  the  returns  to  the  writs  of  certiorari; "  he  was  called  in, 
and  deliyered  the  same  at  the  bar,  and  also  the  original  information  an- 
nexed to  the  returns ;  and  then  he  withdrew. 

15  December. — Upon  reading  the  petition  of  the  Attorney-General, 
setting  forth  that  the  plaintiff  had  prayed  certiorari;  and  the  information 
being  now  certified  to  their  Lordships,  and  the  petitioner  having  rejoined 
to  the  errors  assigned ;  and  as  the  plaintiff  had  not  expedited  the  pro- 
ceedings in  the  said  writ  of  error  so  much  as  he  might  have  done,  and  as 
the  speedy  hearing  of  the  same  before  their  Lordships  was  of  the  utmost 
consequence  to  public  justice;  praying  that  their  Lordships  would  be 
pleased  to  appoint  such  short  day  for  arguing  the  said  errors  as  to  their 
Lordships  should  seem  meet ;  it  was  ordered  that  the  House  would  hear 
the  said  errors  argued  by  counsel  at  the  bar  on  Wednesday  next. 

The  following  are  precedents  of  various  points  of 
practice  respecting  certiorari. 

Atkinson  v.  The  King,  6  May,  1785. — Upon  reading  the  petition  of 
the  plaintiff  in  error,  setting  forth  at  great  length  that  the  proper  officer, 
who  had  refused  to  enter  an  award  of  the  sereral  writs  of  error  prayed 
for,  might  be  ordered  to  do  so ;  counsel  were  ordered,  and  the  Judges 
summoned  to  attend. 

10  June. — The  opinion  of  the  Judges  was  given  as  follows :— "  We  do 
not  find  any  instance  where  a  court  of  error,  after  errors  assigned^  and 
before  in  nullo  est  erratum  pleaded,  has  refused  to  award  a  writ  of 
certiorari  to  certify  any  matter  remaining  of  record  in  the  court  from 
which  the  record  is  removed,  such  matter  being  referred  to  in  the  record 
of  the  judgment,  and  tending  to  verify  such  errors.  We  are  therefore 
of  opinion  that  a  writ  or  writs  of  certiorari^  directed  to  the  Chief 
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Jostice  of  the  Court  of  King's  Bench,  may  he  awarded  to  certify  the  writ 
of  certiorari  hy  which  the  indictment  in  this  case  was  removed  into 
the  Court  of  King's  Bench  and  the  return  thereof."  Ordered  that  an 
award  he  entered  in  due  form  of  a  writ  of  certiorari  to  the  Chief 
Justice  of  the  Court  of  King's  Bench,  to  certify  the  original  writ  of 
certiorari  upon  which  the  indictment  against  the  petitioner  was  removed 
into  the  said  Court  of  King's  Bench,  and  the  return  thereof;  and  also  to 
certify  the  writs  of  venire  facias  and  the  distringas  corpora  juratorum 
in  the  petition  mentioned. 

Ed  wick  V,  Doe,  1  June,  1792. — Petition  of  the  defendant  in  error, 
setting  forth  that  the  plaintiff  had  assigned  general  errors,  and  that  he  also 
alleged  diminution,  and  prayed  certiorari  ;  and  that  the  writ  of  error  was 
for  delay,  &c. ;  and  praying  that  he  return  the  writ  on  such  short  day  as 
to  their  Lordships  should  seem  meet.  Same  day  a  counter  petition  hy 
plaintiff,  setting  forth  the  standing  order,  and  praying  their  Lordships  to 
grant  him  the  time  therehy  allowed.  Ordered  that  the  plaintiff  dp  return 
the  said  writ  of  certiorari  on  this  day  week. 

Britt  9,  Doe,  12  Nov.,  1801. — On  defendant's  petition  for  a  return  of 
certiorari  hy  a  short  day,  and  counter  petition  by  the  plaintiff;  ordered  to 
make  return  pursuantly  to  the  standing  order. 

Summons  «.  Doe,  13  Aug.,  1807.^ — Plaintiff  in  error  ordered  to  return 
the  writs  of  certiorari  instanter.  See  also  to  the  same  efiect  Bradshawe 
V.  Carrick,  6  Aug.,  1807. 

Lawson  v,  James,  12  Feb.,  1817.— One  Warburton,  the  bearer  of  the 
transcript,  said  that  the  plaintiff's  counsel  alleged  it  was  not  complete, 
which  the  clerk  of  the  errors  did  not  deny,  there  being  a  part  of  the 
original  record  (certiorari  and  return)  not  included.  Ordered  that  the 
transcript  be  delivered  in  de  bene  esse^  subject  to  the  further  orders  of  the 
House. 

21  Feb. — Whereas  plaintiff  has  assigned  errors  alleging  diminution,  and 
has  prayed  that  his  Majest/s  writ  of  certiorari  maybe  awarded  ;— ordered 
tiiat  the  same  be  forthwith  sued  out,  and  directed  in  the  usual  manner  as 
in  the  like  case  is  accustomed,  for  the  more  perfect  certifying  of  the  record 
into  this  House,  within  ten  days  next  ensuing  the  date  of  this  order. 

Lawson  v.  Molony,  1821. — Petition  presented  on  behalf  of  the  defendant 
in  error,  that  the  plaintiff  do  show  cause  why  the  writ  of  certiorari^  and 
the  return  made  thereto,  should  not  be  quashed.  Report  from  the  Appeal 
Committee,  that  the  matter  should  be  argued  by  one  counsel  of  a  side ;  and 
afterwards  upon  such  argument, — Ordered  that  the  vnit  of  certiorari  and 
the  return  thereto  be  quashed. 

The  Standing  Order  No.  54,  wMe  it  provided  that  upon 
allegation  of  diminution  and  prayer  of  certiorari,  "  the 
Clerk  of  the  Parliaments  should  enter  an  award  thereof 
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accordingly;"  omitted,  nevertheless,  to  arm  the  party 
with  a  warrant,  calling  on  the  proper  officer  to  prepare 
and  issue  the  writ.  The  consequence  was,  that  in  the 
following  case  a  difficulty  arose,  which  is  thus  stated  in 
the  Journals : — 

Bemardirton  v.  Chapmaii,  19  Feb.,  1717.— The  House  bdng  informed 
that  errors  were  assigned,  and  diminution  therein  alleged,  and  a  certiorari 
prayed  and  awarded ;  and  also  that  application  having  been  made  to  Mr. 
Fish,  one  of  the  Cursitors  of  London  and  Middlesex,  for  a  writ  of  certiorari 
accordingly ;  the  same  was  refused  by  the  proper  officer,  who  insisted  on 
having  a  special  order  of  the  House,  or  a  warrant  from  the  King  or 
Counsel,  for  that  purpose :  and  the  standing  order  of  1661,  No.  54,  being 
read,  and  the  solicitor  of  the  plaintiff  being  examined,  and  Mr.  Fish  having 
been  ordered  to  attend,  it  was  ordered  that  the  Clerk  of  the  Parliaments  do 
give  a  certificate  that  diminution  is  so  alleged,  and  certiorari  prayed  and 
awarded. 

With  the  view  of  preventing  similar  impediments  for 
the  future,  the  Standing  Order  No.  105  {^)  was  immedi- 
ately passed ;  by  which  it  is  provided, 

That  in  all  cases  upon  writs  of  error  depending  in  this  House,  when 
diminution  shall  be  at  any  time  alleged,  and  a  certiorari  prayed  and 
awarded  before  in  nulla  est  erratum  pleaded,— the  Clerk  of  the  Parlia- 
ments shall,  upon  request  to  him  made,  give  a  certificate  that  diminution 
is  so  alleged,  and  a  certiorain  prayed  and  awarded  thereof. 

This  certificate  being  produced  to  the  Clerks  of  the 
Petty  Bag  (who  now  perform  the  Amctions  of  the  Cursi- 
tors), the  writ  of  certiorari  will  be  prepared,  passed 
under  the  Great  Seal,  and  issued  thereupon  in  the  usual 
manner. 

The  form  of  the  writ  of  certiorari  may  be  as  follows : — 

Victoria,  &c.— To  our  right  trusty  and  well-beloved  the  Right  Uonomr- 
able  Thomas  Lord  Denman,  our  Chief  Justice  assigned  to  hold  pleas  in 
our  Court  before  us,  greeting.  Being  willing,  for  certain  reasons,  to  be  cer- 
tified whether  any  {describing  the  document)  be  filed  in  our  Court  before 
us,  for  one  0.  D,,  to  prosecute  a  vnrit  of  error  for  the  reversal  of  the  judg- 
ment in  a  plaint  which  was  in  our  Court  before  us,  between  A.  B.  and  the 

(*)  See  Appendix,  No.  1 
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said  G.  D.  of  a  plea  of  debt  (or  as  the  fonn  of  action  was) ;  we  command 
you  that,  searching  the  files  of  our  same  Court  before  us  in  your  custody 
of  record  remaining,  what  of  the  said,  &c.  ^describing  the  document^,  and 
what  you  shall  find,  you  certify  to  us  here,  in  our  present  Parliament, 
without  delay,  and  this  writ  («).     Witness  ourself,  &c. 

Care  must  be  taken  that  the  writ  do  not  bear  teste 
before  the  assignment  of  errors  ('). 

The  Judge  to  whom  the  writ  of  certiorari  is  addressed 
being  attended  therewith,  his  Lordship  will  thereupon 
cause  the  requisite  search  to  be  made,  and  make  a  re- 
turn thereupon  as  follows  :-^ 

Haying  searched  the  files  of  the  Lady  the  Queen,  before  the  Queen  her- 
self, being  in  my  custody  of  record,  I  find  Qdescribing  the  document]]. 
And  this  I  certify  to  the  Lady  the  Queen,  in  this  present  Parliament,  as 
within  I  am  commanded.    (Signed)  Denman. 

It  is,  however,  to  be  observed  that  in  many  instances, 
the  sole  purpose  of  alleging  diminution  is  delay ;  and  when 
such  is  the  case,  the  party  does  not  sue  out  the  certiorari, 
his  object  (ten  days'  additional  time)  being  attained  by 

merely  praying  certiorari. 

—  -  -  -  -         _-  —  ■         .  ^-^— ^^■^— ^— 

(*)  This  form  may  easily  he  adapted  (  )  1  Archbold,  383,  and  the  autho- 

to  any  circomstances  that  may  arise.         rities  there  cited. 
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Writ  of  scire  focias  ad  audiendum  enores,  406. — Ohiervationt  of  Sir 
Matthew  Hale^  ib. — Liut  example  of  scire  facias,  408.— i/bdern  Prae* 
ticey  409. — On  Default  hy  Defendant^  Petition  to  reverse  or  to  hear  ex 
parte,  AlO.'^Form  ofJoindery  41 1. 

The  ancient  mode  of  requiring  the  defendant  in  error 
to  appear  and  join  issue  in  Parliament,  was  by  writ  of 
scire  fdcias  awarded  upon  the  assignment  of  errors. 

This  writ,  issuing  out  of  Chancery,  was  directed  to  the 
Sheriff,  requiring  him  to  give  notice  to  the  defendant  ad 
audiendum  errores. 

The  methods  of  proceeding,  and  the  gradual  changes 
introduced  from  time  to  time,  are  thus  learnedly  dis- 
coursed upon  by  the  greatest  of  Parliamentary  autho- 
rities («)• 

When  the  Chief  Justice  brought  up  the  record,  the  record  was  read, 
and,  in  ancient  time,  entered  of  record  in  the  Rolls  of  Parliament.  And 
then  the  party  complaining  assigned  his  errors  in  writing,  and  thereupon 
had  a  scire  Jitciae  to  warn  the  defendant  in  the  error  to  appear  in  the  next 

(*)  Hale's  Jurisdiction  of  Lords,  p.  148. 
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Parliament,  or  next  seeBion  of  Pariiameni,  ad  audiendum  erroref^  directed 
to  the  Sheriff  of  the  connty  where  the  land  lay,  if  it  was  for  land,  &c. 

And  here  some  things  are  inquirable  for  the  better  discoyery  of  the 
ancient  practice.  1.  What  was  done  with  the  record  ?  2.  What,  and  in 
what  manner  the  scire  facioi  issued  ? 

(L)  As  to  the  first  of  these,  there  have  been  three  methods : — 

L  The  Chief  Justice,  by  command  or  order,  brought  the  record  in 
Parliament,  whereupon  the  plaintiff  assigned  his  errors ;  and  thereupon  a 
adre  facias  awarded  against  the  defendant,  returnable  the  next  session  of 
Parliament;  and  it  was  then  commanded  to  the  Chief  Justice  to  have 
the  record  again  in  Parliament  at  the  return  of  the  teire  faciaSy  that  so 
they  might  proceed  upon  the  errors ;  and  in  the  mean  time  the  record  was 
carried  back,  after  the  eirors  assigned  and  scire  facias  awarded,  because 
the  same  roll  concerned  divers  other  matters.  2.  Sometimes  the  Chief 
Justice,  upon  the  petition,  brought  in  the  record ;  and  the  record  thereof 
was  entered  again  of  record  by  the  Clerk  of  the  Parliament ;  and  then  they 
might  proceed  without  a  second  bringing  up  of  the  record  by  the  Chief 
Justice.  3.  But,  in  the  time  of  Henry  lY.,  that  course  was  settled 
which  hath  obtained  to  this  day  as  well  upon  writs  as  petitions  of  error, 
▼iz. :  when  the  Chief  Justice  was  commanded  either  by  petition  of  error 
or  by  writ  of  error  to  bring  the  record  into  Parliament,  either  iiuiilati  or 
at  a  day  certain,  be  brought  up  the  roll  and  a  transcript  of  the  record, 
and  left  the  transcript  and  roll  with  the  Clerk  of  the  Parliament  to  be 
examined ;  and  then  the  same  day,  or  some  short  tune  after,  the  rolls 
themseWes  were  carried  back  into  the  Treasury.  And  this  hath  obtuned 
to  this  day. 

(2.)  As  to  the  scire  fadas^  when  the  party  hath  assigned  his  errors,  he 
prays  a  scire  fadasy  which,  as  hath  been  showed,  is  entered  sometimes  to 
be  commanded  by  the  King  alone,  sometimes  by  the  Peers  alone;  but 
most  commonly  by  the  King  and  Lords,  or  by  the  King  with  the  assent 
of  the  Lords,  or  the  advice  of  the  Lords.. 

In  this  matter  two  things  are  considerable.  1.  The  form  of  the  writ. 
2.  The  time  of  its  return. 

1.  The  form  of  the  writ  of  scire  fadas  hath,  in  some  circumstances, 
differed  in  several  ages.  Sometimes  qwod  nt  coram  nobis  in  ParliatnentOy 
^c,y  tali  die  ad  audiendum  recordum  etprocessum  et  errores  profdictost  et 
ulterius  facturus  et  recepturus  quod  per  legem  terra  considercUumfuerit  in 
hdc parte;  sometimes  ad  faciendum  et  recipiendum  quod  curia  Parlia- 
menti  consideraverit ;  quod  per  legem  terra  in  curia  Parliamenti  conti^ 
gerit  adjudicari  ;  quod  curia  nostra  consideraverit  in  hde parte  facturus  et 
recepturus  ;  quod  tunc  et  ibidem  considerari  contigerit ;  and  ad  faciendum 
et  redpiendum  quod  nos  de  assensu  Dominorum  spiritualium  et  temporal 
lium  in  eodem  Parliamento  duxerimus  ordinaihdum;  as  in  the  modem 
sdrefadas  upon  writs  of  error  in  latter  ages. 
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2.  As  to  the  ieaU  of  the  scire  facias  and  the  return  thereof;  regularly 
the  scire  facias  ad  audiendum  errores  was  retumahle  the  next  Parliament, 
or  the  next  session  of  Parliament.  But  though  the  award  was  such,  yet 
the  writ  was  rarely,  if  at  all,  taken  out  till  the  new  Parliament  was  sum- 
moned ;  for  till  the  summons  issued  for  the  Parliament,  on  a  certain  day 
given  hy  prorogation,  it  was  uncertain  whether  or  when  the  Parliament 
would  be  held. 

But  where  the  king's  interest  was  only  concerned,  as  to  reverse  a  judg- 
ment for  the  king,  or  an  attainder,  there  went  out  no  scire  facias  ad  audi- 
endum errores  ;  because  the  king  is  always  present  in  court,  and  cannot  be 
made  party  by  a  sdre  facias. 

The  ordinary  return  of  tlie  scire  facias  was  ad  proximum  Parliamen- 
turn;  for  their  sessions  were  short,  and  uncertain;  and  if  it  should  be  re- 
turnable at  a  day  certain  (as  it  must)  in  the  same  session,  the  session 
might  end  before  the  return  of  the  writ.  But  in  cases  where  no  scire 
facias  was  to  issue,  as  where  the  king  was  party,  the  errors  were  often- 
times examined  in  the  same  Parliament  wherein  the  petition  of  error  was 
exhibited. 

But  in  the  late  king's  Parliaments,  that  ancient  course  was  altered ;  for 
they  made  writs  of  error  returnable  inpraesens  Parliamentum^  and  gave 
notice  by  orders  from  day  to  day  to  the  defendant.  And  this  course  holds 
now  in  use ;  the  old  way  of  scire  facias  returnable  the  next  Parliament 
being  laid  aside,  yet  without  any  law  at  all  to  warrant  it ;  for  the  record 
cannot  be  reversed  or  affirmed,  without  making  the  defendant  party  by 
writ ;  unless  he  appear  gratis^  without  a  scire  fadast  and  plead  to  the 
errors.  This  is  now  the  common  course ;  and  the  defendant  commonly 
appears  upon  orders  of  the  House,  without  any  scire  facias^  and  pleads 
to  the  errors  gratis;  which,  therefore,  being  done  gratis^  supplied  the 
defect  of  a  regular  process ;  which  yet  the  defendant  may  insist  upon  if  he 
will. 

The  last  case,  so  far  as  I  have  seen,  in  which  the  House 
awarded  a  scire /ados  ad  audiendum  errores,  was  the 
following : — 

Dawson  «.  Jefferson,  31  October,  1673.— Whereas  there  is  a  writ  of 
error  depending  in  this  House,  upon  which  the  plaintiff  has  assigned  his 
errors.  It  is  ordered,  that  his  Majesty's  writ  of  scire  facias  ad  audien- 
dum errores  be  awarded  against  the  defendant,  returnable  within  fifteen 
days. 

Since  the  date  of  this  order,  the  writ  of  scire  facias  may 
be  said  to  have  entirely  disappeared  from  the  practice  of 
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the  House ;  the  fact  being  that,  in  ahnost  every  case,  the 
defendant  in  error  is  most  anxious  to  press  forward  and 
brins  the  case  as  speedily  as  possible  to  a  determination. 
Some  rare  totancJ.  however,  have  oceurred  in  which,  the 
defendants  having  delayed  to  join  issue,  an  apphcation  by 
the  plaintiff  to  the  House  became  necessary.  But  in  these 
cases  a  scire  /ados  was  not  awarded ;  the  object  in  view 
being  attained  by  an  order  of  the  House  duly  served  upon 
the  party.    Thus, 

Beroardiston  v.  Chapman,  28  Feb.,  1717. — On  the  application  of  the 
plaintiff  in  error,  the  defendant  was  ordered  to  join  issue  forthwith. 

Thomby  v.  Fleetwood,  20  Jan.,  1720. — The  House  was  informed,  that 
although  the  plaintiff  did  immediately  on  bringing  in  his  writ  of  error  (on 
the  Idth)  assign  errors  thereupon,  yet  the  defendants  had  not  as  yet  joined 
issue  in  the  case ;  and  the  House  being  moved  that  the  said  defendants 
might  be  required  to  join  issue  in  a  short  time,  they  were  ordered  to  join 
issue  accordingly  within  four  days. 

Moore  v,  Daly,  7  February,  1725. — A  petition  was  presented  by  the 
plaintiff,  praying  that  the  defendant  might  be  ordered  to  appear  and  make 
his  defence,  and  that  a  day  might  be  appointed  for  him  to  rejoin  to  the 
errors  assigned.  It  was  ordered  that  the  defendant  in  error  do  join  issue 
in  a  week. 

This  process  of  compeUing  joinder  is  not  touched  upon 
by  any  of  the  standing  orders.  Neither  can  I  find  that  it 
has  been  authoritatively  settled  by  any  well-considered 
precedents  in  the  practice  of  the  House.  What  the  con- 
sequence ought  to  be  of  the  defendant's  making  default  on 
being  served  with  the  order  of  the  House  requiring  him 
to  plead,  is  a  point  which  the  House  does  not  appear  to 
have  ever  seriously  been  called  upon  to  consider.  In  the 
aforesaid  case  of  Moore  v.  Daly,  however,  the  defendant 
in  error  having  made  no  appearance,  the  following  minute 
was  entered  on  the  Journals : — 

February  24,  1725. — The  House  being  moved  that  a  day  might  be 
appointed  for  hearing  counsel  to  argue  the  errors  ex  parte^  the  defendant 
not  having  put  in  his  replication,  agreeably  to  the  orders  of  the  7th 
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iiutani ;  it  was  ordered  that  the  House  would  hear  the  errors  argued 
ex  parte^  on  the  first  Yacaat  day  for  causes  after  those  ahead j  appoinled^ 
unless  the  defendant  pat  in  his  replication  thereto  in  the  mean  time. 

This  order  was  evidently  made  by  analogy  to  the  prac- 
tice upon  appeals  from  Courts  of  Equity,  according  to 
which,  if  the  respondent  do  not  put  in  his  answer  within 
a  week  after  he  is  peremptorily  ordered  so  to  do,  the 
appellant  may  move  that  the  cause  be  set  down  for  hear- 
ing ex  parte.  But  this  analogy  will  not  stand  the  test  of 
strict  examination;  for  the  peremptory  order  on  a  respond- 
ent is  necessarily  preceded  by  the  common  order  to 
answer,  made  and  served  on  the  presentation  of  the 
appeal ;  giving  the  respondent  in  English  causes  a  fort- 
night, in  Irish  causes  five  weeks,  and  in  Scotch  causes 
four  weeks,  to  prepare  and  put  in  his  answer.  The 
peremptory  order,  too,  is  never  served  on  the  respondent, 
but  is  a  mere  form  antecedent  to  the  motion  for  setting 
down  ex  parte.  Whereas  the  order  to  rejoin  on  a  writ  of 
error,  may  be  the  first  notice  given  to  the  defendant  that 
the  cause  is  actually  in  dependence  before  the  House. 
There  is,  therefore,  no  reason  for  limiting  the  time  for 
rejoining  to  the  period  of  seven  days.  When  the  defend- 
ant in  error  was,  according  to  the  ancient  practice, 
required  to  plead  by  writ  of  scire  facias^  the  time  allowed 
him  for  that  purpose  was  usually  not  less  than  fifteen 
days ;  and  in  the  Court  of  Exchequer  Chamber,  by  the 
late  rules  (b),  the  time  allowed  is  twenty  days  after  the 
demand  of  joinder,  or  plea  to  the  assignment  of  errors 
by  the  plaintiff. 

The  consequence  too  of  the  defendant's  making  default 
in  the  Court  of  Exchequer  Chamber  (and  also,  I  presume, 
in  other  tribunals  of  intermediate  jurisdiction)  is,  that  the 

0)  H.  T.  4  W.  4,  K.  13. 
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judgment  complained  of  is  reversed  («).  Why  should  not 
the  same  consequence  follow  in  the  House  of  Lords,  upon 
evidence  of  the  service  of  an  order  upon  the  defendant, 
allowing  him,  not  seven,  but  twenty  days  to  enter  on  his 
defence  ? 

The  practice  of  the  House  of  Lords  on  this  point,  I  repeat, 
is  unsettled ;  and  this  justifies  a  reference  to  the  rules 
established,  upon  grave  deliberation,  by  the  learned  Judges 
of  the  Courts  below. 

If,  therefore,  after  errors  are  assigned,  the  defendant  do 
not  volimtarily  appear,  the  plaintiff  may  present  a  petition 
requiring  him  to  plead,  and  praying  that  if  he  make 
default,  either  the  judgment  be  reversed,  or  the  cause  be 
set  down  ex  parte.  The  form  of  the  prayer  may  be  alter- 
native, as  follows : — 

May  it  therefore  please  your  Lordships  to  order  that  the  said  A.  B.  may 
be  required,  within  twenty  days,  to  lodge  a  joinder,  or  plea,  or  to  demur 
to  the  said  assignment  of  errors ;  or,  in  default  thereof,  that  the  judgment 
complained  of  may  be  reversed ;  or  otherwise,  i£  it  should  so  rather  appear 
just  and  proper  to  your  Lordships,  that  the  cause  may  be  ordered  to  be 
set  down  for  hearing  ex  parte^  and  that  service  of  your  Lordships'  order 
on  the  attorney  of  the  said  A.  B.  may  be  deemed  good  service ;  and  your 
petitioner  will  ever  pray,  &c.  (Signed) 

B.  A.,  Attorney  for  the  plaintiff  in  error. 

As  to  the  forms  of  joinder  on  error  in  Parliament,  they 
are  not  substantially  to  be  distinguished  from  similar 
proceedings  in  the  lower  courts  of  error.  The  usual 
joinder  in  the  House  of  Lords  is  as  follows : — 

In  the  House  of  Lords. 

C.  D.,  plaintiff  in  error. 
A.  B.,  defendant  in  error. 
And  hereupon  the  said  A.  B.,  by  P.  O.,  his  attorney,  comes  and  says 

('}  ^  The  plaintiff  in  error  may  de-  days  after  such  demand,  to  deliver  a 

mand  a  joinder  in  error,  or  plea  to  the  joinder  or  plea,  or  to  demur;  otherwise 

assignment  of  errors ;  and  the  defend-  the  judgment  shall  be  reversed."  H.  T. 

ant  in  error,  his  executors,  or  adminis-  4  W.  4,  R.  13.  ^ 
tratoiB,  'shall  be  bound,  within  twenty 
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that  there  is  no  error  in  giving  (or  if  there  were  an  affirmance  hy  a  court  of 
intermediate  jurisdiction,  "  in  giving  and  affirming"— ^r  if  there  were  a 
reversal  by  a  court  of  intermediate  jurisdiction,  ^*  in  reversing")  the  judg- 
ment aforesaid,  and  he  prajs  that  the  court  of  our  Lady  the  Queen,  in  her 
Parliament  here,  may  proceed  to  examine  as  well  the  record  and  proceed- 
ings aforesaid,  as  the  matters  aforesaid  assigned  for  error ;  and  that  the 
judgment  aforesaid  (or  if  there  were  an  affirmance  by  a  court  of  inter- 
mediate jurisdiction,  ^*  the  judgment  and  affirmance  thereof  aforesaid" — or 
if  there  were  a  reversal  by  a  court  of  intermediate  jurisdiction,  '^the 
said  judgment  of  reversal**)  in  manner  aforesaid  given  may  be  in  all  things 
affirmed,  &c. 

It  is  usual  to  add  the  following  words,  which,  however, 
are  evidently  no  part,  properly  speaking,  of  the  joinder, 
but  merely  a  customary  minute  originally  (and  still  sup- 
posed to  be)  made  in  the  Journals  by  the  Clerk  of  the 
Parliaments :  as  thus^ 

But  because  the  said  court  of  our  said  Lady  the  Queen,  in  her  Parlia- 
ment here,  are  not  yet  advised  what  judgment  to  give  of  and  upon  the 
premises,  a  day  is  therefore  given  to  the  parties  aforesaid  here,  until  , 

to  hear  judgment  thereon ;  for  that  the  said  court  of  our  said  Lady  the 
Queen,  in  her  Parliament  here,  are  not  yet  advised  thereof,  &c 
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CHAPTER  THE  SEVENTH. 


^intrti  atMtti,  f^twcinq,  Jfttlrgmftft,  atOi  d^sto. 


Printed  Cases  may  be  dispensed  with^  413. — Standing  Order  No.  178, 
414. — Title  and  Form  of  CaseSy  415. — Hearing,  ib. — Attendance  of  the 
Judges^  416. — Judgmeniy  ib. — Precedents^  418. — Costs^  420. — Liability 
of  Bail,  42\. 

The  words  of  the  Standing  Orders  do  not  necessarily 
import,  and  the  practice  of  the  House  does  not  impera- 
tively require,  that  printed  cases  shall  be  lodged  on 
every  writ  of  error.  In  ancient  times,  printed  cases,  or 
cases  of  any  kind,  were  unknown  on  writs  of  error,  as 
well  as  on  appeals.  And  even  now  in  the  formal  and 
minute  recital  of  the  pleadings  and  proceedings  entered 
in  the  Journals,  the  printed  cases  lodged  by  both  parties 
are  never  mentioned.  This  clearly  shows  that  they  are 
not  ifUer  essentialia.  Where,  therefore,  the  question 
raised  is  short  and  clear,  and  where  the  plaintiflF  in 
error  has  evidently  no  object  but  mere  procrastination, 
the  House  will  hear  the  cause  immediately,  and  will 
dispense  with  printed  cases  on  either  side.    Thus, 

Houlditch  V.  Houlditcb,  3  July,  1815. — Writ  of  error  presented,  tbe 
session  of  Parliament  being  tben  near  a  close.  Same  day,  the  defendant 
in  error  served  notice  on  the  plaintiff  of  a  petition  for  an  early  hearing. 

5  Julyw — Counter  petition  presented  by  the  plaintiff  in  error,  setting 
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forth  that  he  had  received  the  usual  notice  from  the  Parliament  office  to 
assign  errors  on  the  11th  instant,  in  terms  of  the  Standing  Order,  and 
that  he  accordingly  intended  to  assigu  special  errors ;  and  for  that  purpose 
had  submitted  the  proceedings  to  his  counsel,  with  instructions  to  prepare 
the  assignment ;  but  that  in  consequence  of  the  other  professional  engage- 
ments of  such  counsel,  he  found  it  would  be  impossible  for  him  to  have 
the  same  in  readiness  before  the  time  limited  by  the  Standing  Order. 
The  agents  on  both  sides  called  in,  and  heard  at  the  bar ;  and  it  was 
ordered  that  they  should  attend  again  next  day,  to  inform  the  House 
what  errors  were  intended  to  be  assigned. 

6  July. — Both  agents  being  re-examined,  the  errors  were  ordered  to 
be  assigned  on  the  10th  July ;  and  the  cause  was  appointed  to  be  argued 
on  the  merits  on  the  following  day,  the  11th  July. 

In  this  instance,  therefore,  as  indeed  in  sundry  others 
under  similar  circumstances  that  might  be  cited  within 
the  last  forty  years,  it  is  evident  that  no  tune  was 
allowed  for  the  preparation  of  printed  cases;  and  the 
cause  must  have  been  argued  and  disposed  of  on  the 
materials  fmnished  by  the  proceedings  brought  up  from 
the  courts  below,  the  assignment  of  errors  thereon,  and 
the  joinder  thereto  by  the  defendant. 

But  in  general  where  the  House  does  not  think  fit  to 
interfere  by  the  award  of  special  directions,  in  conse- 
quence of  special  circumstances  occurring  in  the  nature 
of  the  case  or  in  the  conduct  of  the  parties,  prints  must 
be  prepared  and  deposited  in  the  Parliament  office, 
pursuant  to  the  Standing  Order  No.  178 ;  the  terms  of 
which  are  as  follows : 

That  when  any  writ  of  error  shall  be  brought  into  this  House,  the 
plaintiff  and  defendant  shall  severally  lay  the  prints  of  their  cases  upon 
the  table,  or  deliver  the  same  to  the  Clerk  of  the  Parliaments  for  that 
purpose,  within  a  fortnight  after  the  time  limited  by  this  House  for  the 
plaintiff  to  assign  errors ;  unless  an  earlier  day  be  specially  appointed  for 
that  purpose,  in  respect  of  such  writ  of  error  being  brought  merely  for 
delay. 

Both  parties  are,  therefore,  to  lodge  then-  printed  cases 
in  the  Parliament  office  within  a  fortnight  after  the 
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day  appointed  for  the  assignment  of  errors.  If  from  any 
cause  the  printed  cases  on  either  side  cannot  be  completed 
within  the  time  limited  by  the  Standing  Order,  an  appli- 
cation by  petition,  on  two  clear  days'  notice  to  the  other 
side,  will  be  necessary ;  setting  forth  the  circumstances 
which  have  occasioned  the  delay,  and  praying  that 
further  time  may  be  allowed. 

The  title  of  the  printed  case  is  usually  as  follows : — 

In  the  House  of  Lords. 

From  the  Exchequer  Chamber 
(or  as  the  case  may  be). 
A.  B.,  plaintiff  in  error ; 
C.  D.,  defendant  in  error. 
Case  of  the  plaintiff  (or  defendant)  in  error. 

In  general  the  case  consists  of  little  more  than  a  copy 
or  abridgment  of  the  record ;  -a  statement  of  the  pro- 
ceedings ;  and  a  series  of  reasons  for  reversing  (or  for 
affirming)  the  judgment  complained  of 

The  number  of  printed  cases  required  on  writs  of 
error  is  the  same  as  upon  appeals ;  that  is  to  say,  five 
hundred. 

Such  other  particulars  relating  to  the  printed  cases, 
their  preparation,  and  the  materials  of  which  they  are 
usually  composed,  as  well  as  the  rules  and  precedents 
respecting  the  signature  of  counsel  thereto,  have  been 
fully  treated  of  in  the  chapters  which  relate  to  the 
printed  cases  on  English  and  Irish  Appeals  (•). 

When  the  plaintiflfs  printed  case  is  duly  deposited,  he 
may  move  that  the  cause  be  set  down  for  hearing  after 
those  previously  appointed.  The  same  course  is  open  to 
the  defendant  when  his  case  is  lodged. 

If  either  party  desire  an  early  day  for  hearing,  a 

C)  See  ante,  p.  70. 
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petition  must  be  presented  to  obtain  an  order  for  that 
purpose. 

When  the  printed  cases  are  duly  lodged  (but  not  till 
then),  the  agents  of  the  respective  parties  exchange  a 
certain  number  with  each  other,  in  the  same  way  as  upon 
appeals  from  courts  of  equity. 

In  its  proper  turn  the  cause  will  be  put  in  the  paper 
for  hearing,  and  may  then  be  argued  either  by  the 
counsel  who  appeared  in  the  court  below,  or  by  those 
who  have  signed  the  printed  cases.  No  more  than  two 
counsel  of  a  side  are  ever  heard  on  a  writ  of  error ;  the 
interests  and  character  of  parties  litigant  in  error  not 
admitting  of  being  distinguished  and  discriminated  as 
upon  appeals  from  Courts  of  Equity. 

When  the  attendance  of  the  learned  Judges  is  desired 
at  the  hearing,  a  petition. must  be  presented  to  the  House 
stating  grounds  to  support  such  an  application.  The 
petition  will  be  referred  to  the  Appeal  Committee,  upon 
a  report  from  whom  the  proper  order  will  be  made. 

The  House  too,  ex  propria  motu^  will  order  the  Judges 
to  be  summoned  where  the  question  is  important. 

At  the  hearing,  if  appearance  be  not  made  for  the 
plaintiff  in  error,  the  judgment  complained  of  will  be 
affirmed  with  costs  (**).  If  neither  party  appear,  the 
writ  of  error  wiU  be  dismissed  (*"). 

The  course  of  proceeding  upon  argument  is  the  same 
as  upon  appeals.  The  case  is  opened  by  the  leading 
counsel  of  the  plaintiff  in  error,  who  is  followed  by  his 
junior.  Then  two  counsel  (senior  and  junior)  are  heard 
for  the  defendant,  and  the  leader  for  the  plaintiff  replies. 

The  House  then  proceeds  to  consideration  with  a 


(•»)  DyerV  Wheedon,  19th  October,      1720 ;  BuchaDan  «.  Slack,  14th  June^ 
1647  ;  Harding  «.  Pight,  19th  April,      1793. 
1662;   Dawes  v.  Frost,  3lst  January,         («)  Uanna7«.Petrie,28th  March,  1791. 
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view  to  judgment ;  the  form  of  which  is  ordinarily  as 
follows : 

Whereas  by  virtue  of  Her  Majesty's  writ  of  error,  returnable  io  the 
House  of  Lords  in  Parliament  assembled,  a  record  of  the  Court  of  Queen's 
Bench  was  brought  into  this  House  the  15tli  day  of  May,  1801 ;  wherein 
C.  D.  was  plaintiff,  and  A.  B.,  on  the  demise  of  G.  S.,  is  defendant ;  in 
order  to  reverse  a  judgment  given  in  the  Court  of  Queen's  Bench  for  the 
said  defendant ;  and  counsel  having  been  heard,  as  well  on  Tuesday  last 
as  this  day,  to  argue  the  errors  assigned  upon  the  said  writ  of  error,  and 
the  unanimous  opinion  of  the  Judges  present  having  been  delivered  upon  a 
question  of  law  to  them  proposed,  and  due  consideration  had  of  what  was 
offered  on  either  side  in  this  cause ;  it  is  ordered  and  adjudged  by  the 
Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  the  said 
Judgment  of  the  Court  of  Queens  Bench  be,  and  the  same  is  hereby 
affirmed;  and  that  the  record  be  remitted,  to  the  end  such  proceeding 
may  be  had  thereupon  as  if  no  such  writ  of  error  had  been  brought  into 
this  House. 

The  tenor  of  which  judgment  to  be  affixed  to  the  transcript  of  the 
record  is  as  follows,  (viz.) — 

But  because  the  said  Court  of  Parliament  now  here  is  not  yet  advised 
yhat  judgment  to  give  of  and  upon  the  premises,  day  is  therefore  given  to 
the  parties  aforesaid  before  the  same  Court  of  Parliament  wheresoever, 
&c.,  until  Friday  the  day  of  May,  in  the  second  year  of  her  said 

Majesty's  reign,  to  hear  their  judgment  of  and  upon  the  premises ;  because 
the  said  Court  of  Parliament  now  here  is  not  yet  advised  thereof,  8co^  at 
which  day,  before  our  said  Lady  the  Queen  and  the  Peers  in  the  same 
Court  of  Parliament  now  here  at  Westminster,  in  the  said  county  of 
Middlesex,  assembled,  comes  as  well  the  said  C.  D.  in  his  own  proper 
person,  as  also  the  said  A.  B.  in  his  proper  person ;  whereupon  all  and 
singular  the  premises  having  been  seen  and,  by  the  said  Court  of  Parlia- 
ment here,  fully  understood;  and  as  well  the  record  and  proceedings 
aforesaid  and  the  judgment  thereupon  given,  as  also  the  said  causes 
and  matters  by  the  said  C.  D.,  above  assigned  for  error,  being  dili- 
gently examined  and  inspected,  and  mature  deliberation  being  there- 
upon held;  it  seems  to  the  said  Court  of  Parliament  now  here  that 
there  is  no  error  either  in  the  record  and  proceedings  aforesaid  or  in 
giving  the  judgment  aforesaid,  and  that  the  record  is  in  nowise  vicious  or 
defective.  Therefore  it  is  considered  by  the  said  Court  of  Parliament, 
that  the  judgment  aforesaid,  given  in  the  Court  of  our  said  Lady  the  Queen 
before  the  Qoeen  Herself,  be  in  all  things  affirmed,  and  in  full  force  and 
effect,  the  said  causes  and  matters  above  assigned  for  error  by  the  said 
C*  D.  in  anywise  notwithstanding ;  and  thereupon  the  aforesaid  record, 

E  E 
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and  also  the  proceedings  aforesaid  had  in  the  said  Court  of  Parliament, 
are  here  sent  back  to  the  court  of  our  said  Lady  the  Queen  before  the 
Queen  Herself,  wheresoever  she  shall  be  in  England,  to  the  end  that 
execution  may  be  done  thereupon. 

The  next  step  is  to  transmit  the  writ  of  error,  and  the 
transcript  of  the  record,  with  the  judgment  of  the  House 
thereto  annexed,  to  the  court  below,  in  order  to  have  the 
same  duly  entered  up  as  accustomed. 

I  shall  not  swell  this  volume  by  further  forms  of 
judgments  in  error. 

The  following  short  notes  of  precedents  appearing  in 
the  Journals  may,  however,  be  of  use  to  the  practitioner 
for  purposes  of  reference,  and  are  therefore  here  inserted 
in  chronological  order  without  commentary. 

Harbart  et  al.  v.  ,  8  March,  1585  (27  Eliz.) — Et  super  hoc 

Domini,  per  Concilium  Justiciarorum,  post  longametroaturamdeliberatio- 
nem  uno  consensu  adjudicayerant,  quod  judicium  prasdictum  et  processus 
super  brevia  predicta  de  scire  facias  pxosequutns  in  curia  dictas  Domin» 
ReginaB,  coram  ipsa  Domina  Begina,  reyooetur  adnuUetur  et  penitus  pro 
nullo  habeatur. 

Clark  V,  Lojdd,  4  Jan.  1646. — Upon  hearing  the  counsel  of  the  de- 
fendant, the  plaintiff  not  attending  with  his  counsel,  the  House,  taking 
the  said  errors  into  consideration,  ordered  that  the  judgment  be  confirmed; 
and  that  the  record  be  remitted  to  the  Court  of  King's  Bench,  that  execu* 
tion  may  be  taken  out  accordingly. 

Dyer  v.  Weedon,  19  Oct.,  l647.^This  day  being  appointed  to  hear 
counsel  argue  the  errors,  the  counsel  of  the  defendant  appearing,  but  nei- 
ther the  plaintiff  nor  any  counsel  for  him  appearing,  and  oath  being  made 
that  he  had  summons  to  attend  this  day;  and  upon  hearing  the  coonsd  of 
the  defendant,  it  was  ordered,  that  the  judgment  be  confirmed  and  rati- 
fied ;  that  the  record  be  remitted  to  the  Court  of  King's  Bench,  that  ex- 
ecution may  be  taken  out ;  and  it  is  further  ordered,  that  the  said  Dyer 
shall  pay  5L  to  the  defendant  for  costs. 

Yaulor  9.  Buchell,  22  Jan.,  1661. — Judgment  affirmed,  but  writ  of 
execution  reyersed. 

Harding  v.  Pight,  19  April,  1662.— No  appearance  for  the  plaintiff; 
counsel  of  the  defendant  prayed  affirmance,  and  that  the  record  might  be 
remitted ;  ordered  accordingly,  and  that  the  plaintiff,  for  his  vexatious  and 
unjust  proceedings,  shall  forthwith,  after  sight  hereof  pay  unto  the  de- 
fendant the  sum  of  20/.  costs. 


OP  THE  PRINTED  CASES,  HEARING,  AND  JUDGMENT.       419 

Bex  V.  Read,  28  April,  1662. — Judgment  of  affirmance  for  not  certify- 
ing dimination. 

Atkinson  V.  Piucas,  23  Feb.,  1677.-— Affirmance  and  remittitur;  and 
their  Lordships  do  further  adjudge,  that  the  said  Peter  Atkinson  shall  pay 
to  the  said  Benjamin  Purcas,  the  sum  of  20/.  for  his  costs ;  by  reason  of 
the  delay  of  execution  of  the  said  judgment,  by  bringing  the  said  writ  of 
error  into  this  court  to  be  recoyered  by  the  rules  and  means  of  costs  taxed 
by  the  Court  of  King's  Bench,  in  the  like  cases. 

Bishop  of  Chester  v.  the  King,  22  March,  1697.— The  judgment  of  the 
Court  of  King's  Bench  was  reversed,  with  a  direction  that  the  Lord  Bi- 
shop and  the  said  Pierce  be  restored  to  all  that  they  have  lost  by  the  said 
judgment ;  and  further,  that  the  said  Richard  Pierce  have  a  writ  to  the 
Lord  Bishop  of  Chester,  that  notwithstanding  the  reclaim  of  our  said  now 
sovereign  Lord  the  King,  he  admit  a  fit  person  to  the  said  church,  at  the 
presentation  of  the  said  Richard  Pierce ;  and  that  the  said  record  and  pro- 
cess be  remitted  before  our  said  Lord  the  King,  wheresoever,  &c. 

Ashb](  cf.  White,  14  Jan.,  1702. — Judgment  reversed ;  and  that  the 
plaintiff  do  recover  his  damages,  by  the  Jury  assessed,  in  the  Queen  s 
Bench ;  and  also  do  recover  the  further  sum  of  10/.  for  his  costs  in  this 
behalf  sustained,  by  this  court  to  him  adjudged. 

Rose  v.  College  of  Physicians,  15th  March,  1703.— -It  having  been  found 
specially  by  a  jury,  that  the  defendant  was  an  apothecary  and  a  freeman 
of  the  City  of  London,  and  not  being  licensed  by  the  plaintiffs,  without  the 
advice  of  any  physician,  and  without  any  fee  for  advice  taken  by  him, 
did,  at  the  request  of  John  Scale,  a  sick  person,  make  up  and  compound 
several  medicines,  and  sold  and  delivered  the  same  to  him,  to  be  drunk  and 
taken  as  proper  for  his  distemper ;  and  the  same  being  adjudged  by  the 
Court  of  King^s  Bench  to  be,  as  practising  physic,  within  the  plaintiffs 
charter,  and  an  act  of  the  14th  and  15th  of  Hen.  YIII.  and  due  consideration 
had  of  what  was  offered  thereupon,  ordered  and  adjudged  that  the  said 
judgment  be  reversed. 

Leighton  v.  Ford,  7th  March,  1703. — Reversal,  and  the  Court  of  King's 
Bench  to  give  judgment  on  the  merits  of  the  cause,  as  if  no  judgment  of 
discontinuance  had  been  given,  and  in  order  thereto,  that  the  record  be 
amended  by  the  said  Court. 

Shirebume  v.  Hitch,  23d  Feb.,  1708. — The  premises  having  been  con- 
sidered by  the  Court  of  Parliament,  it  appeared  to  that  Court  that  there 
was  no  error  therein ;  and  therefore  the  same  was  affirmed  Qet  quod  prasfat. 
Bob'tus  Hitch  habeat  Breve  praefat.  Archepiscopo  Ecclesias  illius  ordinario 
quod  non  obstant  reclam.  ipsius  Nicoi  Shirebiu*ne  idon.  person,  ad  ecclesiam 
pr»dict.  ad  presentation,  ipsius  Roberti  admittat^,  &c.,  whereupon  the 
record,  process,  &c.,  are  remitted  to  the  Court  below  for  execution. 

William  v.  Duncombe,  7th  Feb.,  1710. — Reversal,  remittitur,  and  that 
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the  plaintiff  may  be  restored  to  all  that  he  has  lost  by  reason  of  the  said 
judgment  and  the  afi&rmance  thereof. 

Dawes  v.  Frost,  Slst  Jan.,  1720. — From  the  Exchequer  Chamber;  no 
counsel  appearing  for  the  plaintiff,  who  made  default,  judgment  affirmed, 
record  remitted  with  100/.  costs. 

Bishop  of  Ely  v.  Dr.  Bentley,  15th  Feb.  1732.— Long  and  special 
declaration  after  the  reversal  of  the  judgment  of  the  Court  of  King's 
Bench. 

Lickbarrow  v.  Mason,  14th  June,  1793.— Ordered  and  adjudged  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  be,  and  the  same  is 
hereby  reversed  ;  and  it  is  further  ordered  and  adjudged  that  the  said  Court 
of  King's  Bench  do  award  a  venire  Jaeias  de  novo^  and  proceed  according 
to  law;  and  that  the  record  be  remitted  to  the  said  Court  of  King's 
Bench. 

The  plaintiff  is  never  allowed  his  costs  of  the  writ  of 
error  (*^).  Where  costs  are  awarded  to  the  defendant  in 
error,  the  payment  of  them  is  secured  by  the  bail,  when 
bail  has  been  put  in.  If  no  bail  have  been  put  in,  the 
security  must  depend  on  the  solvency  of  the  plaintiff, 
from  whom,  however,  no  recognisance  is  required,  as 
upon  appeals  from  Courts  of  Equity. 

The  court  below  will  not  give  the  defendant  in  error 
costs  on  an  afi&rmance  of  a  judgment  by  the  House  of 
Lords  where  their  lordships  do  not  expressly  award 
costs  (^).  Neither  will  the  court  below  tax  costs  awarded 
in  general  terms  by  the  House  of  Lords.    Thus, 

Moore  ».  Salcross,  23  Feb.,  1677.— The  judgment  of  the  Court  of  King's 
Bench  was  affirmed,  and  the  record  was  remitted,  with  directions  to  the 
Court  of  King's  Bench  ^'  to  tax  costs  to  the  said  Richard  Salcroes,  hy 
reason  of  the  delay  of  execution  of  the  said  judgment,  hy  bringing  the  said 
writ  of  error  into  this  House."  With  this  order  the  Court  of  King's  Bench 
declined  compliance  ;  whereupon  the  defendant  Salcross  presented  a  peti- 
tion, 4  March,  1677,  praying  t/iat  the  House  itself  would  ascertain  the 
costs.  Upon  this  petition  it  was  ordered,  '*  that  Richard  Moore  should 
pay  to  Shalcross  10/.  to  be  recovered  by  the  rules  and  means  of  costs  taxed 
by  the  Court  of  King's  Bench  in  like  cases." 

(<*)  Wyvill  V.  Stapleton,  1  Strange,      Simpson,  2  Knapp,  4. 
617.  Nowell  9.  Roake,  7  B.  and  C,  405.  (•)  Tidd,  1183. 

Bell  V .  Potts,  6  East,  49.    Nedham  «. 
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A  similar  proceeding  took  place  at  the  same  period  in 
the  case  of  Dean  v.  Symonds,  (2  July,  1678)  where,  on 
an  affirmance  and  remittitur,  and  an  order  to  the  Court 
of  King's  Bench  to  tax  the  costs,  that  court  "being 
moved  therein,  would  not  tax  the  same ;  whereupon  a 
petition  being  presented  by  the  defendant,  praying  that 
the  House  would  "  ascertain  the  costs  to  be  recovered," 
it  was  ordered  that  the  plaintiff  should  pay  the  defendant 
twenty  pounds  for  his  costs  (^). 

The  court  below,  therefore,  having  no  power  to  award 
or  to  tax  costs  for  the  defendant  in  error,  and  the  House 
of  Lords  having  itself  formerly  had  no  taxing  officer 
of  its  own,  the  practice  in  giving  costs  was,  to  award  a 
round  sum  to  the  defendant,  the  amount  of  which  was 
of  course  regulated  by  the  circumstances  of  each  parti- 
cular case. 

But  by  the  Standing  Order  No.  215  (g),  the  Qerk  of  the 
Parliaments,  or  Clerk-assistant,  is  now  authorised,  on 
the  application  of  either  party,  to  tax  costs  awarded  by 
the  House  upon  appeals  and  writs  of  error. 

The  subject  of  costs  in  error  may  (after  this  brief 
notice)  be  concluded  by  setting  forth  the  particulars  of 
the  following  case;  where,  on  the  bankruptcy  of  the 
plaintiff  in  error,  his  writ  of  error  was  ordered  to  be  non 
prosed  on  the  bailman's  application : 

Jacltsoni?.  Powell,  24  Nov.,  17Sd. — A  petition  was  presented  on  behalf 
of  one  John  Leigh,  haberdasher,  setting  forth  that  the  plaintiff  in  error, 
being  a  linendraper  in  considerable  business,  and  for  aught  the  petitioner 
knew  to  the  contrary,  in  good  repute,  he  prevailed  on  the  petitioner,  who 
had  had  some  dealings  in  business  virith  him,  to  become  one  of  his  bail, 
firom  motives  of  disinterested  friendship,  the  petitioner  being  wholly  igno- 
rant of  the  plaintiff's  circumstances.  That  within  a  few  days  past,  the 
defendant  had  become  bankrupt,  which  greatly  alarmed  the  petitioner ; 


OSeealsoLydev.  Rodd,  ifi/ra,p.  454.      d.  Aiuery,  in/m,    p.  468.  (*}  See 

Phillips,  V,  Bury,  infra^  p.  451 ;  and  Rex      Appendix,  No.  1. 
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especially  as  he  had  ascertained  that  no  steps  had  been  taken  by  the  plain- 
tiff or  his  agent,  to  withdraw  his  assignment  of  errors ;  but  suffered  the 
defendant's  agent  to  bring  the  case  to  its  present  crisis,  which  he  neyer 
would  have  done,  had  the  bail  not  been  responsible.  That  the  petitioner 
immediately  thereupon  offered  to  defendant's  agent,  to  deposit  the  debt  and 
costs  at  that  time  in  his  hands,  in  case  he  would  make  out  an  account 
thereof,  and  also  provided  he  would  use  his  endeavours  to  get  a  propor- 
tionate share  thereof  from  the  other  bail,  who  was  also  equally  liable ;  with 
which  request  the  said  solicitor,  however,  refused  to  comply;  being,  as  the 
petitioner  presumed,  desirous  to  bring  the  case  to  a  hearing,  in  order 
thereby  to  obtain  extraordinary  costs ;  and,  therefore,  humbly  praying 
their  Lordships  to  order  that  the  defendant  should  forthwith  enter  a  nan 
pros.y  with  such  costs  as  under  the  present  circumstances  of  the  case  should 
appear  reasonable. — Petition  ordered  to  lie  on  the  table. 

26  November. — The  agent  for  the  petitioner  and  the  defendant  in  enrar 
having  been  called  in  and  examined,  it  was  ordered  that  the  defendant  do 
forthwith  enter  a  non  pros,  on  the  said  writ  of  error  as  desired,  and  that 
the  record  be  remitted  with  60/.  costs. 
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Jt  is  said  that  a  judgment  at  law,  being  an  entire 
thing,  cannot  regularly  be  reversed  in  part  and  aflBrnied 
for  the  residue  (*).  But  it  would  appear  from  the  fol- 
lowing case,  that  a  writ  of  error  may  be  brought  both  by 
plaintiff  and  defendant  in  error,  complaining  respectively 
of  different  parts  of  the  same  judgment.  And  I  presume 
it  would  be  competent  for  the  court  above,  upon  such 
proceeding,  to  affirm  or  reverse  in  part,  or  in  toto^  as 
justice  might  require.     Thus, 

Smith  V,  Shuldham,  81  May,  1816. — Upon  reading  the  petition  of  Eli- 
zabeth Mathews,  widow,  the  real  plaintiff  in  the  cause,  setting  forth  that 
the  petitioner,  as  of  Hil.  Term,  in  the  year  ^811,  brought  an  ejectment 
in  Her  Majesty's  Court  of  Exchequer,  in  Ireland,  in  the  name  of  John 
Smith,  her  feigned  lessee,  for  the  recovery  of  certain  lands  and  tenements 
in  the  county  of  Longford,  to  which  the  petitioner  claimed  to  be  entitled, 
under  the  will  of  her  maternal  uncle,  who  died  in  the  year  1772 ;  and 
having  obtained  judgment  in  the  said  ejectment  for  certain  parts  of  the 
said  lands  and  tenements,  John  Shuldham,  the  defendant,  brought  a  writ 


(*)  1  Chitty*s  Archbold,  376 ;  and  the  authorities  there  cited. 
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of  error  in  the  Court  of  Exchequer  Chamber  in  Ireland,  to  reverse  the 
same ;  which  last-mentioned  court  having  affirmed  the  judgment  of  the 
said  court  of  Exchequer,  the  said  defendant  brought  a  writ  of  error  before 
their  Lordships,  for  the  purpose  of  reversing  the  said  judgment ;  and  the 
petitioner  conceiving  that  the  said  judgment  of  the  Court  of  Exchequer 
and  Court  of  Error  were  respectively  erroneous,  in  not  giving  judgment 
for  her  foj^  the  entire  of  the  lands  and  tenements  mentioned  in  the  decla- 
ration, brought  her  writ  of  error  before  their  Lordships  to  reverse  so  much 
of  the  judgment  of  the  Court  of  Exchequer  as  the  petitioner  conceived  to 
be  erroneous ;  and  the  judgment  of  affirmance  thereof  in  the  Court  of 
Error.  That  the  writs  of  error  so  brought  by  John  Shuldham,  and  the 
petitioner,  were  respectively  set  down  for  hearing ;  but  that  from  the  num- 
ber of  causes  which  stood  before  the  said  writs  of  error  in  their  Lordships' 
paper  for  hearing,  the  same  were  not  likely  to  be  heard,  in  the  regular 
course  of  hearing,  for  a  considerable  period  of  time.  That  the  petitioner 
was  then  upwards  of  eighty-three,  and  that  from  her  advanced  age,  and 
infirm  state  of  health,  which  appeared  from  the  certificate  of  the  physi- 
cian, annexed  to  her  petition,  the  petitioner's  life  was  precarious  and  un- 
certain ;  that  the  petitioner  was  desirous  of  settling  and  arranging  her 
affiEiirs,  and  of  making  her  will ;  but  that  she  could  not  do  so  until  the 
said  writs  of  error  should  be  determined.  That  the  petitioner  was  pos- 
sessed of  a  valuable  leasehold  interest,  under  the  Yicars  Choral  of  Christ 
Churchy  Dublin,  which  the  petitioner  was  in  the  habit  of  renewing,  firom 
time  to  time,  for  several  years ;  but  that  in  consequence  of  the  heavy  costs 
of  the  proceedings  in  the  above  cause,  and  of  her  being  desirous  of  keeping 
whatever  money  the  petitioner  possessed,  for  the  purpose  of  defraying  the 
expense  of  the  defence  and  prosecution  of  the  said  writs  of  error,  the  peti- 
tioner had  been  unable  to  renew  the  said  lease,  whereby  a  very  considera- 
ble income,  arising  from  the  said  lease,  had  been  lost  to  the  petitioner  and 
her  family ;  and,  therefore,  praying  for  an  early  hearing. — Petition  referred 
to  the  appeal  committee,  the  session  being  near  a  close ;  and  the  committee 
reported,  that  the  consideration  should  be  deferred  till  the  next  session  of 
Parliament. 

31  January,  1817. — Mrs.  Mathew's  application  renewed;  and  a  counter 
petition  presented  for  the  defendant  Shuldham,  denying  the  allegations  of 
the  plaintiff,  and  asserting  that  she  (plaintiff)  was  a  woman  of  great 
wealth ;  and  praying  that  the  case  should  be  taken  in  its  course,  after  the 
other  cases  appointed  for  hearing  before  it  in  the  paper.  Both  petitions 
referred  to  the  Appeal  Committee,  who  reported  that  the  two  causes 
should  be  heard  together,  on  the  first  cause  day  after  the  Easter  recess. 

28  April. — Counsel  heard  accordingly. 

7  July. — Cause  further  argued. 

8  July. — Certain  questions  put  to  the  Judges,  who  gave  their  opinion. 
1 1  July. — Further  consideration  postponed  till  next  session. 
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5  June,  1818. — Judges'  opinionB ;  and  Judgment  by  the  House  in  the 
first  ¥rrit  of  error  (Shuldham  r.  Smith)  in  these  words,  viz.: — "Ordered 
and  adjudged  that  the  judgment  given  in  the  Court  of  Exchequer  Cham- 
ber, affirming  the  judgment  of  the  Court  of  Exchequer  in  Ireland  for  the 
said  defendant  in  error,  and  also  the  said  judgment  of  the  Court  of  Exche- 
quer in  Ireland  so  affirmed,  be,  and  the  same  is  hereby  reversed  ;  and  that 
judgment  be  entered  for  the  defendant  Shuldham  in  the  court  below,  in 
the  ejectment."  In  the  second  writ  of  error  (Smith  v.  Shuldham)  judg- 
ment of  reversal  also  given  in  the  same  words — mutatis  mutandis. 

When  the  plaintiflF  fails  effectually  to  prosecute  his 
writ  of  error,  the  defendant  has  his  remedy.  For  ex- 
ample, if  the  plaintiff  fail  to  assign  errors  within  the 
time  limited  by  the  Standing  Orders,  or  limited  by  a 
Special  Order  in  the  particular  case,  the  House,  on 
petition,  will  grant  permission  to  the  defendant  to  enter  a 
nonpros.  This  is  the  most  common  example,  but  there 
are  various  other  circumstances  under  which  an  order 
for  non  pros,  will  be  made ;  and  the  effect  of  it  is,  to  put 
an  end  to  the  writ  of  error,  and  to  enable  the  defendant  to 
proceed  as  if  no  such  writ  of  error  had  ever  been  awarded. 

The  Standing  Order  (»>)  No.  54,  provides — 

That  the  plaintiffs  in  all  writs  of  eiror,  after  the  same  and  the  records 
be  brought  in,  shall  speedily  repair  to  the  Clerk  of  the  Parliaments,  and 
prosecute  the  writs  of  error,  and  satisfy  the  officers  of  this  House  their 
fees  justly  due  unto  them  by  reason  of  the  prosecution  of  the  said  writs  of 
error,  and  proceedings  thereupon ;  and  further,  shall  assign  their  errors 
within  eight  days  after  the  bringing  in  of  such  writs,  with  the  records ; 
and  if  the  plainti£f  make  default  so  to  do,  then  the  said  clerk,  if  the 
defendant  in  such  writs  require  it,  shall  record  that  the  plaintiff  hath  not 
prosecuted  his  writ  of  error,  and  that  the  House  doth  therefore  award 
that  such  plaintiff  shall  lose  his  writ,  and  that  the  defendant  shall  go 
without  day,  and  that  the  record  be  remitted. 

The  petition  by  the  defendant  for  a  nonpros.  wiU 
simply  pray  that  the  House  may  be  pleased  to  order 
that  judgment  of  non  pros,  be  entered  on  the  writ  of 

(*»)  Seo  Appendix,  No.  1. 
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error,  with  such  costs  as  to  their  lordships  may  appear 
meet.    This  petition  will  be  referred  to  the  Appeal  Com- 
mittee, upon  report  from  whom  an  order  will  be  made. 
The  judgment  of  non  pros,  is  usually  as  follows : 

Afterwards,  to  wit,  on  the        day  of  ,  in  the  year  of  onr  Lord 

1842^  before  oar  Lady  the  Qaeen  and  the  Lords,  &c.,  comes  the  said 
A.  B.  (defendant  in  error)  in  his  proper  person,  and  prays  that  the  said 
C.  D.  (plaintiff  in  error)  may  assign  errors  in  the  record  and  proceedings 
aforesaid.  Therefore  day  is  given  to  the  said  C.  D.,  &c.,  on  which  day 
before  the  said  Lady  the  Queen,  in  her  Parliament,  comes  the  said  A.  B. 
in  his  proper  person ;  and  the  said  0.  D.,  although  solemnly  called,  comes 
not  bnt  makes  default,  nor  doth  he  farther  prosecute  the  said  writ  for 
correcting  errors  against  the  said  A.  B.  Therefore  it  is  considered  by 
the  said  court  of  the  said  Lady  the  Queen,  that  the  said  G.  D.  take 
nothing  by  his  said  writ  of  error,  but  that  he  be  in  mercy,  &c. ;  and  that 
the  said  A.  B.  do  go  thereof  without  day,  &c. 

It  has  been  determined  that  an  order  for  non^^os. 
cannot  be  discharged.    Thus, 

Smith  «.  Kenny,  19  May,  1826. — On  the  petition  of  the  defendant  for 
a  non  pros,^  ordered  that  the  petitioner  do  forthwith  enter  a  non  pros,,  &c. 

31  May.-— Ordered  that  the  petition  to  set  aside  the  judgment  of  non 
pros.y  and  also  the  Standing  Order  No.  54  (®),  be  taken  into  consideration 
to-morrow. 

1  June. — No  order  made,  Parliament  being  prorogued. 

22  NoTember,  1826. — Plaintiff's  petition  referred  to  the  Appeal  Com- 
mittee, to  report  whether  the  house  had  ever  discharged  an  order  of  non 
proi, 

5  April. — No  precedent  haying  been  found,  plaintiff's  petition  dismissed. 

What  will  cause  an  abatement  in  the  lower  courts  of 
error  will  have  the  same  eflFect  in  the  House  of  Lords.  It 
is  therefore  unnecessary  to  do  more  in  this  place  than 
merely  cite  a  few  precedents  (and  they  are  but  few)  from 
the  Journals ;  referring  the  reader  for  further  information 
to  the  writers  on  the  practice  in  the  common  law  courts. 

Of  the  course  taken  on  abatement  by  the  death  of  the 
plaintiff  in  error,  the  following  is  an  example : 


(*)  See  Appendix,  No.  1. 
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Robert  Krat  and  James  May  v.  Kent  (Widow),  2  May,  1735. — 
Petition  of  the  defendant  in  error  praying  that,  in  regard  the  said  Robert 
Kent  is  lately  dead,  the  petitioner's  case  might  be  taken  into  consideration, 
and  snch  order  made  thereon  as  to  the  House  should  seem  meet.  A  com- 
mittee appointed  (including  Lords  Cowper  and  Hardwicke),  who  reported 
that  the  writ  of  error  was  abated  by  the  death  of  the  said  Robert  Kent, 
and  that  the  record  should  be  remitted  back  to  the  Court  of  King's  Bench ; 
unless  the  surviving  plaintiff  in  error,  and  the  proper  representative  or 
representatives  of  the  said  Robert  Kent,  do  bring  in  a  writ  of  error  on 
or  before  the  third  day  of  the  next  sessicm  of  Parliament.-— Ordered 
accordingly. 

16  January. — Petition  of  John  Kent  (an  infant — 11  years  of  age),  son 
and  heir  of  the  said  Robert  Kent,  praying  that,  in  regard  the  other  plain- 
tiff James  May  is  also  dead,  the  time  limited  for  bringing  in  a  writ  of 
error  might  be  enlarged  for  six  weeks. 

26  January. — Report  of  the  Committee  that  the  vmt  was  abated  by  the 
death  of  both  the  plaintiffs,  and  that  the  record  should  be  remitted  back 
to  the  Court  of  King's  Bench.     Agreed  to. 

The  death  of  the  defendant  does  not  abate  the  writ  of 
error,  and  much  less  the  death  of  one  of  several  defend- 
ants {%  But  in  such  a  case  the  House,  on  petition,  will 
make  an  order  for  notice  to  be  served  on  the  legal  repre- 
sentative to  appear  and  make  defence.    Thus, 

Jameson  v.  Echlin,  Session  1822. — ^The  defendant  having  died,  the 
plaintiff  presented  a  petition  to  the  House,  setting  forth  that  he  had  lately 
brought  his  writ  of  error  against  the  defendant,  returnable  before  the 
King  in  Parliament^  to  reVerse  a  judgment  of  the  Court  of  Exchequer 
Chamber  in  Ireland ;  and  that  he  had  in  due  time  filed  his  assignment  of 
errors  thereon.  That  the  defendant  in  error  had  departed  this  life,  on  or 
about  the  21st  March,  1821,  having  previously  thereto  made  his  vdll,  and 
thereof  appointed  John  Parsons  and  James  Bessonet,  Esqrs.,  and  his  wife 
Anne  EchHn,  his  executors ;  and  that  the  said  Anne  Echlin  alone  had  proved 
the  same,  and  thereof  obtained  probate  in  the  proper  ecclesiastical  court, 
the  others  having  renounced  probate.  That,  under  these  circumstances, 
the  petitioner  was  advised  that  it  was  necessary  for  her  to  obtain  an  order 
of  the  House  that  the  said  Anne  Echlin,  executrix  of  the  said  defendant  in 
error,  might  be  present,  if  she  should  think  fit,  to  hear  the  errors  assigned, 
and  to  plead  or  rejoin  thereto ;  and  therefore  praying  their  Lordships  to 
order  that  she  might,  by  a  certain  day  to  be  appointed  by  tlieir  Lordships, 

(•>)  1  Archbold,  354. 
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bo  and  appear  before  their  Lordships,  to  hear  as  well  the  record  and  pro- 
ceedings in  the  cause  as  the  errors  assigned ;  and  to  rejoin  thereto,  if  she 
should  think  fit.    Referred  to  the  Appeal  Committee. 

18  March,  1823.— Report  that  the  cause  should  be  revived  against  the 
said  Anne  Echlin,  and  that  she  should  be  ordered  to  join  issue  in  a  week. 
—Ordered  accordingly. 

• 

A  writ  of  error  («)  was  brought  in  the  Court  of  King's 
Bench  in  England  to  reverse  a  judgment  of  the  CJourt  of 
King's  Bench  in  Ireland.  The  original  judgment  was 
thereupon  aflSrmed.  But  on  a  writ  of  error  in  Par- 
liament this  judgment  was  reversed ;  it  appearing  that 
the  writ  of  error  had  been  sued  out  in  the  reign  of  King 
Greorge  T.,  who  died  before  the  time  when  the  writ  was 
made  returnable.  The  judgment  of  the  House  of  Lords 
was  as  follows : 

26  February,  1728. — For  that  it  appears  to  this  House  that  the  writ  of 
error,  returnable  to  the  King's  Bench  in  England,  was  abated  by  the 
demise  of  his  late  Majesty ;  it  is  hereby  ordered  and  adjudged  that  the 
judgment  given  in  the  Court  of  King's  Bench  in  England  be,  and  the 
same  is  hereby  reversed. 

It  has  also  been  determined  that  abatement  is  caused  by 
the  death  of  the  Chief  Justice  before  signing  the  return. 
But  if  he  have  signed  the  return,  the  writ  does  not,  by 
his  death,  abate  ;  and  it  may  be  brought  into  the  House 
by  the  judge  next  in  seniority  ('). 

When  the  plaintiff  desires  to  withdraw  his  writ  of 
error,  he  must  petition  the  House  for  leave  to  do  so. 
The  simplest  course  is  to  arrange  the  matter  with  the 
attorney  of  the  defendant,  and  to  obtain  his  signature  to 
the  petition  as  assenting  thereto.  The  prayer  may  be 
for  leave  to  withdraw  the  assignment  of  errors  and  for 
liberty  to  enter  a  non  pros.  The  following  are  prece- 
dents : 


(•)   Archbishop  of   Armagh  v.  the  (')  Allen  v.  Shaw,  1  Sid.,  268.    Lyde 

Attorney-General,  3  Bro.  P.  C,  507.  v.  Bodd,  JoumalB,  17th  March,  1709. 
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Atkins  V.  Henriquez,  22d  April,  1724. — Petition  of  the  plaintiff, 
praying,  in  regard  the  matter  in  question  was  settled  and  adjusted, 
and  satisfaction  made  thereon,  that  the  said  writ  of  error  might  be  with- 
drawn ;  and  thereupon  the  agent  for  the  plaintiff  and  the  defendant  him- 
self appearing  at  the  bar,  and  the  said  agent  stating  upon  oath  that  he 
saw  the  plaintiff  sign  the  said  petition,  and  the  defendant  assenting  to  the 
prayer  thereof; — it  was  ordered  that  the  plaintiff  do  forthwith  enter  a 
non  pros,^  and  that  the  record  be  remitted,  to  the  end  execution  may  be 
had  thereon. 

Buckvale  v.  Berridge,  16th  December,  1772.— On  reading  the  petition 
of  the  plaintiff^  setting  forth  that  he  had  been  advised,  since  his  assigning 
of  errors  upon  the  said  writ,  to  withdraw  his  assignment  of  errors,  and 
not  to  prosecute  the  said  writ  of  error  any  further,  and  praying  that  he 
might  be  at  liberty  to  withdraw  his  said  assignment  of  errors,  and  that 
the  said  writ  might  be  non-prossed^  with  such  costs  as  to  the  House  might 
seem  meet — the  agent  of  the  defendant  having  signed  the  said  petition  as 
consenting  thereto ; — ordered,  that  the  petitioner  do  withdraw  his  said 
assignment  of  errors,  and  that  the  defendant  in  error  do  forthwith  enter  a 
non  pros,  on  the  said  writ  of  error,  and  that  the  record  be  remitted  to  the 
Court  of  King's  Bench,  to  the  end  execution  may  be  had,  &o. 

Jones  V,  Mayne,  22d  February,  1774. — Plaintiff's  petition,  praying  that 
he  might  have  leave  to  withdraw  the  assignment  of  errors,  and  that  a  non 
pros,  might  be  entered.    Allowed,  with  100/.  costs. 

Hunter  v.  Cunningham,  27th  April,  1797 ;  from  the  Exchequer  in 
Scotland.— Assignment  of  errors  on  the  plaintiff's  petition  withdrawn ;  the 
defendant  consenting  thereto. 
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ib. — Order  as  to  Costs,  456.— Explanation  refused,  ib. — Order  dis- 
missing an  Appeal  discharged,  and  Cause  appointed  to  be  heard,  ib. — 
Order  discharged,  and  an  Order  by  consent  substituted  in  lieu  thereof, 
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457. —  Wordi  struck  out  ofJudgmenty  and  other  Words  substituted^  ib. 

— Motion  to  add  Costs  negatived^  458. — Judgment  amended  by  giving 

a  fixed  sum  of  Costs ^  459. — Inserting  "  Chirf  Remembrancer^  instead 

of  "  Master^*'  ib. —  Variations  struck  out^  and  other  Variations  subsli- 

^y^^/Pl/yyTy      /Mterf,  ib. — Amendment  as  to  a  Point  omitted  through  misapprehension 

/?Jj^^/^*"^    i»  argument,  460.^Amendment  giving  interest  on  Judgment^  ib.— 

J^'^  ^/^yZ2^»n«M/m«i/  giving  Costs  three  years  after  date  of  Judgment,  461. 

According  to  Sir  Matthew  Hale,  the  House  of  Lords  has 

power  to  reverse  its  own  judgments.    And  this,  he  says, 

may  be  done  either  in  a  session  subsequent  to  that  in 

^  which  such  judgments  have  been  pronounced ;  **  or,  pos- 

x^^/T    sibly,"  adds  his  Lordship,  "  it  may  be  done  even  in  the 

^^^  ^      same  session  (».)*' 

Of  the  exercise,  however,  of  this  praetorian  faculty,  we 
have  had  no  example  for  centuries.  And  in  the  compa^ 
ratively  mod^n  case  of  Titus  Gates,  an  Act  of  Parlia- 
ment was  considered  necessary  to  reverse  a  judgment 
pronounced  by  the  Lords  upon  error  from  the  Ck)urt  of 
King's  Bench. 

ToTEat  case,  Titus  Gates  having,  on  the  4th  of  April, 
1689,  brought  writs  of  error  before  the  House,  to  reverse 
certain  judgments  given  against  him  in  the  Court  of 
King's  Bench  upon  two  indictments  for  peijury;  by 
which  judgments  he  was  to  be  divested  of  his  canonical 
habits,  and  to  continue  so  divested  during  his  life ;  he 
was  yearly,  during  his  life,  to  be  set  in  the  pillory  several 
times  at  divers  public  places ;  he  was  to  be  imprisoned 
during  life ;  was  to  be  whipped  from  Aldgate  to  Newgate 
one  day,  and  from  thence  to  Tyburn  another  day ;  and 

(*)  If  a  judgment  of  attainder  or  re-  Alice  Peres,  of  Holt  and  Burgh,  of  the 

versal  be  given  in  the  Lords'  House  in  Earl  of  Salisbury  and  others ;  for  which 

Parliament,  a  writ  or  petition  of  error  see  Rot.  Pari.  2  R.  2.  n.  36,  37  ;  7  R.  2. 

lies,  at  another  Session,  in  the  same  p.  2.  n.  20  ;   8  R.  2.  n.  11 ;  2  H.  5.  p.  1. 

Lords'   House,  to  reverse  their  own  n.  19.  p.  2.  n.  11 ;   3  H.  5.  p.  1.  n.  18; 

judgment;  and  possibly  it  may  be  done  8  H.  5.  n.  18.    Hale's  Lords'  Jurisdic- 

even  the  same  Session.  J^lany  instances  tion,  123.    See  the  case  of  the  Prior  of 

of  this  nature  are ;  as  in  the  case  of  Newport  Pagnell,  supra,  p.  368. 
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was  fined  one  thousand  marks.  These  judgments  the 
Lords,  on  the  31st  May,  1689,  were  pleased  to  aflBrm  j 
notwithstanding  the  unanimous  opinion  of  the  Judges, 
that  the  said  judgments  were  contrary  to  law  and  an- 
cient practice,  and  ought  to  be  reversed. 

The  extreme  severity  and  the  unusual  character  of  the 
punishment  inflicted  upon  Gates,  gave  rise  to  a  discus- 
sion (**)  in  the  other  House  of  Parliament ;  in  course  of 
which  the  principal  speakers  agreed  that  the  sentence  of 
the  King's  Bench  being  affirmed  by  the  Lords,  could  only 
be  reversed  by  Act  of  Parliament. 

Accordingly  it  was  resolved,  *'  that  bills  be  brought  in 
to  reverse  the  judgments  against  Mr.  Gates,  as  cruel  and 
illegal."  Those  bills  speedily  passed  the  Commons,  and 
were  on  the  fith  July,  1689,  carried  up  and  read  a  first 
time  in  the  Lords ;  where  a  few  days  thereafter  (12  July) 
they  were  read  a  third  time,  and  passed ;  but  sent  back, 
nevertheless,  with  some  amendments,  which  proved  so 
distasteful  to  the  lower  House,  that  upon  conference,  the 
bills  were  abandoned.  The  object,  howpver,  of  the  pre- 
vailing party  was  attained,  and  the  controversy  between 
the  two  Houses  put  an  end  to  by  a  pardon  and  pension 
to  Gates  from  King  William. 

The  case  is  mentioned  here  as  a  precedent  for  reversing 
by  MUb,  judgment  pronounced  by  the  Lords  in  the  exer- 
cise of  appellate  jurisdiction.  Because,  undoubtedly,  that 
course  of  proceeding  received  the  sanction  of  both  Houses, 
although  the  remedy  stopped  short  of  consummation, 
owing  to  the  political  divisions  of  the  period. 

Gn  the  subject  of  rehearings  and  reviewala  in  the 
House  of  Lords,  not  a  little  misapprehension  has  been 
occasioned  in  practice  by  the  terms  of  the  Standing 
Grder  No.  57  (*=),  which  are  as  follows: — 

(**)  5  Cobbeti's  Parliamentary  History,  290.  {'')  Appendix,  No.  1. 
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That  no  petition  which  relates  to  the  rehearing  of  any  canae  or  part  of 
a  cause  formerly  heard  in  the  House  shall  be  read  the  same  day  that  it  is 
offered,  but  shall  lie  upon  the  table,  and  a  future  day  be  appointed  for 
reading  thereof  after  twelve  of  the  clock. 

That  this  order  was  never  intended  to  sanction  an  ap- 
plication  for  a^j;ehearing  and  reviewal  after  final  judg- 
ment by  the  House  of  Lords,  was  deliberately  determined 
in  the  Scotch  case  of  Stewart  t?.  Agnew ;  a  case  very  im- 
portant &nd  instrXtctive  upon  this  and  other  points  of 
practice. 

The  appellant  having  obtained  a  reversal  of  a  judg- 
ment of  the  Court  of  Session  in  Scotland,  applied  after- 
wards to  the  court  below,  in  the  usual  way,  to  have  his 
judgment  carried  into  execution.  The  respondents,  on 
the  other  hand,  were  advised  to  resist  execution,  on  the 
ground  that  the  judgment  of  the  House  was,  in  truth, 
erroneous ;  and  that  it  would,  therefore,  be  proper  to  give 
the  parties  permission  to  petition  for  liberty  to  be  re- 
heard upon  the  merits  of  the  cause.  The  Court  of  Ses- 
sion,  on  the  15th  November,  1822,  granted  the  respond- 
ents' application ;  the  learned  Judges  of  that  court  hold- 
ing that  the  remit  jfrom  the  House  of  Lords,  authorising 
them  "to  proceed  as  should  be  just,**  warranted  their  sus- 
pending execution,  until  the  House  should  have  had  an 
opportunity  of  re-considering,  and,  if  necessary,  of  alter- 
ing, its  decision. 

Taking  advantage  of  4;his  permission,  therefore,  the  re- 
spondents, on  the  opening  of  the  ensuing  session  of  Par- 
liament, presented  their  petition  to  the  House  of  Lords, 
praying  that  the  appeal  might  be  reheard,  that  the  judg- 
ment of  the  House  might  be  recalled,  and  that  the  origi- 
nal sentence  of  the  Court  of  Session  might  be  set  up  and 
affirmed. 

This  petition  being  taken  into  consideration  (on  the 
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12  March,  1823)  the  following  observations  («*)  fell  from 
the  noble  and  learned  Lords  who  at  that  period  guided 
the  judicial  deUberations  of  the  House ; — observations 
extending  to  a  great  length,  but  which  I  insert  without 
material  abridgment,  as  they  contain  much  valuable  and 
curious  information,  and  are  but  little  if  at  all  known  to 
the  English  lawyer. 

Lord  Chancellor  Eldon, — Those  who  were  not  very  conversant  with 
what  had  been  the  proceedings  of  the  House  under  the  Standing  Order 
No.  57,  might  naturally  enough  think  it  had  a  much  more  general  effect 
than  had  been  given  to  it.  Their  Lordships  would  see  a  reason  naturally 
attaching  itself  to  the  proceedings  of  the  House  of  Lords  against  rehearings 
npon  the  merits^^  which  did  not  •  apply  to  other  Courts.  With  respect  to 
Courts  of  Equity,  a  rehearing  was  a  matter  of  right  to  a  certain  extent. 
If  a  judgment  was  pronounced  by  the  Yice-Chancellor,  you  might  apply 
to  the  Chancellor.  If  a  judgment  was  pronounced  by  the  Master  of  the 
Bolls  upon  the  merits,  you  might  apply  to  the  Chancellor.  If  the  Chan- 
oeUor  hears  a  cause  in  the  first  instance,  you  have  a  right  to  call  upon  him 
to  rehear  the  cause  in  the  House  of  Lords ;  it  being  very  generally  the 
case  that  the  Chief  Judge  in  the  Equity  Courts  below  has  a  seat  in  your 
Lordships'  House,  where  his  judgment  may  be  explained  by  himself.  The 
House  was  protected  from  that.  It  did  not  rehear  causes  that  came  before 
it  from  the  Courts  below.  The  House  could  order  the  Judges  to  attend, 
and  had  thus  a  great  safeguard  thrown  round  it,  with  a  view  to  enable  it 
in  the  first  instance  to  give  satisfactory  decisions.  But  looking  at  the  con  - 
stitution  of  our  Courts,  he  was  of  opinion  that  it  was  infinitely  better  that 
the  matter  should  be  here  finally  determined  upon  one  hearing,  even  if  the 
decision  were  wrong,  than  that  there  should  be  a  new  litigation ;  nor  could 
any  one  say  where  it  would  stop.  He  had  heard  every  day  in  his  life, 
sometimes  in  the  King's  Bench,  and  sometimes  in  the  Court  of  Chancery, 
Judges  avowing  that  they  could  not  agree  in  the  judgment  of  the  House  of 
Lords,  though  they  admitted  that  that  judgment  bound  them ;  and  not 
scrupling  to  say,  though  they  were  bound  by  that  judgment,  anct  must 
apply  it  in  all  cases  exactly  similar  to  it,  yet  if  they  could  find  the  slightest 
iota  of  difference,  they  should  feel  that  a  ground  for  acting  upon  their  own 
opinion,  not  ours.  Take  the  case  of  Fytche  v.  Bishop  of  London,  (c)  on 
simony.  See  what  the  Court  of  King's  Bench  have  been  saying  upon  that 
case.  There  are  other  cases  we  might  mention  in  the  Court  of  Chancery 
and  elsewhere.     He  had  no  difficulty  in  saying  there,  what  he  had  said 


{*)  1  Shaw's  Scotch  Appeal  Cases,  413.  (*)  2  Bro.  Pa.  Ca.,  211. 
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judicially  elsewhere  in  the  case  of  the  Duke  of  Newcastle  «.  Lady  LiiioolD,(^ 
that  he  felt  so  little  the  authority  of  it,  though  hound  hy  it,  that  if  other 
circumstances  were  to  he  found  in  any  other  case  that  might  he  assimilated 
to  it,  he  should  think  himself  at  liherty  to  see  whether  those  circumstances 
did  not  let  him  loose  from  that  judgment. 

Look  at  English  appeals.  If  you  take  cases  where  there  are  cleticsl 
errors,  or  where  a  party  has  suffered  the  House  to  suppose  that  notice  was 
given  to  the  other  party,  when  that  was  not  the  case,  the  observation  made 
has  been,  you  come,  not  for  a  re-hearing,  but  for  A,  hearing.  He  would  take 
the  case  of  Luttrell  v.  Lord  Imham,  (*)  where  an  appeal  was  supposed  to 
be  barred  by  an  order  made  by  consent.  It  was  shown  to  this  House, 
upon  an  application  tor  a  rehearing,  that  it  was  all  a  mistake  and  a  sur- 
prise upon  the  House ;  that  it  was  not  such  a  consent  as  it  was  represented 
tolBel  So  wfaere  a  fraud  is  practised  upon  the  House,  and  the  party  by 
the  operation  of  that  fraud  obtained  the  judgment  of  the  House,  a  judg- 
ment so  obtainedby  fraud  upon  their  Lordships  was  an  absolute  nullity. 
But  none  of  these  cases  establish  this  proposition  that  the  House  will  rehear 
a  causejj^n  its  merits.  We  have  heard  of  no  such  thing  since  the  Union. 
His  clear  opinion  on  the  whole  was,  that  the  House  could  not  rehear  the 
cause,  whether  the  judgment  were  right  or  wrong.  (**) 

Lord  Redetdale, — In  consequence  of  this  petition,  I  have  looked  with 
the  utmost  care  and  attention  to  all  the  cases  in  which  it  has  been  suggested 
that  the  House  has  done  anything  in  the  nature  of  a  review  of  its  former 
proceedings.  The  earliest  instance  Q)  which  has  been  submitted  to  our  con- 
sideration, is  one  which  I  shall  take  the  liberty  of  laying  wholly  out  of  the 
case  ;  because,  in  the  first  place^  the  original  decision  was  on  the  dd  of  May, 
1642,  which  your  Lordships  will  recollect  was  early  during  the  period  of 
Rebellion ;  after  his  Majesty  King  Charles  the  First  had  left  this  part  of 
the  kingdom,  had  demanded  entrance  into  his  own  fortified  town  of  Hull, 


(0  12Ves.  218. 
(f)  See  t»/ra,  p.  456.  ^/fS 
{})  The  noble  and  learned  Lord  sub- 
sequently referred  to  a  case  of  Magrath 
V.  Muskeny,  in  the  Irish  Parliament, 
where  an  applioation  for  a  rehearing 
wu  refused,  chiefly  b  force  of  a  very 
ingenious  argument  of  Lord  Mount- 
norris,  (See  his  Lordship^s  History  of 
the  Irish  Parliament — also  bis  Speech 
on  Rehearings  of  Appeals)  ;  who  con- 
tended that  if  such  rehearings  were 
permitted,  the  House  would  then  be 
a  House  of  plurieurs  resorts,  and  not 
of  dtrnier  resort ;  a  house  of  many 


applications  and  not  of  final  judg- 
ment :  and  the  celebrated  Latin  epi- 
gram upon  t|^e  tedionsness  and  uncer- 
tainty of  the  Aulic  Cooncil  at  Spires 
might  then  be  written  over  the  front  of 
it,— namely,  ^Lites  iln  ipbrant,  sed 
nunquam  expiraat." 

Q)  The  case  here  referred  to  by  Lord 
Redesdale  is,  I  apprehend,  that  of  Lord 
Ely  against  the  Earl  of  Strafibrd ;  with 
respect  to  which,  see  Observations  by 
Lord  Brougham,  and  note ; — ^Practice 
of  the  Pri\y  Council,  "On  Rehear- 
ings,''  infra. 
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had  been  refused  entrance  into  thai  town,  and  had  declared  the  persons  who 
had  so  refused  him  an  entrance,  guilty  of  high  treason.  Proceedings  at  that 
time,  and  after  the  R^toration,  were  in  many  instances  considered  as  not 
▼ery  regolar  proceedings  in  this  Honse.  But  that  is  not  the  sole  objection ; 
because  really  and  truly  the  proceeding  was  not  a  |)roper  subject  of  appeal 
to  the  House ;  for  it  was  an  appeal,  not  from  a  regularly  constituted  Court 
in  Ireland,  but  an  appeal  from  an  order  of  the  Privy  Oouncil  in  Ireland, — 
one  df  those  proceedings  which  had  been  made  the  subjeci  of  the  impeach- 
ment of  the  Earl  of  Strafford :  and  your  Ixnrdshipe  will  find  that  when  the 
case  was  tiltiroately  disposed  of  after  the  Restoration^  when  an  attempt  was 
made  to  review  the  proceedings,  it  was  treated  as  an  illegal  and  irregular 
proceeding  from  the  beginnmg  to  the  end,  and  one  in  which  the  House 
ought  not  to  have  interfered.  That  case,  therefore,  I  shall  lay  entirely  out 
of  your  Lordships'  consideration. 

Other  cases  that  have  been  mentioned  are  really  of  a  description  that,  if 
the  manner  of  the  proceedings  of  this  House  had  been  at  all  understood, 
never  would  have  been  mentioned  as  justifying  such  an  application  as  that 
which  is  now  made  to  your  Lordships. 

It  was  formerly  not  uncommon  fo^  your  Lordships,  when  an  appeal 
came  to  this  House  from  a  Court  of  £k[uity  in  this  country,  and  there  was 
a  doubt  upon  the  question,  to  direct  an  issue  to  be  tried,  for  the  purpose 
of  ascertaining  the  facts ;  and  your  Lordships  did  not,  upon  that  issue, 
remit  the  cause  to  the  Court  from  whence  the  appeal  came,  but  you  retained 
the  cause  in  your  own  House ;  meaning  to  deal  yourselves  upon  the  result 
of  that  issue  as  you  might  think  the  result  warranted  you,  in  reversing  or 
affirming  the  decree.  " 

The  first  case  of  this  description  that  I  find  is  Scudamore  v,  Morgan,  in 
which  your  Lordships,  on  the  4th  March,  1677,  reversed  the  decree  pro- 
nounced in  the  Court  of  Chancery,  and  directed  such  an  issne.  Your 
Lordships  made  orders,  and  directed  the  Court  of  Chancery  to  make  orders, 
pending  the  trial  of  the  issue ;  and  after  the  issue  had  been  tried,  your 
Lordships  affirmed  the  orders  and  decrees  complained  of.  (J)  It  is  yery  evi- 
dent therefore  that  you  retained  the  whole  proceeding  in  your  own  House, 
until  upon  the  trial  of  the  issue,  the  facts  found  upon  that  trial  conyinced 
you  that  the  decree  which  had  been  pronounced  in  the  Court  below  was 
right ;  but  there  was  no  finding  of  your  Lordships  disposing  of  the  cause, 
until,  you  pronounced  a  judgment  after  that  having  been  done ;  and  then 
the  cause  was  entirely  disposed  of. 

There  was  another  case,  of  Chute  v.  Lady  Dacre,  which  seems  also  to 
haye  been  most  Extraordinarily  misapprehended.  The  case  of  Chute  t. 
LliCdy  Dacre  was  heard  on  the  12th  Nov.,  1680.  The  Chancellor  at  that 
time  had  been  obliged  to  withdraw  from  the  House  in  consequence  of 
iDness ;  but  it  was  not  an  uncommon  thing,  I  see  by  the  Journals  at  that 

0  The  original  judgment  of  the  House  was  not  reversed. — ISee  Journals. 
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time,  for  the  House  to  hear  an  appeal  in  the  form  of  a  committee,  and  this 
appeal  was  so  heard.  The  Committee  were  of  opinion,  generally,  that  the 
decree  ought  to  be  affirmed ;  but  it  does  not  appear  that  any  order  to  that 
effect  was  understood  to  be  made ;  because  on  the  19th  Nov.,  the  House 
took  into  consideration  the  perfecting  of  the  order.  In  that  case  they  there- 
fore had  conceived  that  they  had  not  completed  what  they  had  proposed  to 
be  done.  This  was  not  on  any  application  of  the  parties,  but  on  the  part 
of  the  House.  The  question  that  was  then  proposed  was,  whether  Mr. 
Chute's  counsel  should  be  heard  to  certain  points  only.  At  length  an  order 
was  made  that  he  should  be  heard  to  these  points.  The  House  gave  par- 
ticular directions  as  to  those  points ;  and  haying  done  so,  disposed  finally 
by  their  judgment  of  the  cause^  so  far  as  it  came  before  them  by  appeaL 
Both  parties  afterwards  petitioned  the  House  against  the  order  that  had 
been  made ;  and  the  House  rejected  both  the  petitions,  because,  I  conceive, 
they  considered  the  thing  had  then  passed,  that  it  was  res  Judicata,  and 
that  it  was  not  competent  to  them  to  hear  more  upon  the  subject. 

There  was  a  cause  (^)  which  came  before  the  House  in  March  1689,  in 

which  the  House  made  a  decree,  as  it  was  at  the  time  understood,  with 

^         f  the  consent  of  all  parties.    A  person  of  the  name  of  Warren,  who  was  one 

Jffutfl/        I  of  the  parties  to  the  appeal,  afterwards  presented  a  petition  by  which  he 

I^^U  ^^  investigating  the  subject,  that  was  found  to  be  an  untrue  assertion. 
If  it  had  been  a  true  assertion,  and  the  House  had  been  deceived  upon  the 
subject,  then  perhaps  the  House  might  have  proceeded,  upon  that  ground, 
to  consider  the  judgment ;  because  if  the  House  is  imposed  upon  by  a 
firaud,  that  may  be  a  ground  for  revising  the  judgment  so  fraudulently 
obtained.  However,  as  it  seems,  it  was  untruly  alleged;  the  House  affirmed 
what  they  had  before  done ;  and  they  heard  the  application  simply  on  the 
point  whether  that  decree  had  been  obtained  by  misrepresentations  or  not 

There  are  other  cases  in  which  additions  have  been  made,  where  the 
House  have  omitted  necessary  words.  In  fact,  as  your  Lordships  will  see, 
the  omission  of  those  necessary  words  made  what  they  had  done  imperfect, 
and  they  rendered  their  order  perfect  by  the  insertion  of  the  necessary  word& 

There  are  other  cases  in. which  there  have  been  evident  mistakes.  Mis- 
takes in  the  form  of  a  judgment  may  be  amended  in  the  courts  of  law.  There 
is  a  considerabienumber  in  which  the  House  proceeded  as  they  did  in  the  case 
of  Scudamore  v.  Morgan,  (*)  to  direct  issues  to  be  tried  for  the  purpose  of  ascer- 
taining the  facts  before  they  would  determine  whether  they  should  or  should 
not  affirm  or  reverse  what  had  been  done  in  the  Court  below  ;  and  it  seems 
to  have  been  the  practice  in  those  early  times,  to  detain  the  cause  in  the 
House  until  the  issues  were  tried.  Your  Lordships  are  aware  that  now 
it  is  the  practice,  instead  of  doing  that  (which  is  really  very  inconvenient), 

(")  The  case  here  referred  to  was,  I  think,  that  of  Jackson  v.  Warren,  infra,  p.  491. 

(■)  Supra,  p.  439. 
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to  remit  the  cause  back  to  the  Court  from  which  the  appeal  is  made,  and 
to  leave  to  that  Court  the  trial  of  the  issuesy  and  the  directions  that  may 
be  consequent  upon  the  event  of  that  trial. 

Your  Lordships  will  find  that  during  the  period  which  elapsed  between 
the  Revolution  of  1688,  and  the  appointment  of  my  Lord  Somers  to  be,  first 
Keeper,  and  then  Chancellor,  the  Great  Seal  was  constantly  in  commis- 
sion, and  one  of  the  Commissioners  acted  as  Speaker  of  this  House ;  and 
the  then  Lord  Chief  Baron  acted  as  Speaker.  The  consequence  was,  that 
the  Lord  Chief  Baron,  acting  as  Speaker,  was  here  simply  as  Speaker  on 
the  hearing  of  those  appeals,  and  consequently  could  say  nothing  upon 
the  subject  but  as  the  House  thought  fit  to  propose  questions  to  him.  Con- 
sequently from  this  there  arose  a  habit  of  proceeding,  which  prevailed  for 
a  considerable  time,  that  when  the  Court  below,  the  Court  of  Chancery,  or 
the  Court  of  Exchequer,  had  dismissed  a  Bill,  if  the  House  of  Lords  thought 
it  ought  not  to  have  been  dismissed,  the  House  reversed  the  decree  and  did 
nothing  more ;  the  consequence  of  which  was  that  it  was  impossible  to 
know  what  the  Court  below  was  to  do.  They  did  not  remit  to  the  Court 
below  to  do  what  was  fit  to  be  done  in  consequence  of  the  reversal  of  the 
decree ;  they  did  not  in  any  manner  express  to  the  Court  below  what 
decree  ought  to  have  been  made ;  but  they  simply  reversed  the  decree ; 
and  they  seem  (in  consequence,  as  it  would  appear,  of  the  representations  of 
the  officers  of  the  House,  that  this  was  the  proper  way  of  making  their 
orders)  to  have  persisted  in  this  practice  until  Lord  Somers  became  Keeper. 
When  Lord  Somers  became  Keeper,  in  1693,  he  obtained  an  alteration  of 
that  practice ;  and  then  the  House  remitted  the  cause  back  to  the  Court  of 
Chancery  or  the  Court  of  Exchequer,  for  the  purpose  of  that  Court  doing 
that  which  became  fit,  in  consequence  of  the  reversal  of  that  decree ;  or 
they  remitted  it  back  with  such  orders  and  directions  as  the  House  thought 
fit  to  give  upon  the  subject. 

Another  case  of  somewhat  the  same  description  was  the  very  celebrated 
one  of  Philips  v.  Bury.  ("*)  There,  the  House  pronounced  a  judgment 
simply  reversing  the  judgment  of  the  Court  of  King's  Bench.  The  House 
having  simply  reversed  the  judgment  of  the  Court  of  King^s  Bench,  it  was 
impossible  to  do  anjrthing  in  the  case ;  and  the  parties  therefore  petitioned 
the  House  onthe  subject,  in  1694,  for  the  purpose  of  knowing  what  was 
to  be  done ;  representing  that  it  was  impossible  for  the  Court  of  King's 
Bench  to  pronounce  any  judgment,  their  own  judgment  bdng  reversed ; 
iliat  they  could  not  pronounce  a  new  judgment  upon  the  subject,  but  that 
the  House  should  pronounce  that  judgment  which  the  Court  of  King's 
Bench  would  have  pronounced  if  they  had  seen  the  case  in  the  light  in 
which  it  had  appeared  to  the  House.  The  House  accordingly  ordered  the 
Chief  Justice  to  attend ;  and  your  Lordships  will  find  that  upon  his  repre- 

(")  loth  December  and  7th  February,  1694,  infra,  p.  451. 
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/       sentation,  stating  that  it  was  impossible  to  proceed  if  the  judgment  of  the 

Court  of  King's  Bench  was  »mplj  reversed  without  move,  the  House  of 

Lords  required  the  Chief  Justice  to  state  what  would  haye  been  the 

judgment  of  the  Court  of  King^s  Bench  if  thej  had  had  the  same  view  of 

(   the  case  which  the  House  had  had ;  and  aecordinglf  you  added  to  your 

f    judgment  of  reversal,  that  further  judgment,  without  which  there  could 

^     be  no  justice  in  the  case,  and  it  would  have  been  entirely  inoperative. 

I  think  I  have  pretty  well  shown  to  your  Lordships  what  is  the  nature 
of  those  cases  in  which  the  House  has  done  anjrthing  upon  applications  of 
this  description ;  except  cases  in  which  there  had  been  some  clerical  erron, 
some  evident  and  palpable  mistake  which  had  nothing  to  do  vnth  the 
merits  of  the  case,  where,  for  the  purpose  of  making  the  judgment  perfect, 
the  House  have  thought  fit  to  make  an  alteration  of  their  original  record. 
For  instance,  in  a  ease  where  they  had  affirmed  a  judgment  with  costs 
out  of  pocket  not  exceeding  200/1  ("),  that  was  no  judgment  at  all ;  because 
there  was  no  person  who  could  ascertain  what  were  the  costs  out  of  pocket 
not  exceeding  200/.,  the  House  not  having  referred  it  to  any  person  to 
ascertain  what  were  the  coets  out  of  pocket  not  exeeeding  200/., 
and,  therefore,  the  order  was  so  imperfect,  that  nothing  could  be  done 
upon  it.  This  was  afterwards  brought  before  your  Lordships  in  regard 
that  there  was  no  officer  of  the  House  to  tax  costs.  The  aherstion  made 
was^  by  leaving  out  the  words  ^^  costs  out  of  pocket  not  exceeding,"  and 
after  the  word  ^< pounds,"  inserting  ^^for  his  costs:"  showing  that  the 
House  meant  that  the  man  should  have  200/.,  for  his  costs,  it  being  con- 
ceived, I  suppose,  that  the  costs  out  of  pocket  exceeded  200/.  An  inquiry 
was  not  thought  fit  to  be  instituted  as  to  the  actual  amount  of  the  costs. 
That  was  dearly  a  judgment  so  imperfect,  that  it  was  incapable  of  being 
carried  into  execution  without  alteration. 

In  another  case  (o)  the  House  had,  in  their  judgment,  spoken  of  the 
officer  of  the  Court  of  Exchequer  who  in  that  court  acts  as  a  Master  in 
Chancery.  It  used  the  word  '^Master"  instead  of  the  words  ^^ Chief 
Remembrancer  of  the  Court  or  his  Deputy."  It  is  perfectly  clear  that 
your  Lordships'  order  was  imperfect  and  inoperative,  in  consequence  of 
that  error ;  and  the  House,  on  its  being  pointed  out,  directed  that  order 
to  be  altered  by  leaving  out  the  word  <*  Master,"  and  substituting  the 
words  "  Chief  Remembrancer  or  his  Deputy." 

One  case  has  been  very  much  spoken  of,  which  is  that  of  Luttrell  v.  Lord 
Imham  (p).  In  that  case  the  oircumstairces  are  these: — ^when  the  appeal  came 
before  the  House,  there  were  produced,  on  the  part  of  the  respondent,  an 
agreement  between  the  parties  which  was  to  putan  end  to  idl  litigation.  The 
House  being  deceived  by  this,  they  thought  fit  to  say  that  they  would  not 


(")  Kelly  «.  Woodward,  infra,  p.  459. 
(*»)  Hillt>.Spence,2«thApr.,1808,i»ym,p.4ft9.    (p)  29thApr.,  1778,  i«/ro,  p.  456. 
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proceed  fiirther  in  the  eause ;  and  they,  rather  hastily,  perhaps,  under  the 
circumstances,  pronounced  an  order  for  afBnning  the  order  of  the  ceurt 
below.  It  appeared  afterwards  that  the  instrnment  produced  did  not 
relate  to  the  particular  subjects  in  dispute ;  and  Mr*  Luttrell,  therefoie, 
applied  for  a  further  hearing ;  for  it  was  quite  a  surprise  upon  the  parties 
and  the  House;  and  the  House,  upon  thai,  proceeded  to  hear — in  fact 
thej  had  liot  heard  befpjrer=iliejjhad  determined  nothing.  They  did  then 
enter  into  the  merits,  and  they  affirmed  what  had  been  done  in  the  court 
below. 


lere  is  another  case,  the  case  of  Derereux  v.  Phelan  (4),  in  which  an 
application  was  made  for  a  rehearing,  alleging  that  the  party  was  not 
before  the  House ;  for  that  although  he  had  heen  nominally  a  party,  he 
had  had  no  notice.  Supposing  that  to  be  true,  the  House  thought  it  was 
a  case  in  which  they  ought  to  give  relief,  and  they  investigated  it.  It 
turned  out  that  this  was  a  most  gross  imposition.  The  petition  was 
dismissed,  and  the  petitioner  was  ordered  to  be  taken  into  custody ;  but 
he  ran  away,  otherwise  he  would  have  been  punished  for  his  imposition. 

I  apprehend,  therefore,  that  the  cases  that  have  been  referred  to  are 
nothing  more  than  these.  First,  the  party  who  made  the  application  was 
a  party  named  in  your  judgment,  but  who  was  not  before  the  House,  as 
was  supposed  to  be  the  case  in  Deyereux  v.  Phelan,  and  the  House  cer* 
tainly  would  not  permit  its  judgment  to  injure  a  party  who  was  not 
before  them.  In  another  case,  the  judgment  pronounced  was  in  itself 
imperfect;  so  that  that  which  was  intended  to  be  done,  was  incapable  of 
being  carried  into  execution,  from  the  nature  of  the  order  of  your  Lord- 
ships; or,  as  in  the  case  of  Philips  v.  Bury,  from  a  supposition  that  it  was 
not  necessary  for  the  House  of  Lords  to  make  any  order,  further  than  to 
reverse  the  judgment  of  the  Court  of  King's  Bench,  and  to  leave  it  to  the 
Court  of  King's  Bench  to  proceed.  In  other  cases  the  order  pronounced 
was  merely  one  directing  an  issue,  or  some  proceeding  the  determination 
upon  which  was  necessary  to  the  final  decision  of  the  House.  Others  are 
cases  of  errors  in  the  form  of  proceeding  where  the  words  made  use  of  are 
inapplicable ;  as,  for  instance,  that  case  where  the  word  ^*  Master"  was 
introduced  instead  of  the  words  ^*  Remembrancer  of  the  Exchequer  or  his 
Deputy."  Any  informality  of  that  description  your  Lordships  will 
correct ;  but,  I  take  it,  no  instances  can  be  found  of  your  Lordships 
rehearing  a  cause  for  the  purpose  of  altering  the  substance  of  the  judg- 
ment. If  a  case  comes  from  a  court  of  law  and  the  House  reverses  the 
judgment,  it  must  pronounce  that  judgment  which  the  court  below  ought 
to  have  pronounced  if  it  had  been  of  the  same  opinion  with  the  House. 
If  it  omit  to  do  so,  its  judgment  is  imperfect,  and  the  House  did  not 
rehear  the  cause  even  in  that  case;   but  it  pronounced  that  judgment 

0)  ilth  March,  1733. 
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which  was  rendered  neoeflsary  in  conaequenoe  of  its  judgment  being 
imperfect; — imperfect,  because  it  did  not  add  that  judgment  which  would 
have  been  a  right  judgment,  if  the  court  below  had  entertained  the  same 
opinion  which  the  House  did  of  the  merits  of  the  cause. 

Under  these  circumstances,  this  petition  is  really  and  truly  nothing  more 
than  desiring  a  rehearing  of  the  whole  case  upon  its  merits. 

The  ground  upon  which  this  petition  seems  to  be  put  is,  that  when  the 
application  was  made  to  the  Court  of  Session  in  Scotland  to  execute  your 
judgment,   the  Court   of  Session  in  Scotland  thought  your  judgment 
wrong ;  and  thinking  your  judgment  wrong,  they  would  not  execute  your 
judgment  immediately ;  but  they  would  give  time  to  the  parties  to  apply 
to  the  House  to  rehear  the  matter,  and  induce  your  Lordships  to  alter 
your  decision,  and  make  it  conformable  to  what  the  parties  thought  it 
ought  to  be.    Putting  it  in  that  point  of  view,  it  appears  to  me  to  be  a 
very  material  question.  If  the  courts  from  which  appeab  are  brought  to 
this  House  can  take  it  upon  themselves  to  say  they  will  suspend  the 
execution  of  the  judgments  that  you  pronounce,  because  they  conceive  that 
those  judgments  are  wrong,  I  know  not  in  what  manner  justice  is  to  be 
administered.     If  they  can  do  it  once,  they  can  do  it  twice— three  times. 
They  may  suspend  the  execution  of  your  judgments  as  long  as  they  think 
fit,  because  they  consider  them  to  be  wrong.     It  is  true,  the  suspension 
here  was  not  for  a  great  length  of  time :  it  was,  however,  a  suspension  for 
some  months,  so  as  to  allow  the  parties  an  opportunity  of  making  this 
application  to  your  Lordships.    Now  it  seems  to  me,  that  if  I  were  con- 
vinced your  judgment  was  wrong,  it  would  be  infinitely  more  mischievous 
in  its  consequences  to  permit  this  proceeding  to  take  place,  than  to  suffer 
your  wrong  judgment  to  remain  unaltered.    It  is  a  judgment  upon  the 
merits.     If  a  judgment  can  be  reviewed  in  the  manner  in  which  it  is 
sought  to  be  reviewed  in  this  case,  I  wish  to  know  where  there  would  be 
an  end  of  litigation.     I  take  it  to  be,  generally  speaking,  a  principle  (with 
the  single  exception  I  have  before  noticed),  that  when  a  final  judgment  is 
pronounced  by  a  court  of  competent  jurisdiction,  that  court  has  no  right 
to  alter  its  judgment ;  and  it  cannot  be  altered  except  by  a  writ  of  error 
to  a  superior  court.  C)     If  the  decisions  of  this  House,  acting  as  a  court  of 
ultimate  resort,  are  subject  to  this  sort  of  review,  where  is  to  be  the  end 
of  litigations  upon-  this  subject?  and  what  is  to  be  the  consequence  to 
this  House,  burdened  as  it  is  with  the  numerous  appeals  that  come  before 
the  House,  if  they  are  also  to  review  their  own  decisions,  because  the 
ci>urt  below  choose  to  think  their  own  decision  was  right,  and  the  decision 
of  this  House  was  wrong  ?.   It  strikes  me  that  it  would  lead  to  mischiefe 
incalculable;   and  therefore  I  conceive  that  your  Lordships  ought  to 
reject  this  petition  of  Mr.  Stewart  and  Mr.  Drew.     Ordered  accordingly. 

(')  But  see  Lord  Hale's  opinion,  mipra,  p.  434.  With  respect  to  the  House  of 
Lords,  it  is  perhaps  not  so  much  a  question  of  power  as  of  discretion. 
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In  a  recent  case  (*),  Lord  Brougham,  after  observing  that 
the  judgments  of  the  House  of  Lords,  where  there  has  been 
a  "  real  determination/'  are  irrevocable,  proceeds  thus  to 
comment  on  the  manner  in  which  the  power  of  correcting 
errors  and  supplying  omissions  and  defects,  is  exercised. 

Lord  Brougham. — ^The  cases  are  chiefly  where  some  trivial  mistake  makes 
it  impossible  to  cany  the  decree  into  execution,  as  in  Hill  v.  Spence(^),  where 
a  reference  haying  been  directed  to  the  Master  of  the  Exchequer  in  Ireland, 
and  there  being  no  such  officer,  their  Lordships  amended  the  order,  by  insert- 
ing ^*'  The  Chief  Remembrancer  or  his  Deputy ;"  or  for  the  purpose  of  sup- 
plying a  plain  omission  and  executing  the  manifest  intention  of  the  decree, 
as  in^Dent  v.  Buck  (*>),  where  an  order  had  been  made  reversing  the 
decree  of  the  Exchequer  in  England  affirmed  in  the  Exchequer  Chamber, 
dismissing  a  bill  for  tithes  on  the  foot  of  an  agreement,  and  no  direction 
had  been  given  to  proceed  to  hearing  or  determining  the  right  to  tithe. 
This  direction  was  added  to  the  judgment  of  reversal.  Or  where,  as  in 
Onndle  v.  Barton  (^),  a  charity  information  had  been  dismissed,  and  the 
Lords  reversed  the  decree  of  Lord  Chancellor  Jeffiries'  dismissing,  but 
gave  no  decree  for  establishing,  the  charity,  and  the  Lords  Commissioners 
had  refused  to  make  such  decree.  Upon  the  petition  of  the  Attorney- 
General  (Sir  John  Somers),  the  House  of  Lords  amended  their  former 
order  by  adding  a  direction  to  decree  for  the  prayer  of  the  information. 

So  where  the  courts  below  had  misunderstood  the  orders  of  the  House, 
to  save  new  appeals,  explanatory  additions  have  been  made,  with  orders, 
setting  aside  whatever  had  in  the  mean  time  been  done  below,  under  the 
misapprehension,  as  was  done  in  Calthorpe  v.  May  (^),  April  1712. 

But  the  instances  are  numerous,  and  at  all  times,  of  rejecting  applica- 
tions for  rehearing  and  fundamental  alterations  on  whatever  grounds 
made ;  and  often  in  cases  of  apparent  merits  and  great  claims  to  indul- 
gence^ 

Their  Lordships  have  carried  their  discretionary  power. of  alteration  no 
farther  than  to  rectify  errors  of  a  subordinate  kind,  and  in  very  peculiar 
circumstances  to  indulge  parties  by  keeping  partial  questions  open,  which     ^ 
the  decree  had  concluded  without  there  having  been  any  distinct  intention 
of  that  kind  on  the  part  of  the  House. 

The  cases  which  have  gone  the  farthest  in  granting  such  indulgences, 
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(•)  Bajander  Nazain  Rae  v.  Bijai  (")  InfirOy  p.  452. 
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436  BEHEABINGS  OF  APPEALS 

That  no  petition  which  relates  to  the  rehearing  of  any  cause  or  part  of 
a  cause  formerly  heard  in  the  House  shall  be  read  the  same  day  that  it  is 
offered,  but  shall  lie  upon  the  table,  and  a  future  day  be  appointed  for 
reading  thereof  after  twelve  of  the  clock. 

That  this  order  was  never  intended  to  sanction  an  ap- 
plicationfor j^_rehearing  and  reviewal  after  final  judg- 
ment by  the  House  of  Lords,  was  deliberately  determined 
in  the  Scotch  case  of  Stewart  t?.  Agnew ;  a  case  very  im- 
portant and  instructive  upon  this  and  other  points  of 
practice. 

The  appellant  having  obtained  a  reversal  of  a  judg- 
ment of  the  Court  of  Session  in  Scotland,  applied  after- 
wards to  the  court  below,  in  the  usual  way,  to  have  his 
judgment  carried  into  execution.  The  respondents,  on 
the  other  hand,  were  advised  to  resist  execution,  on  the 
ground  that  the  judgment  of  the  House  was,  in  truth, 
erroneous ;  and  that  it  would,  therefore,  be  proper  to  give 
the  parties  permission  to  petition  for  liberty  to  be  re- 
heard upon  the  merits  of  the  cause.  The  Court  of  Ses- 
sion, on  the  15th  November,  1822,  granted  the  respond- 
ents' application ;  the  learned  Judges  of  that  court  hold- 
ing that  the  remit  from  the  House  of  Lords,  authorising 
them  "to  proceed  as  should  be  just,"  warranted  their  sus- 
pending execution,  until  the  House  should  have  had  an 
opportunity  of  re-considering,  and,  if  necessary,  of  alter- 
ing, its  decision. 

Taking  advantage  of  this  permission,  therefore,  the  re- 
spondents, on  the  opening  of  the  ensuing  session  of  Par- 
liament, presented  their  petition  to  the  House  of  Lords, 
praying  that  the  appeal  might  be  reheard,  that  the  judg- 
ment of  the  House  might  be  recalled,  and  that  the  origi- 
nal sentence  of  the  Court  of  Session  might  be  set  up  and 
affirmed. 

This  petition  being  taken  into  consideration  (on  the 
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12  March,  1823)  the  followmg  observations  ('*)  fell  from 
the  noble  and  learned  Lords  who  at  that  period  guided 
the  judicial  deliberations  of  the  House ; — observations 
extending  to  a  great  length,  but  which  I  insert  without 
material  abridgment,  as  they  contain  much  valuable  and 
curious  information,  and  are  but  little  if  at  all  known  to 
the  English  lawyer. 

Lord  Chancellor  Eldon. — Those  who  were  not  very  conversant  with 
what  had  been  the  proceedings  of  the  House  under  the  Standing  Order 
No.  57,  might  naturally  enough  think  it  had  a  much  more  general  effect 
than  had  been  given  to  it.  Their  Lordships  would  see  a  reason  naturally 
attaching  itself  to  the  proceedings  of  the  House  of  Lords  against  rehearings 
upon  the  merits^^  which  did  not-  apply  to  other  Courts.  With  respect  to 
Courts  of  Equity,  a  rehearing  was  a  matter  of  right  to  a  certain  extent. 
If  a  judgment  was  pronounced  by  the  Vice-chancellor,  you  might  apply 
to  the  Chancellor.  If  a  judgment  was  pronounced  by  the  Master  of  the 
Rolls  upon  the  merits,  you  might  apply  to  the  Chancellor.  If  the  Chan- 
cellor hears  a  cause  in  the  first  instance,  you  have  a  right  to  call  upon  him 
to  rehear  the  cause  in  the  House  of  Lords ;  it  being  very  generally  the 
case  that  the  Chief  Judge  in  the  Equity  Courts  below  has  a  seat  in  your 
Lordships'  House,  where  his  judgment  may  be  explained  by  himself.  The 
House  was  protected  from  that.  It  did  not  rehear  causes  that  came  before 
it  from  the  Courts  below.  The  House  could  order  the  Judges  to  attend, 
and  had  thus  a  great  safeguard  thrown  round  it,  with  a  view  to  enable  it 
in  the  first  instance  to  give  satisfactory  decbions.  But  looking  at  the  con- 
stitution of  our  Courts,  he  was  of  opinion  that  it  was  infinitely  better  that 
the  matter  should  be  here  finally  determined  upon  one  hearing,  even  if  the 
decision  were  wrong,  than  that  there  should  be  a  new  litigation ;  nor  could 
any  one  say  where  it  would  stop.  He  had  heard  every  day  in  his  life, 
sometimes  in  the  King's  Bench,  and  sometimes  in  the  Court  of  Chancery, 
Judges  avowing  that  they  could  not  agree  in  the  judgment  of  the  House  of 
Lords,  though  they  admitted  that  that  judgment  bound  them ;  and  not 
scrupling  to  say,  though  they  were  bound  by  that  judgment,  an4  must 
apply  it  in  all  cases  exactly  similar  to  it,  yet  if  they  could  find  the  slightest 
iota  of  difierence,  they  should  feel  that  a  ground  for  acting  upon  their  own 
opinion,  not  ours.  Take  the  case  of  Fytche  v.  Bishop  of  London,  (c)  on 
simony.  See  what  the  Court  of  King's  Bench  have  been  saying  upon  that 
case.  There  are  other  cases  we  might  mention  in  the  Court  of  Chancery 
and  elsewhere.    He  had  no  difficulty  in  saying  there,  what  he  had  said 

(«•)  1  Shaw's  Scotch  Appeal  Cases,  413.  (')  2  Bio.  Pa.  Ca.,  211. 


436  BEHEABINGS  OF  APPEALS 

That  no  petition  which  relates  to  the  rehearing  of  any  cause  or  part  of 
a  cause  formerly  heard  in  the  House  shall  he  read  the  same  day  that  it  is 
ofiFered,  hut  shall  lie  upon  the  tahle,  and  a  future  day  he  appointed  for 
reading  thereof  affcer  twelve  of  the  clock. 

That  this  order  was  never  intended  to  sanction  an  ap- 
plicationjbr  j;_rehearing  and  reviewal  after  final  judg- 
ment by  the  House  of  Lords,  was  deliberately  determined 
in  the  Scotch  case  of  Stewart  v.  Agnew ;  a  case  very  im- 
portant and  instrOctive  upon  this  and  other  points  of 
practice. 

The  appellant  having  obtained  a  reversal  of  a  judg- 
ment of  the  Court  of  Session  in  Scotland,  applied  after- 
wards to  the  court  below,  in  the  usual  way,  to  have  his 
judgment  carried  into  execution.  The  respondents,  on 
the  other  hand,  were  advised  to  resist  execution,  on  the 
ground  that  the  judgment  of  the  House  was,  in  truth, 
erroneous ;  and  that  it  would,  therefore,  be  proper  to  give 
the  parties  permission  to  petition  for  liberty  to  be  re- 
heard upon  the  merits  of  the  cause.  The  Court  of  Ses- 
sion, on  the  15th  November,  1822,  granted  the  respond- 
ents' application ;  the  learned  Judges  of  that  court  hold- 
ing that  the  remit  from  the  House  of  Lords,  authorising 
them  "to  proceed  as  should  be  just,"  warranted  their  sus- 
pending execution,  until  the  House  should  have  had  an 
opportunity  of  re-considering,  and,  if  necessary,  of  alter- 
ing, its  decision. 

Taking  advantage  of  this  permission,  therefore,  the  re- 
spondents, on  the  opening  of  the  ensuing  session  of  Par- 
liament, presented  their  petition  to  the  House  of  Lords, 
praying  that  the  appeal  might  be  reheard,  that  the  judg- 
ment of  the  House  might  be  recalled,  and  that  the  origi- 
nal sentence  of  the  Court  of  Session  might  be  set  up  and 
affirmed. 

This  petition  being  taken  into  consideration  (on  the 
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12  March,  1823)  the  followmg  observations  (^)  fell  from 
the  noble  and  learned  Lords  who  at  that  period  guided 
the  judicial  deliberations  of  the  House ; — observations 
extending  to  a  great  length,  but  which  I  insert  without 
material  abridgment,  aa  they  contain  much  valuable  and 
curious  information,  and  are  but  little  if  at  all  known  to 
the  English  lawyer. 

Lord  Chancellor  Eldon* — Those  who  were  Dot  very  conversant  with 
what  had  been  the  proceedings  of  the  House  under  the  Standing  Order 
No.  57,  might  naturally  enough  think  it  had  a  much  more  general  effect 
than  had  been  given  to  it.  Their  Lordships  would  see  a  reason  naturally 
attaching  itself  to  the  proceedings  of  the  House  of  Lords  against  rehearings 
upon  the  merits,^  which  did  not  apply  to  other  Courts.  With  respect  to 
Courts  of  Equity,  a  rehearing  was  a  matter  of  right  to  a  certain  extent. 
If  a  judgment  was  pronounced  by  the  Vice-chancellor,  you  might  apply 
to  the  Chancellor.  If  a  judgment  was  pronounced  by  the  Master  of  the 
Rolls  upon  the  merits,  you  might  apply  to  the  Chancellor.  If  the  Chan- 
cellor hears  a  cause  in  the  first  instance,  you  have  a  right  to  call  upon  him 
to  rehear  the  cause  in  the  House  of  Lords ;  it  being  very  generally  the 
case  that  the  Chief  Judge  in  the  Equity  Courts  below  has  a  seat  in  your 
Lordships'  House,  where  his  judgment  may  be  explained  by  himself.  The 
House  was  protected  from  that.  It  did  not  rehear  causes  that  came  before 
it  from  the  Courts  below.  The  House  could  order  the  Judges  to  attend, 
and  had  thus  a  great  safeguard  thrown  round  it,  with  a  view  to  enable  it 
in  the  first  instance  to  give  satisfactory  decisions.  But  looking  at  the  con  - 
stitution  of  our  Courts,  he  was  of  opinion  that  it  was  infinitely  better  that 
the  matter  should  be  here  finally  determined  upon  one  hearing,  even  if  tlie 
decision  were  wrong,  than  that  there  should  be  a  new  litigation ;  nor  could 
any  one  say  where  it  would  stop.  He  had  heard  every  day  in  his  life, 
sometimes  in  the  King's  Bench,  and  sometimes  in  the  Court  of  Chancery, 
Judges  avowing  that  they  could  not  agree  in  the  judgment  of  the  House  of 
Lords,  though  they  admitted  that  that  judgment  bound  them ;  and  not 
flcmpling  to  say,  though  they  were  bound  by  that  judgment,  an4  must 
apply  it  in  all  cases  exactly  similar  to  it,  yet  if  they  could  find  the  slightest 
iota  of  difierence,  they  should  feel  that  a  ground  for  acting  upon  their  own 
opinion,  not  ours.  Take  the  case  of  Fytche  9.  Bishop  of  London,  (c)  on 
simony.  See  what  the  Court  of  King's  Bench  have  been  saying  upon  that 
case.  There  are  other  cases  we  might  mention  in  the  Court  of  Chancery 
and  elsewhere.    He  had  no  difficulty  in  saying  there,  what  he  had  said 

(<*)  1  Shaw's  Scotch  Appeal  Cases,  413.  (*)  2  Bro.  Pa.  Ca.,  211. 


436  REHEARINGS  OF  APPEAXS 

That  no  petition  which  relates  to  the  rehearing  of  anj  cause  or  part  of 
a  canse  formerly  heard  in  the  House  shall  be  read  the  same  day  that  it  is 
ofiFered,  but  shall  lie  upon  the  table,  and  a  future  day  be  appointed  for 
reading  thereof  after  twelve  of  the  clock. 

That  this  order  was  never  intended  to  sanction  an  ap- 
plication  for  j^j;^earing  and  reviewal  after  final  judg- 
ment by  the  House  of  Lords,  was  deliberately  determined 
in  the  Scotch  case  of  Stewart  v.  Agnew ;  a  case  very  im- 
portant &nd  instructive  upon  this  and  other  points  of 
practice. 

The  appellant  having  obtained  a  reversal  of  a  judg- 
ment of  the  Court  of  Session  in  Scotland,  applied  after- 
wards to  the  court  below,  in  the  usual  way,  to  have  his 
judgment  carried  into  execution.  The  respondents,  on 
the  other  hand,  were  advised  to  resist  execution,  on  the 
ground  that  the  judgment  of  the  House  was,  in  truth, 
erroneous ;  and  that  it  would,  therefore,  be  proper  to  give 
the  parties  permission  to  petition  for  liberty  to  be  re- 
heard upon  the  merits  of  the  cause.  The  Court  of  Ses- 
sion, on  the  15th  November,  1822,  granted  the  respond- 
ents' application ;  the  learned  Judges  of  that  court  hold- 
ing that  the  remit  from  the  House  of  Lords,  authorising 
them  "to  proceed  as  should  be  just,"  warranted  their  sus- 
pending execution,  until  the  House  should  have  had  an 
opportunity  of  re-considering,  and,  if  necessary,  of  alter- 
ing, its  decision. 

Taking  advantage  of  this  permission,  therefore,  the  re- 
spondents, on  the  opening  of  the  ensuing  session  of  Par- 
liament, presented  their  petition  to  the  House  of  Lords, 
praying  that  the  appeal  might  be  reheard,  that  the  judg- 
ment of  the  House  might  be  recalled,  and  that  the  origi- 
nal sentence  of  the  Court  of  Session  might  be  set  up  and 
affirmed. 

This  petition  being  taken  into  consideration  (on  the 
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12  March,  1823)  the  following  observations  (**)  fell  from 
the  noble  and  learned  Lords  who  at  that  period  guided 
the  judicial  deliberations  of  the  House ; — observations 
extending  to  a  great  length,  but  which  I  insert  without 
material  abridgment,  as  they  contain  much  valuable  and 
curious  information,  and  are  but  little  if  at  all  known  to 
the  English  lawyer. 

Lord  Chancellor  Eldon. — Those  who  were  Dot  very  conversant  with 
what  had  been  the  proceedings  of  the  House  under  the  Standing  Order 
No.  57,  might  naturally  enough  think  it  had  a  much  more  general  effect 
than  had  been  given  to  it.     Their  Lordships  would  see  a  reason  naturally 
attaching  itself  to  the  proceedings  of  the  House  of  Lords  against  rehearings 
upon  the  merits^^  which  did  not  apply  to  other  Courts.     With  respect  to 
Courts  of  Equity,  a  rehearing  was  a  matter  of  right  to  a  certain  extent. 
If  a  judgment  was  pronounced  by  the  Vice-Chancellor,  you  might  apply 
to  the  Chancellor.     If  a  judgment  was  pronounced  by  the  Master  of  the 
Rolls  upon  the  merits,  you  might  apply  to  the  Chancellor.     If  the  Chan- 
oellor  hears  a  cause  in  the  first  instance,  you  have  a  right  to  call  upon  him 
to  rehear  the  cause  in  the  House  of  Lords ;  it  being  very  generally  the 
case  that  the  Chief  Judge  in  the  Equity  Courts  below  has  a  seat  in  your 
Lordships'  House,  where  his  judgment  may  be  explained  by  himself.    The 
House  was  protected  from  that.    It  did  not  rehear  causes  that  came  before 
it  from  the  Courts  below.     The  House  could  order  the  Judges  to  attend, 
and  had  thus  a  great  safeguard  thrown  round  it,  with  a  view  to  enable  it 
in  the  first  instance  to  give  satisfactory  decisions.    But  looking  at  the  con- 
stitution of  our  Courts,  he  was  of  opinion  that  it  was  infinitely  better  that 
the  matter  should  be  here  finally  determined  upon  one  hearing,  even  if  the 
decision  were  wrong,  than  that  there  should  be  a  new  litigation ;  nor  could 
any  one  say  where  it  would  stop.    He  had  heard  every  day  in  his  life, 
sometimes  in  the  King's  Bench,  and  sometimes  in  the  Court  of  Chancery, 
Judges  avowing  that  they  could  not  agree  in  the  judgment  of  the  House  of 
Lords,  though  they  admitted  that  that  judgment  bound  them ;  and  not 
scrupling  to  say,  though  they  were  bound  by  that  judgment^  an4  must 
apply  it  in  all  cases  exactly  similar  to  it,  yet  if  they  could  find  the  slightest 
iota  of  difference,  they  should  feel  that  a  ground  for  acting  upon  their  own 
opinion,  not  ours.     Take  the  case  of  Fytche  9.  Bishop  of  London,  (^)  on 
simony.     See  what  the  Court  of  King's  Bench  have  been  saying  upon  that 
case.     There  are  other  cases  we  might  mention  in  the  Court  of  Chancery 
and  elsewhere.    He  had  no  difficulty  in  saying  there,  what  he  had  said 

(•*)  1  Shaw's  Scotch  Appeal  Cases,  413.  (*)  2  Bro.  Pa.  Ca.,  211. 
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Bishop  of  Ezeier,  after  taking  the  opinion  of  the  Lord  Chief  Justice  ovt 
the  point,  the  judgment  of  the  House  was  ordered  to  be  amended  by 
adding  thereto  the  words  following^  viz.,  [[and  that  the  plaintiff  recover 
his  term,  with  his  costs  and  damages  C*).^ 

Loydd  V.  Carew,  24  March,  1697. — Upon  reading  the  petition  of  Sir 
Evan  Loydd,  Bart.,  praying  an  explanation  of  a  judgment  of  the  House 
of  the  Idth  of  January  last,  upon  the  appeal  of  the  petitioner  and  others ; 
it  was  ordered  that  these  words  be  added  to  and  made  part  of  the  said 
judgment,  viz.,  ^*  and  it  is  further  ordered  that,  upon  payment  of  4000^ 
unto  the  said  Sir  Richard  Carew,  or  into  the  Chancery  for  his  use,  the 
appellant  be  put  into  possession  of  the  premises  in  question." 

Jackson  v.  Warren  (*),  10,  17,  and  19  February,  1699.— After  hearing 
counsel  on  an  appeal  from  the  Court  of  Chancery  in  Ireland ;  ordered 
and  adjudged  that  the  order  complained  of  be  reversed  ;  and  it  was 
also  ordered,  by  the  consent  of  the  appellant,  that  the  enrolment  of  the 
decree  in  the  original  cause  between  the  appellant  and  respondent  in  the 
Court  of  Chancery  in  England,  and  of  the  dismission  in  the  cross  cause, 
be  laid  open,  in  order  to  the  rehearing  both  causes  in  the  same  court ;  and 
that  the  respondent,  Hugh  Warren,  upon  giving  sufficient  security  in 
the  Court  of  Chancery  to  perform  such  order  and  decree  as  shall  be  made 
there,  upon  the  rehearing  of  the  said  causes,  shall  be  discharged  firom  the 
prison  of  the  Fleet  to  which  he  stands  committed,  so  as  the  respondent 
procure  the  causes  to  be  heard  before  the  9th  March  next.  Upon  the 
petition  of  Hugh  Warren  for  an  alteration  of  the  judgment,  one  counsel  of 
a  side  was  ordered  to  be  heard,  and  the  result  was  that  the  following 
words  were  added  to  the  judgment,  viz.,  *'  and  that  there  shall  be  no  pro- 
ceedings  in  Ireland  until  after  the  rehearing  of  the  causes  here,  so  as  the 
respondent  procure  them  to  be  reheard  before  the  9th  day  of  March  next." 

Baisley  v.  Stratford,  2  April,  1700.— Upon  reading  the  petition  of 
E.  Baisley,  Esq.,  relating  to  an  order  of  this  House  of  the  22d  December 
last  upon  hearing  his  appeal ; — and  debate  thereupon,  the  question  was  put, 
Whether  any  counsel  on  either  side  shall  be  heard  on  the  allegations  of  the 
petition,  and  affidavit  annexed  ?  it  was  resolved  in  the  negative. 

Dent  V.  Buck  ('),  27  March,  1702. — After  hearing  counsel  this  day 
upon  the  petition  of  Thomas  Dent,  D.D.,  praying  an  alteration  in  the  judg- 
ment of  the  House  of  the  19th  instant,  as  also  counsel  for  Sir  William 
Buck  in  relation  to  the  said  alteration  ;  it  was  ordered  that  the  following 
words  be  added  to  the  judgment,  viz.,  '^  and  that  the  Court  of  Exchequer 
do  proceed  to  hear  and  determine  the  case  as  to  the  right  of  the  tithes  in 
question,  notwithstanding  the  agistment." 


.  Q)  Bee  this  case  commented  on  by     Bedesdale^  tupra,  p.  440< 
Lord  Bedesdale,  anUy  p.  441,  and  443.  (*)  This  case  commented  on  by  Lord 

(«)  This  case  commented  on  by  Lord     Brougham,  supra,  p.  445 « 
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Aflhby  V.  White,  28  Feb.,  1703.  The  plaintiff  in  error,  by  petition, 
stated  that  the  House  had  reversed  the  judgment  of  the  Court  of  Queen's 
Bench ;  but  that  by  reason  of  some  mistake  by  his  attorney,  the  entry  of 
the  judgment  in  the  Journals  would  not  warrant  execution  by  the  court 
below ;  and,  therefore,  praying  that  the  said  judgment  might  be  amended 
by  leaving  out  these  words — videlicet — {^^  et  quod  idem  Matheus  Ashby 
ad  omnia  quae  occasione  judicii  prasd.  amisit  restituatur  "^ ;  and  by  inserting 
instead  these  words — videlicet— []"  et  ulterius  considerat.  est  per  diet.  Cur. 
Parliamenti  nunc  hie,  quod  prsedict.  Matheus  Ashby  recuperet  versus 
eosdem  Will'us.  White,  &c.  &c.^  Dampna  sua  praed.  per  jur.  pried.,  in 
form,  prssd.  assess,  necnon  decern  libras  pro  misis  et  custagiis  suis  per 
eandem  cur.  Parliamenti  nunc  hie  eidem  Matheo  Ashby  ad  requisitionem 
suam  de  increment  adjudicat.  quae  quidem  Dampna  in  toto  se  attingunt 
ad  septemdecem  libras, et  prsd.,  Willus  White,  &c. &c.,  in  misericordia," 
&c.^  It  was  ordered  that  the  judgment  of  the  House  should  be  altered  as 
desired. 

Buck  «.  Rawlinson,  14  Feb.,  1704.  Upon  reading  the  petition  of 
Robert  Buck,  praying  some  direction  in  the  judgment  of  the  House  of  the 
12th  inst.,  it  is  ordered,  that  the  words  following  be  added  to  the  said 
judgment ;  viz.  [*"  and  that  the  parties  may  be  at  liberty  to  bring  their 
appeal  from  the  Court  of  Admiralty  to  the  Court  of  Delegates."^ 

Lady  Falkland  v.  Lord  Cheny,  28  Feb.,  1704.  After  hearing  counsel 
on  the  petition  of  Lady  Falkland  and  others,  praying  an  explanation  of  the 
judgment  of  the  House  as  to  the  petitioner's  having  interest  for  the  Duke 
of  Albemarle's  share  by  them  advanced  towards  the  three  voyages,  in  such 
manner  as  they  are  to  have  interest  for  the  Duke's  share  of  charges  by 
them  advanced  on  the  two  former  voyages,  also  counsel  for  the  respond- 
ents, and  due  consideration  had ;  it  was  ordered,  that  the  words  following 
be  added  to  and  made  part  of  the  judgment  of  the  House ;  viz.  [and  thai 
the  respondents  shall  account  with  the  petitioners  for  the  charge  of  the 
third  voyage;  and  that  what  shall  appear  to  be  due  to  the  appellants 
upon  such  account  shall  be  paid  to  them,  with  interest,  in  such  manner 
as  is  directed  in  the  court  below,  as  to  the  account  of  the  two  former 
voyages."] 

Harrington  9.  Horton,  10  Feb.,  1706.  After  reading  the  petition  of 
the  respondent  relating  to  the  judgment  of  the  House,  made  the  4th  in- 
stant, upon  hearing  the  said  appeal,  the  committee  following  was  named 
to  consider  and  report  thereon ;  and  they  reported  next  day,  ^^  that  they 
bad  examined  the  matter  set  forth  in  the  said  petition,  and  found  no  ground 
for  the  same;  and  were  of  opinion  that  the  said  petition  should  be  re* 
jected ; "  to  which  the  House  agreed. 

Shirebume  v.  Hitch,  23  February,  1708.  Upon  a  case  respecting  the 
right  of  presentation  to  a  church  living,  the  Court  of  Common  Pleas  had 
given  judgment  in  favour  of  Sir  Nicholas  Shirebume.    This  judgment  was* 
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leversed  by  the  Court  of  Queen's  Bench  ;  who,  howeyer,  omitted  to 
a  writ,  commanding  the  ordinary  to  gire  effect  to  Mr.  Hitch's  pretentar^ 
tion.  The  House  of  Lords  pronounced  a  simple  affirmance  of  the  jndg<r 
ment  of  the  Court  of  Queen's  Bench,  and  remitted  the  record  to  the  Court 
of  Queen's  Bench,  ^*  that  so  the  said  Robert  Hitch  might  have  execution 
on  the  same."  Upon  application  to  the  Court  of  Queen's  Bench  for  a 
writ  to  the  Archbishop  of  York,  that  court  refused  to  award  it.  Hitch 
thereupon  presented  a  petition  to  the  House,  praying  that  the  judgment 
might  be  amended.  A  committee  of  their  Lordships,  to  whom  the  consi- 
deration  of  this  petition  was  referred,  reported  (5  Dec.  1709)  that  ^*they 
had  thought  fit  to  desire  the  attendance  of  the  Lord  Chief  Justice  of  the 
Queen^s  Bench,  who  acquainted  them  that  the  Court  of  Queen's  Bench 
could  have  amended  their  judgment  by  awarding  the  writ,  and  ought  io 
to  haye  done  upon  any  application  made  to  them  by  motion,  either  before 
or  after  the  writ  of  error  brought  in,  till  the  same  was  actually  trans- 
mitted into  Parliament ;  but  that,  as  the  case  now  stands,  the  Court  of 
Queen's  Bench  cannot  make  the  addition  requisite  to  make  the  judgment 
effectual,  the  House  having  pronounced  their  judgment  thereupon,  and 
that  it  could  only  be  done  in  this  House.  The  committee  observed  to  the 
House,  that  if  this  amendment  were  not  made,  the  defendant  in  the  writ 
of  error  would  have  no  manner  of  benefit  of  the  judgment  of  the  House ; 
and  though  the  judgment  of  the  House  were  for  him,  he  would  be  as  much 
precluded  of  all  remedy  as  if  an  Act  of  Parliament  had  been  made  against 
him."  Upon  considering  this  report  and  the  precedent  therein  referred 
to,  it  was  ordered,  ^^  that  in  the  judgment  of  this  House  of  the  tliiee-and- 
twentieth  day  of  Feb.  1708,  given  upon  a  Writ  of  Error,  wherein  Sir 
Nicholas  Shireburne  was  plaintiff,  and  Robert  Hitch,  Esquire,  defen* 
dant,  after  the  words  [non  obstante^  and  before  the  words  [super  quo^ 
these  words  following  be  added ;  videlicet — [et  quod  pried.  Rob'tus  habeat 
breve  prsefat.  archiepisoopo  ecclesias  illius  ordinario,  quod  non  obstante  re- 
dam,  ipsius  Nichdi  Shirebum,  idon.  person,  ad  ecclesiam  praBd.  ad  presoi- 
tation.  ipsius  Rob'ti  admittat,"  &c.[]  Then  follows  the  usual  remiuiiur  for 
execution. 

Lyde  v.  Rodd,  10  Feb.,  1710.  Judgment  of  Court  of  King's  Bench 
reversed,  and  that  court  ordered  to  give  judgment  for  the  plaintiff  in  error, 
with  his  costs  and  damages ;  but  notwithstanding  this  order,  the  Court  of 
King's  Bench  refused  to  give  judgment  for  the  plaintiff,  or  to  make  any 
rule  therein ;  holding,  that  judgment  ought  to  have  been  given  by  the 
House.  Upon  plaintiff's  petition  to  the  House,  it  was,  consequently, 
ordered,  *'that  the  said  judgment  should  be  altered  and  amended  as 
followeth  ;  by  leaving  out  these  words  [that  the  Court  of  King's  Bench 
shall  give  judgment  for  the  plaintiff,  John  Lyde]]  and  inserting  instead 
thereof  these  words  [|and  that  judgment  is  hereby  given  for  the  plaintiff, 
John   Lyde]] :   and  that  the  said  Court  of  Kmg's  Bench  do  tax  the 
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said  John  Lyde  his  ooetSy  as  if  the  said  court  had  given  judgment  for 
him. 

Calthorpev.  May  (•),  15 Feh.,  1711 ;  29  April,  1712.  Upon  readingthe 
petition  of  Thomas  Wyse,  a  minor,  son  and  heir  of  Francis  Wyse,  late  of 
Waterford,  in  Ireland,  Esq.,  deceased,  by  his  guardian,  Richard  Dalton, 
gent.,  relating  to  a  judgment  of  this  House  of  5  Dec.,  1807,  in  a  cause 
between  Richard  Calthorpe  and  Samuel  Batteley,  appellants,  and  Sir  AU 
gemon  May,  respondent ;  it  was  ordered,  that  the  said  petition  do  lie  on 
the  table,  pursuant  to  a  Standing  Order  of  the  House  of  the  14  Feb., 
1694  (').  It  was  afterwards  referred  to  a  committee,  who  reported  their 
opinion,  that  their  lordships  should  be  pleased  to  declare  that  the  order 
and  judgment  of  the  House  upon  hearing  the  appeal  did  not  extend,  nor 
ought  to  haye  been  conmdered  to  extend,  any  further  than  to  conclude 
or  bind  the  respondents  to  the  said  appeal,  or  any  persons  who  did  or 
might  claim  under  them,  since  the  bill  in  the  Court  of  Chancery  in  Ireland 
exhibited  ;  and  that  therefore  in  case  the  petitioner's  father  had  by  colour 
of  their  lordships'  said  order  been  turned  out  of  possession  of  any  lands 
which  he  was  in  possession  of  at  the  time  of  exhibiting  the  said  bill,  he 
being  no  party  to  the  suit,  the  petitioner  ought  to  be  restored  to  the 
possession  thereof  and  to  the  mesne  profits  received  or  accrued  since 
the  time  his  father  was  so  put  out  of  possession,  in  case  the  petitioner 
would  have  been  entitled  thereto  if  his  father  had  continued  in  posses- 
sion ;  and  that  the  Court  of  Chancery  in  Ireland  should  order  the  same 
to  be  done  accordingly ;  which  report  being  read  and  agreed  to,  it  was 
ordered  accordingly. 

Chevers  v.  Geohegan,  23  March,  1720.  This  day  being  appointed  to 
bear  one  counsel  of  a  side,  as  well  upon  the  subject-matter  of  the  petition 
of  Andrew  Chevers  and  others,  appellants,  as  upon  the  petition  of  Terence 
Greohegan,  respondent,  praying  some  alteration  in  the  order  and  judgment 
of  the  House  of  the  7th  instant ;  counsel  were  heard  accordingly,  and  due 
consideration  had  of  what  was  offered  thereupon ;  and  it  was  ordered,  that 
the  said  judgment  should  be  amended  in  the  several  particulars  following : 
viz.,  before  the  word  ^'  orders,"  to  leave  out  the  word  "  other/'  and  in- 
sert the  word  *'pr8Bcedent;"  and  after  appeal  to  insert,  ^'and  that  the 
i^pellant  forthwith  be  restored  to  such  possession  of  any  of  the  lands  in 
question,  as  have  been  taken  from  him,  under  the  decree  of  the  80th 
April,  1719,  or  any  subsequent  order;  and  that  the  respondents  pay  the 
rents  and  profits  by  them  received,  by  virtue  or  colour  of  the  said  decree 
or  order,  to  the  appellants."  And  after  ^^  Ireland,"  to  leave  out  the  words 
*^  on  his  amended  bill." 

Hopkins  «.  Honey  wood,  23  April,  1731.     On  the  petition  of  Hopkins 

(*)  This  case  commented  on  by  Lord  Brougham,  mprOf  p.  446* 
0  The  Standing  Order,  No.  57,  as  to  Rehearings. 
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and  his  wife,  praying  an  explanation  of  the  order  and  jndgment  of  tbe 
House  of  the  ISth  April,  1730,  by  declaring  what  their  lordships  intended 
should  be  the  consequence,  in  case  the  assertion  of  tbe  respondent  (namdy, 
*^  that  an  account  be  easily  stated  from  the  books  prodnced")  was  an  un- 
true assertion  ;  and  in  case  it  should  be  reported  by  the  merchants  that 
no  such  account  could  be  taken,  that  so  the  Court  of  Chancery  might  not 
lie  under  any  difficulty  touching  the  determination  that  is  to  be  made 
therein  ;  ordered  to  be  argued  by  one  counsel  of  a  side. 

1  May,  1781,  counsel  heard.  The  counsel  for  the  respondent  submitted 
to  the  House,  '^  whether  this  case  was  not  in  the  nature  of  an  original 
case,  there  being  no  appeal ;"  and  further  submitted,  ^*  that  it  had  not 
fallen  in  his  experience  that  any  such  application  had  been  made  in  a 
subsequent  session  to  that  in  which  the  judgment  had  been  given. 

The  petitioner's  counsel  were  heard  in  answer  to  this  objection.  And 
the  Lord  Chancellor,  at  the  request  of  the  House,  gave  an  account  of  the 
state  of  the  matter  in  question  in  the  Court  of  Chancery. — It  was  ordered 
tliat  the  said  petition  be  dismissed. 

Nagle  V.  Foote,  18  April,  1740.  A  petition  was  presented  on  behalf  of 
Penelope  Pnrdon,  widow,  and  another,  setting  forth,  that  on  12th  March 
last,  the  appeal  was  heard  and  dismissed  with  50/.  costs ;  and  that  the  appel- 
lant being  served  with  the  order  of  the  House  for  payment  thereof,  refused 
the  same,  insisting  that  one  Foot,  the  original  respondent  to  the  said  ap« 
peal,  ought  to  have  all  or  some  part  thereof;  and  praying  that  the  said 
appellant  might  be  obliged  to  pay  the  petitioners,  or  their  agents,  the  said 
costs ;  and  thereupon  the  petitioner  s  agent  and  the  agent  of  the  appellant 
were  called  in  and  heard  at  the  bar ;  and  it  was  ordered,  that  the  said  50/. 
for  costs  be  paid  by  the  appellant  to  the  petitioners,  for  their  costs  in  re- 
spect of  the  said  appeal. 

Badham  v,  Odell,  7  July,  1742.  The  appellant's  petition  was  pre* 
sented  to  the  House,  praying  an  explanation  of  the  judgment  of  the  House, 
by  altering  the  rate  of  interest,  thereby  directed  to  be  accounted  for,  from 
6  to  7  per  cent. ;  the  legal  interest  at  that  time  being  7  per  cent,  in  Ireland; 
and  consideration  being  had  of  the  subject-matter  thereof,  it  was  ordered 
that  the  said  petition  be  rejected. 

Luttrell  V.  Lord  Imham  (s),  10  March,  1778.  Counsel  were  called  in, 
and  Air.  Attorney-general,  first  counsel  for  the  appellant,  having  been  heard, 
and  an  order  of  the  Court  of  Chancery  in  Ireland,  of  the  11  July,  1777, 
whereby  an  agreement  therein  stated  was  made  an  order  of  the  said  courts 
having  been  read,  counsel  were  ordered  to  withdraw,  and  the  following 
order  and  judgment  was  made : — 

Upon  reading  an  order  of  the  Court  of  Chancery  in  Ireland,  made  the 

(v)  This  case  commented  on  by  Lord  Eldon,  inpray  p.  438 ;  by  Lord  Bedesdale, 
upra,  p.  442. 
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nth  Jaly,  1777,  whereby  an  agreement,  therein  stated  to  bear  date  the 
10th  day  of  July,  1777,  between  the  said  Henry  Lawes  Luttrell,  and  the 
aaid  Simon  Lord  Imham,  is  made  an  order  of  the  said  Conrt  of  Chancery ; 
it  is  ordered  and  adjudged,  that  the  said  petition  and  appeal  be,  and  the 
same  is  hereby  dismissed. 

20  April,  1778.  Petition  of  the  appelhint  that  the  order  of  the  11th 
July,  1777,  made  in  pursuance  of  the  said  agreement  of  the  10th  July, 
1777,  was,  in  fact,  (not)  made  in  the  cause  in  which  the  orders  appealed 
firom  were  made ;  and  for  that  and  other  reasons  praying  that  the  House 
would  review  the  order  dismissing  the  said  appeal,  and  that  their  Lordships 
would  be  pleased  to  receive  the  said  appeal,  and  reverse  the  orders  therein 
complained  of;  and  thereupon,  the  agents  on  both  sides  were  called  in  and 
heard  at  the  bar;  and  it  was  ordered,  that  the  matter  of  the  petition  should 
be  heard  at  the  bar  on  the  4th  May  next,  and  also  the  merits  of  the 
appeal,  in  case  the  said  order  of  the  10th  of  March  last^  dismissing  the 
appeal,  should  be  discharged.  The  respondent  also  petitioned  that  the 
order  might  stand. 

4  May,  counsel  having  been  heard  on  the  subject-matter  of  the  two 
petitions,  it  was  ordered,  that  the  order  of  the  10th  March  be  discharged. 
Then  the  counsel  on  both  sides  being  heard  on  the  merits  of  the  cause, 
judgment  was  given,  dismissing  the  appeal  and  affirming  the  decree  of 
the  court  below. 

Duke  of  Hamilton  v.  Lord  Selkirk,  14  April,  1778.  Upon  reading 
the  petition  of  the  appellant  and  respondent,  setting  forth  that  the  agents 
for  the  petitioners  having  differed  in  their  interpretation  of  their  Lordships' 
order  of  the  6th  instant,  and  having  had  several  conferences  thereupon, 
they  had  agreed  to  petition  their  Lordships  that  their  Lordships'  order  pro- 
nounoed  in  the  case  might  be  discharged,  and  that  an  order  in  terms  to 
the  said  petition  annexed  might  be  substituted  in  place  thereof;  it  was 
ordered  as  prayed. 

Morgan  o.  Jones,  4  July,  1785.  Upon  reading  the  petition  of  William 
Jonea,  Esq.,  and  others,  respondents,  setting  forth  that  on  the  dOth  May 
last,  judgment  was  given  in  this  case  by  the  House ;  and,  amongst  other 
things,  there  is  inserted  in  the  said  judgment,  the  following  orders : — 
^'  Aqd  it  is  further  ordered  and  directed,  that  in  consequence  thereof,  the 
decretal  order  of  the  4th  August,  1784,  also  complained  of  in  the  said  cross 
appeal,  be  amended,  by  leaving  out  after  the  words  ^four  per  cent  on  the 
sum  of]  the  words  [£16,824  lis.  3^c?. ];  and  inserting  instead  thereof 
the  following,  [£19,609  Is,  Ad.  y\  and  it  is  further  ordered  and  directed,, 
that  the  said  decretal  order  be  further  amended,  by  leaving  out  after  the 
words  [in  respect  of  the]]  the  words  [£16,824  l\s.  S|</.^,  and  inserting 
instead  thereof  the  following  words  [£19^690  Is.  Ad"^  ;  and  it  is  further 
ordered  and  directed,  that  the  said  order  be  further  amended^  by  leaving 
out  from  the  words  [original  bill]  to  the  words  [unto  the  bank^ ;  and 
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it  18  further  ordered  and  adjudged,  that  with  these  amendments,  the  said 
several  orden  complained  of  in  the  said  appeab  be,  and  the  same  are 
hereby  affirmed.  That  the  petitioner  humbly  begs  leave  to  repiesent, 
that  there  is  a  mistake  in  the  petitioner's  printed  case,  by  misplacing  some 
of  the  words  in  the  said  decretal  order  of  the  4th  August,  1784,  which, 
it  is  considered,  led  their  lordships  to  word  the  judgment  in  the  manner 
before  mentioned ;  but  that  the  same,  by  reason  of  the  said  words  being 
so  misplaced,  cannot  be  carried  into  effect :  that  the  petitioners  have  carefully 
compared  and  examined  the  said  judgment  with  the  said  original  decretal 
order  of  the  4th  August,  1784,  and  humbly  beg  leave  to  represent  to  the 
House,  that  the  said  judgment,  and  the  intention  of  their  Lordships  in 
making  the  same,  may  be  carried  into  efiect  and  execution,  by  striking  out 
such  part  of  the  said  judgment  as  is  above  stated,  and  inserting  instead 
thereof  the  following  words  :  ^^and  it  is  further  ordered  and  adjudged,  that 
in  consequence  thereof,  the  declaratory  order  of  the  4th  August,  1784, 
also  complained  of  in  the  said  cross  appeal,  be  amended  by  leaving  out 
after  the  words  [^to  compute  interest  on  the  sum  of*^  the  words 
[£16,824  lis.  S^d.2^  and  inserting  instead  thereof  the  following  words, 
[]£  19,690  It.  4d.2  I  &nd  it  is  further  ordered  and  directed,  that  the  said 
declaratory  order  be  further  amended  by  leaving  out  from  the  words  [^in 
respect  of  the  said ']  to  the  words  [^  into  the  bank,'^  and  inserting  in- 
stead thereof  the  following  words,  [i£  19,690  Is.  4d.li  I  ^^^  ^^  ^  further 
ordered  and  adjudged,  that  with  this  amendment  the  said  several  orders 
complained  of  be,  and  the  same  are  hereby  affirmed."  And,  therefore, 
praying  their  Lordships  that  the  said  judgment  may  be  altered  in  the  parti- 
culars mentioned,  the  agent  for  the  appellant  having  signed  the  said  peti- 
tion, as  consenting  thereto.  It  was  ordered,  that  upon  the  prayer  of  the 
respondents  in  the  original,  and  appellants  in  the  cross  appeal,  on  the  one 
part,  and  with  the  consent  of  the  appellants  on  the  other  part,  the  said 
judgment  be,  and  the  same  is  hereby  altered  accordingly. 

The  King  v.  Amery,  22  December,  1790.— Judgment  having  been 
pronounced  by  the  House,  in  the  preceding  Session  of  Parliament,  on  the 
20th  April,  1790,  reversing  a  judgment  of  the  Court  of  King's  Bendi, 
on  an  information  in  the  nature  of  a  qtio  toarranto^  under  the  statute 
of  the  9th  of  Anne,  c.  20  ;  the  plaintiff  in  error  presented  a  petition  to 
the  House,  praying  that  an  order  might  be  made  by  the  House  that  the 
Court  of  King^s  Bench  should  tax  the  petitioner  his  costs,  as  relator  in 
the  said  prosecution,  pursuantly  to  the  statute ;  and  that  when  the  costs 
should  be  taxed  by  the  proper  officer  of  the  Court  of  King's  Bmch  and 
certified  to  the  House,  that  the  judgment  might  be  entered  of  record ;  and 
that  such  entry  might  contain,  in  addition  to  the  terms  of  the  judgment 
as  entered  in  their  Lordships'  Joumab,  an  award  of  the  said  costs  taxed 
as  aforesaid,  in  order  that  the  petitioner  might  thereupon  take  proper 
steps  for  the  recovery  thereof.     Counsel  having  been  heard  on  tlie  merits 
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of    this   petition,    the    following    questione    were  propounded    to  the 
Judges:— 

1.  Whether  the  Ck>nrt  of  King's  Bench,  in  giving  judgment  for  the 
relator  in  an  information  in  the  nature  of  a  quo  wat^ranto^  under  the  statute 
of  9th  of  Anne,  c.  20,  is  bound  to  giye  judgment  that  the  relator  shall 
recover  his  costs  of  such  prosecution  ? 

2.  Whether  upon  a  writ  of  error,  if  the  judgment  of  the  court  below  be 
reversed,  the  court  of  error  must  give  the  same  judgment  as  the  court 
below  was  bound  to  have  given  ?     And — 

3.  Whether,  if  the  judgment  had  been  entered  in  the  Court  of  King's 
Bench  below  iu  the  manner  in  which  it  is  entered  in  this  case,  it  could 
have  been  altered  in  a  subsequent  term  ? 

Whereupon  the  Lord  Chief  Justice  of  the  Common  Pleas,  having  con* 
ferred  with  the  rest  of  the  Judges  present,  delivered  their  unanimous 
opinion : — *^  Upon  the  first  and  second  questions  in  the  affirmcUwe^  and 
upon  the  last  question  in  the  negative" 

14  June,  1793. — The  order  of  the  day  being  read  for  the  further  con- 
sideration of  the  petition,  it  was  moved  ^*  to  insert  at  the  end  of  the 
judgment  the  words  following,  viz.,  {and  that  the  Court  of  Kin^s  Bench 
do  tax  the  relator  hie  cotte  of  thie  suit  cu  tf  that  court  had  given  judgment 
for  the  Kingr^  Which  motion  being  objected  to,  the  question  was  put, 
and  was  passed;  and  the  Lord  Chancellor  declaring  that  the  Contents 
bad  it,  a  division  was  demanded,  and  the  Contents  were  directed  to  go 
below  the  bar ;  and  no  Peer  going  below  the  bar,  and  there  being  no 
Peer  in  the  House  to  be  named  as  teller  for  the  Contents,  the  Lord  Chan- 
cellor declared  that  the  Not-Contents  had  it,  and  the  question  passed  in 
the  negative. 

Kelly  V.  Woodward  (^),  22  May,  1805. — Agents  called  in ;  and  on  the 
agent  for  the  respondent  being  sworn  and  examined  as  to  what  costs  out 
of  pocket  the  respondents  had  incurred  in  respect  of  this  appeal,  it  was 
ordered  that,  in  regard  there  is  no  officer  in  this  House  to  tax  costs,  the 
judgment  pronounced  in  this  case  be  amended  by  leaving  out  the  words 
['^  costs  out  of  pocket  not  exceeding  "]]  and  after  *^  pounds  "  inserting  ^^  for 
his  costs." 

Hilltr.  Spence('),  28  April,  1808. — Notice  being  taken  that  a  mistake 
appeared  in  the  judgment  given  in  this  case,  there  being  no  such  officer  as 
^* Master"  in  the  Court  of  Exchequer  in  Ireland;  ordered  that  the  said 
judgment  be  amended  by  leaving  out  the  word  ^  Master,"  and  inserting 
instead  thereof  {^^  the  Chief  Remembrancer  of  the  Court  or  his  Deputy ."] 

Page  V,  Hamilton  (i),  13  March,  1809.— Judgment  of  the  House  of  4tli 

(>>)  This  case  commented  on  by  Lord  Brougham,  anUy  p.  445. 

Redesdale,  anUy  see  p.  442.  Q)  This  case  commented  on  by  Lord 

Q  This  case  commented  on  by  Lord  Broagham,  mpra,  p.  446. 
Redesdale,  aivUy  p.  442,  and  by  Lord 
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August,  1807,  Taiying  a  decree  of  the  Court  of  Ghanociy  in  Ireland,  by 
leaving  out,  after  the  words  [^which  came  into  the  hands  of  Robert 
Sibthorpe  deceased]],  the  words  [or  of  the  appellants,  his  representatives, 
or  trustees]] ;  and  after  the  word  '^  filed,"  hy  inserting  the  words  ''  and 
also  a  like  account  against  John  Page,  and  William  Buley  his  trustee, 
from  the  day  on  which  they  were  made  parties  to  the  bill ; "  and  it  was 
further  ordered  that,  with  this  variation,  the  said  decree  should  be  aflBirmed. 

13  March,  1809.— Petition  of  the  respondents,  praying  the  House  would 
review  the  printed  cases,  and  the  above  judgment  of  the  4th  August,  1807, 
and  extend  the  same  so  as  to  take  in  the  receipts  of  the  defendant?,  the 
representatives,  and  trustees  of  Sibthorpe,  from  the  time  they  were  made 
parties  to  the  appeal ;  or  otherwise  to  vary  their  Lordships'  said  judgment 
as  to  the  House  should  seem  meet.  This  petition  was  referred  to  a  com- 
mittee, upon  a  report  from  whom,  recommending  that  counsel  should  be 
heard,  and  on  hearing  counsel  accordingly,  it  was,  on  the  dOth  May,  1809, 
ordered  that  the  said  judgment  of  the  4th  August,  1807,  should  be  amended 
by  leaving  out  so  much  thereof  as  varied  the  decree,  and  by  inserting 
instead  thereof  certain  other  variations. 

Agnew  9.  Dunlop(^),  12  March,  1823. — Upon  a  petition  from  the  re- 
spondents, and  a  counter-petition  from  the  appellant,  the  Lords  being 
satisfied  that  the  particular  question  had  not  been  argued,  or  proposed  to  be 
argued,  at  the  hearing  of  the  appeal ;  and  conceiving  that  the  neglect  of  the 
respondents  to  argue  such  question,  or  to  request  that  the  question  might 
be  remitted  to  the  Court  of  Sessiob,  had  arisen  from  a  mistaken  apprehen* 
sion  on  the  part  of  the  respondents  that,  as  the  question  had  not  been 
discussed  in  the  Court  of  Session,  it  was  not  necessary  or  consistent  with 
the  forms  of  proceeding  in  this  House  for  the  respondents  to  attend  thereto 
on  the  hearing  of  the  appeal ;  the  Lords  therefore  conceiving  that  the 
neglect  of  the  respondents  either  to  discuss  such  question  on  the  hearing 
of  the  appeal,  or  to  request  that  it  might  be  remitted  to  the  consideration 
of  the  Court  of  Session,  arose  from  such  misapprehension;  think  fit, 
under  the  particular  circumstances  of  the  case,  to  order,  and  it  is  there- 
fore ordered,  that  the  said  judgment  be  amended  by  omitting  the  words 
[along  with  the  rents,  from  the  period  of  his  accession  to  the  en* 
tailed  estates^,  and  inserting  instead  thereof  the  words  [without  preju- 
dice to  any  question  which  may  be  made  in  the  further  proceedings  in  the 
Court  of  Session  touching  the  rents  of  the  entailed  estates,  and  the  appli- 
cation thereof  during  any  period  of  time^.  And  it  is  further  ordered 
that,  as  to  all  other  matters  prayed  by  the  said  petition  of  the  respondents, 
the  same  be  rejected,  and  the  said  petition  be  dismissed. 

Garland  v.  Carlyle,  14  August,  1834. — On  the  defendant's  petition, 
the  Appeal  Committee  reported  that,  under  the  provisions  of  the  3  &  4 

(**)  This  case  commented  on  by  Lord  Brougham,  mpra,  p.  446. 
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William  lY.,  c.  42,  a.  «{0,  the  petitioner  was  entitled  to  receive  interest, 
at  the  rate  of  four  per  cent.,  on  the  amount  of  the  Miid  judgment,  for 
the  delaying  execution  thereof  from  the  26th  November,  1833,  and  that 
the  same  should  be  added  to  the  judgment  of  the  House. — See  3  &  4 
William  lY^  chap.  42,  sec.  30,  enacting  that  if  any  person  shall  sue  out 
a  writ  of  error,  and  the  court  of  error  shall  give  judgment  for  the  defend- 
ant therein,  then  interest  shall  be  allowed  by  the  court  of  error  for  such 
time  as  execution  has  been  delayed  by  such  writ  of  error.^— Amendment 
ordered. 

Ewing  V.  Chalmers,  8  February,  1838. — Petition  of  the  respondents, 
setting  forth  that  the  appeal  in  this  case  had  been  fully  heard  by  counsel 
on  both  sides,  on  21st  April,  1837 ;  and  that,  on  15th  July,  1837,  the 
appeal  was  dismissed,  but  that  nothing  was  said  of  costs;  that  the 
petitioners  considering  that  it  was  an  accidental  omission  not  to  have 
disposed  of  the  question  of  costs,  and  Parliament  being  prorogued  on  the 
Monday  following,  no  steps  were  taken  to  complete  the  said  judgment  *, 
that  the  petitioners  were  advised  that  the  appeal,  having  been  dismissed  as 
incompetent,  be  was  entitled  to  the  costs  of  the  same;  and  therefore 
praying  that  their  Lordships  would  be  pleased  to  order,  in  addition  to 
the  judgment  already  pronounced,  that  the  petitioners  be  paid  their  costs 
of  the  appeal,  to  be  taxed  in  the  usual  way.  Referred  to  the  appeal 
committee. 

14  August. — It  was  moved  that  the  judgment  be  taken  into  consider!^ 
tion ;  and  it  was  thereupon  moved  and  resolved  that  the  said  judgment  be 
amended,  by  adding  at  the  end  thereof  [and  it  is  further  ordered  that  the 
appellant  do  pay,  or  cause  to  be  paid,  to  the  respondents  their  costs 
incurred  in  respect  of  the  said  appeal,  the  amount  thereof  to  be  ascer- 
tained by  the  clerk-assistant.]] 

15  August. — Petition  of  Thomas  Deans,  setting  forth  that  the  petitioner, 
by  leave  of  the  House,  had  entered  into  recognisance  for  the  appellant ; 
that,  on  the  hearing  of  the  cause,  the  objection  to  the  competency  of  the 
appeal  was  taken,  the  arguments  of  counsel  being  exclusively  confined  to 
that  point;  that  in  giving  judgment,  dismissing  the  appeal,  nothing 
whatever  was  said  of  costs,  and  there  was  nothing  in  the  minutes  of  the 
House  respecting  costs;  that  the  judgment  was  afterwards  engrossed, 
signed,  and  read  in  the  House  on  the  day  following  that  on  which  it 
was  given,  and  it  also  contained  nothing  with  respect  to  costs;  that 
this  judgment  was  communicated  to  the  parties  interested,  who  were 
allowed  to  consider  it  the  unalterable  judgment  of  the  House ,  and  the 
petitioner,  as  recognisor,  was  induced  to  believe  that  his  recogmsance  was 
thenceforth  discharged ;  that  the  appellant  had,  some  time  since,  taken  the 
benefit  of  the  insolvent  debtors'  act,  and  his  whole  property  and  effects 
bad  been  assigned  over  for  the  benefit  of  his  creditors ;  that  the  petitioner 
felt  it  necessary  for  his  protection  to  have  the  sense  of  the  House  as  to 
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how  far  the  alteration  could  affect  him  the  petitioner,  humbly  submitting, 
that  after  the  judgment  was  given,  engrossed,  signed,  and  read  in  the 
House,  after  parties  had  acted  on  the  footing  that  no  costs  were  to  be 
allowed,  after  the  appellant  had  become  insolvent,  and  assigned  his  pro- 
perty for  the  benefit  of  creditors,  after  the  appeal  was  dismissed,  and 
there  was,  consequently,  no  appeal  or  party  before  the  House ;  under  all 
these  cbrcumstances,  he  humbly  submitted,  that  no  amendment  could  be 
made  on  the  judgment  so  as  to  a£fect  him ;  and  therefore  prayed  their 
Lordships  that  the  order  for  amending  the  said  judgment  might  be  rescinded, 
or  at  least,  that  the  said  order  should  not  be  allowed  to  affect  the  peti- 
tioner by  reason  of  the  said  recognisance,  and  that  the  said  recognisance 
should  be  ordered  to  be  held  as  cancelled  from  the  time  the  said  judgment 
was  pronounced  by  the  House,  and  that  the  petitioner  might  be  heard  by 
himself  or  his  counsel  on  the  matter  of  his  petition.  Referred  to  the 
Appeal  Committee,  and  ordered  that  the  order  made  yesterday  be  not 
delivered  out  till  further  orders. 

2  June,  1840. — It  was  moved,  That  the  judgment  of  this  House,  of  the 
15th  July,  1837,  and  which  judgment  was,  by  order  of  this  House,  of  the 
14th  August,  1838,  amended,  by  adding,  at  the  end  thereof,  the  following 
words,  QAnd  it  is  further  ordered,  that  the  appellant  do  pay  or  cause  to 
be  paid  to  the  reipondents  tho  costs  incurred  in  respect  of  the  said  appeal ; 
the  amount  thereof  to  be  certified  by  the  clerk  assistant] ;  but  the  deli- 
verii^  out  of  which  judgment  was,  by  order  of  this  House,  of  the  16th 
August,  1836,  suspended, — be  taken  into  further  consideration.  Con- 
sideration being  had  thereof,  it  was  moved  to  add  at  the  end  of  the  said 
amendment  the  following  words  ^not  exceeding  <£150].  The  question 
was  put  thereupon.    It  was  resolved  in  the  affirmative  ('). 


(')  See  Mr.  Moore's  Priv/  Coancil      cases  of  an  early  date,  upon  rehearings 
Reports,  voL  i.  p.  133,  where  some      in  the  Hoose  of  Lords,  are  cited. 
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Judicial  and  Legislative  Divorce,  465 — Earft/  attempts  to  reform  the  Law 
of  Divorce  in  England^  467. — Their  failure,  ib. — Case  of  Marquis 
of  Northampton,  468. — Opinion  of  Cranmer  in  favour  of  Dissolubility 
in  certain  cases,  470. — That  opinion  overruled,  and  Doctrine  of  In- 
dissolubility estahlished,  471. — Consequent  necessity  of  LegiskUive  Di- 
vorce in  special  cases,  ib. — Case  of  Lord  Boos,  ib. — Of  Earl  of 
Macclesfield,  471. — Of  Duke  of  Norfolk,  ib. — Bills  of  Divorce  by  the 
Wife,  475.— Case  of  Mrs.  Addison,  '\h.—Of  Mrs,  Turton,  478.— Of 

Mrs.  Battersby,  479.— (^  Mrs,   Teush,  ib Of  Mrs.  Moffat,  481.— 

General  Be/lectiotis  as  to  the  claim  of  the  Wife,  482. — Observations  by 
Lord  Brougham,  485. 

In  this  country  we  have  two  distinct  species  of  divorce ; 
the  one  Judicial,  the  other  Parliamentary  (*).  Of  these, 
the  former  is  limited  to  tribunals  of  ecclesiastical  juris- 
diction ;  while  the  latter,  as  its  name  imports,  can  only 
be  obtained  from  the  legislature. 

Judicial  divorce  is  granted,  either  on  the  ground  of 
legal  impediments,  or  on  the  ground  of  conjugal  trans- 
gression. 

Le^al  impediments  obstruct  the  constitution  of  the 

(')  These  distinctions  are  not  strictly      stood  acceptation,  and  will  answer  for 
accurate ;  but  they  have  a  well-under-      practical  purposea 
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matrimonial  contract;  as,  for  example,  midue  consan- 
guinity or  affinity,  physical  incompetency,  mental  inca- 
pacity, &c.  When  any  one  of  these  impediments  exists, 
the  marriage  is  invalid  ab  initio ;  and  the  Court  Spiritual 
will  pronounce  what  (with  questionable  propriety)  is 
termed  a  sentence  of  divorce  a  vinculo  matrimonii  {^). 

Conjugal  transgression,  on  the  other  hand,  assumes  the 
legal  constitution  of  the  contract.  Thus  adultery,  and 
all  other  descriptions  of  matrimonial  delinquency,  neces- 
sarily pre-suppose  a  marriage  of  original  validity.  In 
such  a  case,  the  court  spiritual  has  no  power  to  dissolve 
the  contract,  but  administers  redress  by  the  mild  sentence 
of  divorce  a  mema  et  thoro ;  a  sentence  involving  mere 
separation ;  which  may  cease  at  the  joint  volition  of  the 
parties,  whose  reconciliation  is,  in  fact,  contemplated  by 
the  judgment  of  the  court.  SeparantuVy  sed  remanent 
conjugeSj  is  the  maxim  of  ecclesiastical  tribunals. 

The  truth  appears  to  be,  that  the  rules  of  these  courts 
are  based  upon  the  canons  of  the  Roman  CathoUc 
Church,  by  which  marriage,  once  duly  constituted,  is 
considered  indissoluble.  This  attribute  of  indissolubi- 
lity was  not  displaced  at  the  Reformation ;  for  the  law, 
in  causes  matrimonial,  notwithstanding  the  change  in 
our  religion,  continued  to  be  administered  conformably 
to  the  ancient  system ;  a  system  which  still  governs  the 
decisions  of  our  spiritual  tribunals.  Prom  the  binding 
authority  of  the  canon  law,  those  courts  have  never  been 
released.  "  The  whole  of  our  matrimonial  law,  in  matter 
and  form,  is  constructed  upon  it.  Some  canons  of  our 
own  may  have  varied  it ;  and  the  legislature  itself  has 

(I*)  It  is  snrely  an  inaccurate  use  of  as  granted  by  the  ecclesiastical  courts 

language,  to  call  that  a  sentence  of  of  this  country,  is  really  no  more  than 

divorce  a  tinculoy  where  there  is  in  fact  a  judicial  ascertainment  of  the  nollity 

no  legal  tineulum  to  be  dissolved.    The  of  the  marriage, 
sentence  of  divorce  a  tinculo  matrmoniiy 
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swept  away  certain  parts  of  it.  But  the  doctrine  of  in- 
dissolubility remains  in  ftiU  force  (')." 

In  the  earlier  stages  of  the  Reformation,  a  general  re- 
vision of  the  ecclesiastical  code  was  contemplated ;  and 
especial  attention  was  directed  to  the  law  of  divorce. 
A  commission  was  issued  by  Henry  VIII.,  and  renewed 
by  his  son,  Edward  VI.,  authorising  Archbishop  Cranmer 
and  other  leading  ecclesiastics,  to  inquire  into  this  sub- 
ject, and  report  to  the  Crown  the  result  of  their  delibera- 
tions. These  commissioners  embodied  their  opinions 
and  suggestions  in  the  form  of  a  work,  which  was  subse- 
quently published,  under  the  title  of  "  Reformatio  Legum 
Ecclesiasticarum.''  Had  their  proposed  emendations  been 
adopted,  the  quality  of  indissolubility  would  no  longer 
have  attached  to  the  matrimonial  contract ;  for  they  ad- 
vised, that  in  cases  of  adultery,  malicious  desertion,  long 
absence,  or  capital  enmities,  the  marriage  should  be  dis- 
solved, with  liberty  to  the  injured  party  to  marry  again. 
They  also  recommended  that  the  remedy  of  divorce  a 
menm  et  thoro  should  be  entirely  abrogated  and  done 
away  with. 

The  report  of  these  commissioners  (chiefly  the  work  of 
Archbishop  Cranmer)  was  completed  in  the  reign  of 
Edward  VL ;  but  in  consequence  of  the  premature  death 
of  that  monarch,  their  whole  emendatory  scheme  fell  to 
the  ground. 

The  consideration  of  the  subject  was  indeed  resumed  in 
the  1st  of  Elizabeth,  when  a  Bill  was  introduced  to  renew 
the  appointment  of  commissioners:  but  this  measure 
dropped  on  the  second  reading  in  the  House  of  Com- 
mons and,  as  we  learn  from  Burnet,  was  not  again 
revived. 

The  opinions  of  the  principal  Ecclesiastical  authorities 

(0  Per  Sir  William  Scott,  2  Hag.  301. 

H  H  2 
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of  this  period,  with  respect  to  adultery  and  divorce,  are 
demonstrated  by  the  discussion  which  took  place  upon 
the  well-known  case  of  Parr,  Marquis  of  Northampton, 
(brother  of  Cajtherine  Parr,  the  widow  of  Henry  Vni.) 
thus  reported  by  Bishop  Burnet : — 

11  January,  1548  (1  Edward  VI.) — ^The  Marquis  of  Northampton, 
brother  to  the  Queen  Dowager,  had  married  Anne  Bouchier,  daughter  to 
the  Earl  of  Essex,  the  last  of  that  name;  but  she  being  convicted  of 
adultery,  he  was  divorced  from  her ;  which,  according  to  the  law  of  the 
Ecclesiastical  Courts,  was  only  a  separation  from  bed  and  board.  Upon 
which  divorce  it  was  proposed,  in  King  Henry's  time,  to  consider  what 
might  be  done  in  favour  of  the  innocent  person  when  the  other  was 
convicted  of  adultery.  So,  in  the  beginning  of  King  Edward's  reign,  on 
the  7th  May,  a  commission  was  granted  to  the  Archbishop  of  Canterbury, 
the  Bishops  of  Duresme  and  Rochester,  Dr.  Ridley  and  six  more,  ten  in 
all,  to  try  whether  the  Lady  Anne  was  not  by  the  word  of  Grod  so  law- 
fully divorced  that  she  was  no  more  his  wife,  and  whether  thereupon  he 
might  not  marry  another  wife.  This  being  a  new  case  of  great  import- 
ance, Cranmer  resolved  to  examine  it  with  his  ordinary  diligence ;  and 
searched  into  the  opinions  of  the  Fathers  and  Doctors  so  copiously,  that 
his  collection  about  it  grew  into  a  large  book  (the  original  whereof  I  have 
perused),  the  greatest  part  of  it  being  either  written  or  marked  and  inter- 
lined with  his  own  hand.  This  required  a  longer  time  than  the  Marquis  of 
Northampton  would  stay ;  and  therefore,  presuming  on  his  great  power, 
without  waiting  for  judgment  he  solemnly  married  Elizabeth,  daughter 
to  Brooke,  Lord  Cobham.  On  the  28th  January  information  was  brought 
to  the  Council  of  this.  So,  he  being  put  to  answer  for  himself,  said  he 
thought  that  by  the  word  of  God  he  was  dischai^d  of  his  tie  to  his 
former  wife  ;  and  the  making  marriage  indissoluble  was  but  a  part  of  the 
Popish  law,  by  which  it  was  reckoned  a  sacrament ;  and  yet  the  Popes, 
knowing  that  the  world  would  not  easily  come  under  such,  a  yoke,  had, 
by  the  help  of  the  Canonists,  invented  such  distinctions  that  it  veas  no 
uneasy  thing  to  make  w  marriage  void  among  them  ;  and  that  the  con- 
dition of  this  (the  Reformed)  church  was  very  hard  if,  upon  adulteries, 
the  innocent  must  either  live  with  the  guilty  or  be  exposed  to  tempta- 
tions to  the  like  sins,  if  a  separation  only  was  allowed,  but  the  bond  of  the 
marriage  continued  undissolved.  But  since  he  had  proceeded  so  far 
before  the  delegates  had  given  sentence,  it  was  ordered  that  he  and  his 
new  wife  should  be  parted ;  and  that  she  should  be  put  into  his  sister  the 
Queen  Dowager's  keeping  till  the  matter  were  tried,  whether  it  were 
according  to  the  will  of  God  or  not,  and  that  then  further  orders  should 
be  given  in  it.     Upon  this  the  delegates  made  haste;  and  the  whole 
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question  was  divided  into  eight  queries,  which  were  put  to  some  learned 
men  (who  these  were  does  not  appear),  and  they  returned  their  answer 
in  favour  of  the  second  marriage  (<*).  In  the  end,  sentence  was  given 
allowing  the  second  marriage,  and,  by  consequence,  confirming  the  Mar- 
quis of  Northampton's  marriage  to  his  second  wife ;  who,  upon  that,  was 
suffered  to  cohabit  with  him. 

Four  years  afterwards,  in  the  6  Edward  VL,  the  Mar- 
quis was  advised  to  bring  in  a  Bill  to  confirm  his  second 
marriage  («).  This  Bill  passed  both  Houses,  and  received 
the  royal  assent;  Lords  Derby  and  Stourton,  and  the 
Bishops  of  Carlisle  and  Norwich,  protesting  against  it  on 
grounds  which  are  not  stated.  The  act  confirms  the 
marriage,  and  declares  it  to  have  been  "  lawful  by  the  law 
of  Grod, — any  decretal,  canon  ecclesiastical,  law,  or  usage 
to  the  contrary  notwithstanding." 

In  the  following  year,  however,  on  the  death  of  Edward, 
his  sister  Mary  ascended  the  throne ;  and  one  of  the  first 
measures  of  her  reign  was  to  bring  the  Marquis  of 
Northampton  to  trial  for  treason,  of  which  he  was  con- 
victed; and  an  act  was  shortly  thereafter  passed,  repealing 
the  act  by  which  his  second  marriage  had  been  confirmed. 
This  act,  Burnet  says,  "  was  much  argued  in  the  House 
of  Commons,  and  on  the  28th  of  November  it  was  agreed 
to.  It  recites  that  the  act  confirming  the  second  marriage 
was  procured  more  upon  untrue  surmises,  and  private 
respects,  than  for  any  public  good  and  increase  of  virtue : 
and  that  it  was  an  encouragement  for  sensual  persons  to 


(^)  See  Appendix,  No.  7- 

(*)  This  hill  is  often,  hut  erroneously, 
referred  to,  as  the  earliest  example  of 
Parliamentary  divorce  (Shelford,  373). 
It  was  not  a  divorce  bill ;  neither 
did  it  proceed  upon  the  principle  of 
a  divorce  bill.  Its  object  was  merely 
to  declare  that  the  adultery  of  the 
first  wife,  followed  by  the  Ecclesias- 
tical  sentence,  entitled  the  Marquis 


to  take  a  second  wife.  The  principle 
on  which  the  act  passed  assumed  the 
jurisdiction  of  the  Church  Courts,  to 
dissolve  the  marriage  proprio  tigore. 
The  act  did  not  divorce  the  parties, 
but  merely  declared  them  to  be  <Uready, 
by  the  ecclesiastical  sentence,  suffi- 
ciently divorced  to  admit  of  the  Mar- 
quis marrying  again. . 
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practise  by  false  allegatioiis,  that  they  might  be  separated 
from  their  wives,  rather  than  a  precedent  to  induce  people 
to  live  with  their  wives  in  a  godly  sort/' 

It  does  not  appear  that  this  repealing  statute  expressly 
reversed  or  annulled  the  sentence  of  the  delegates  by 
whom  the  second  marriage  of  the  Marquis  had  been  pro- 
nounced valid.  Neither  does  it  contain  any  abstract  or 
general  declaration  of  the  indissolubility  of  the  matri- 
monial contract  in  its  onm  nature;  the  opinion  of  the 
leading  reformers  of  this  period,  and  more  especially  of 
Archbishop  Cranmer,  undoubtedly  being  that  in  cases  of 
adultery  and  malicious  desertion,  the  injured  party  ought 
to  be  relieved  by  sentence  of  divorce  a  vinctdo  maPri- 
monii. 

It  is  probable  that  such  continued  to  be  the  prevailing 
opinion  during  the  greater  part  of  the  reign  of  Queen 
Elizabeth.  In  1601,  however,  it  was  solemnly  determined 
by  the  Court  of  Star  Chamber,  that  a  second  marriage, 
living  the  first  wife,  divorced  for  adultery,  was  inva- 
lid (^).  This  was  declared  by  John  Whitgift,  Archbishop 
of  Canterbury,  with  the  advice  of  the  most  eminent 


(')  **  A  divorce  for  adultery  was  an- 
ciently a  vinculo  matrimoiUi ;  and  there- 
fore, in  the  beginning  of  the  reign  of 
Queen  Elizabeth,  the  opinion  of  the 
Church  of  England  was,  that  after  a 
divorce  for  adultery  the  parties  might 
marry  again.  But  in  Foljambe's  case, 
anno  44  Elizabeth,  in  the  Star  Chamber 
that  opinion  wu  changed ;  and  Archbishop 
Bancroft,  on  the  opinion  of  divines, 
held  that  adultery  was  only  a  cause  of 
divorce  a  menta  et  thoro,"  3  Salk.  138. 
The  case  of  Foljambe  is  thus  reported 
by  Moore,  683 :  **  Rye  u.  Foljambe, 
February  13th,  anno  44  Elizabeth.  In 
Camera  Stellata  fut  declare  per  tout  le 
Court,  que  Ion  Foljambe  fut  divorce  de 


sa  primer  femme  pur  rincontinency,  et 
apres  eut  marie  Sarah  Poge  le  fils  de 
Rye,  vivant  son  primer  femme,  ques 
cest  fut  une  void  marriage ;  quia  le 
primer  divorce  nest  quea  iiMitja  et  tharo 
et  nemy  a  vinculo  matrimonii,  Et  John 
Whitgift  a  donq  Arch,  de  Cant',  dit 
quil  a  appel  a  lui  a  Lambeth  lee  plus 
sage  Divins  et  Civiliens  et  ces  tout 
avoent  ceo  agree."  Both  Reports  as- 
sign the  same  date  to  the  case,— 
namely,  the  44th  Elizabeth  (1601). 
Bancroft  did  not  become  Archbishop 
of  Canterbury  till  1604,  and  therefore 
the  decision  appears  to  be  more  cor- 
rectly attributed  to  Archbishop  Whit- 
gift. 
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divines  and  civilians  of  the  period ;  and  the  whole  Court 
assented  to  the  proposition, — ^which  has  ever  since  been 
considered  the  law  of  the  land. 

This  important  decision  was  in  effect  a  re-^asertion  of 
the  doctrine  of  matrimonial  indissolubility ;  a  doctrine 
exploded  in  the  other  Protestant  countries  of  Europe, 
but  retained  in  England,  and  still  held  sacred  and  invio- 
lable  in  all  our  courts  of  justice  («). 

The  result  therefore  of  this  deduction  is,  that  a  valid 
English  marriage  cannot  be  dissolved  by  mere  jvdicial 
authority.  Hence  the  necessity  of  a  special  Act  of  Parlia- 
ment, when  divorce  a  vinculo  matrimonii  is  sought  to  be 
obtained ;  of  which  remedy  we  have  the  earliest  genuine 
example  in  the  case  of  Lord  Roos  (*») ;  where,  after  the  Spi- 
ritual Court  had  pronounced  sentence  of  divorce  a  mensa 
et  thoro  on  the  ground  of  adultery  committed  by  Lady  Roos, 
an  express  statute  was  passed  by  the  Legislature,  granting 


(v)  See  the  case  of  Rex  v.  Lolly,  Rus. 
and  Byan,  237.  This  principle  of  in- 
diBSolnbility,  even  with  the  Catholics 
(from  whom  we  derive  it),  is  not  of 
Tery  high  antiquity.  It  was  not  esta- 
blished till  the  Coonoil  of  Trent. 
(Sanchez,  Lib.  2.  Disp.  6.  8.2.  Pothier, 
Lib.  3.  Father  Paul,  737.  Bishop  Cozen's 
alignment  in  Lord  Roos'  case — Session 
1669,  imfra).  With  them  it  seems  to  be 
a  consequence  of  holding  marriage  a 
merwueKt,  We  reject  the  notion  of  a 
sacrament,  and  yet  we  say  marriage  is 
indissoluble.  It  is  perhaps  some  pos- 
sible inconsistency  in  this  respect 
which  has  warranted  the  granting  of 
Divorce  Bills  in  Parliament.  Because 
if  the  marriage-contract  were  really 
held  absolutely  indissoluble  in  its  own 
nature  (as  the  Catholics  maintain), 
even  the  Legislature  itself  could  not 
grant  divorce  a  tinoulo  matrttNonM. 

To  discuss  this  point  satisfactorily 
would  require  me  to  intrude  in  the 


regions  of  abstruse  theological  disquisi- 
tion, which  I  feel  myself  alike  unwilling 
and  incompetent  to  do ;  but  I  repose 
on  the  authority  of  Lord  Brougham, 
who,  in  Mrs.-  Moffat's  case  (Session 
1832,  infra)y  declared,  that,  in  his 
opinion,  a  conscientious  Roman  Ca- 
tholic would  not  feel  himself  at  liberty 
to  marry  again  on  the  mere  strength 
of  an  Act  of  Parliament,  his  first  wife 
being  still  alive. 

Upon  the  whole,  it  appears  that  the 
proposed  reform  of  the  Ecclesiastical 
code  having  miscarried,  matters  under 
it  remained  pretty  much  as  they  had 
been  before ;  and,  inter  alia,  we  retained, 
in  a  qualified  sense,  this  doctrine  of  in- 
dissolubility. I  say,  in  a  qualified  sense, 
because  the  fetters  of  matrimony  are 
often  rent  asunder  by  the  Legislature, 
although  they  cannot  be  dissolved  or 
displaced  by  mere  judicial  authority. 

{*")  Session  16(39,  infra. 
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for  the  first  time  the  more  eflFectual  reparation  of  an  abso- 
lute rescission  of  the  contract. 

The  successful  argument  of  Bishop  Cozens  in  that  im- 
portant  case  (%  gives  us  a  very  clear  conception  of  the 
principles  on  which  the  Legislature  originally  interposed, 
to  grant  relief  in  this  form.  The  bill  was  vehemently 
opposed  by  the  Roman  Catholic  members  of  both  Houses. 
It  was  also  opposed  by  persons  who,  though  professing 
the  reformed  religion,  were  yet  of  opinion,  that  the 
allowance  of  divorce  a  mruyulo  would  be  productive  of 
injurious  consequences  to  the  public  morals.  The  advo- 
cates of  the  measure,  on  the  other  hand,  while  they 
abjured  an  unlimited  freedom  of  divorce,  at  the  caprice 
or  volition  of  the  parties,  contended  that  divorce  a  vin- 
culo  might  safely  be  conceded  for  the  Scriptural  causes 
of  aduUery  and  malicious  desertion;  which,  according 
to  God's  ordinances,  dissolved  the  marriage  contract 
By  the  Mosaical  institutions,  the  terms  of  divorce  were, 
"  Be  thou  expelled  from  me,  and  free  for  anybody  dseP 
Under  the  dispensation  of  the  New  Testament,  a  hus- 
band whose  wife  was  dismissed  for  fornication  might 
take  another  wife.  The  words  of  our  Saviour  on  this 
head,  as  recorded  in  the  fifth  and  nineteenth  chapters  of 
the  Gospel  according  to  St.  Matthew,  had  rendwjed  it  a 
matter  of  necessary  and  irresistible  implication,  that  a 
second  marriage,  under  such  circumstances,  was  valid 
and  unobjectionable.  As  to  the  supposed  inconveniences 
that  might  arise  from  awarding  divorce,  the  supporters 
of  the  bill  maintained,  that  greater  inconveniences  would 
arise  from  refusing  it.  They  urged,  that  to  declare  mar- 
riage positively  indissoluble,  under  all  circumstances,  and 
in  spite  of  all  descriptions  and  degrees  of  conjugal  trans- 
gression, would  be  not  only  unscriptural,  but  highly 

(')  See  Lord  Roos'  case,  session  1669  ;  infra. 
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impolitic ;  that  marriage,  a  holy  estate,  intended  for  the 
comfort  and  enjoyment  of  both  the  sexes,  ought  not  to  be 
converted  into  an  instrument  of  punishment ;  that  to 
withhold  divorce  from  an  injured  husband,  was  but  to 
tempt  him  to  commit  sin,  and  to  give  his  wife  an  oppor- 
tunity of  palming  a  spurious  offspring  upon  her  husband. 
And,  finally,  they  maintained,  that  if  a  second  marriage 
were  not  allowed  in  cases  of  adultery,  the  consequences 
would  be  dangerous  to  society;  for  the  spouses  con- 
demned to  a  hateful  and  inextricable  union,  would  be 
apt  to  resort  to  practices  against  each  other,  worse  in 
their  consequences  and  example  to  society,  than  any  evils 
that  could  possibly  arise  from  a  moderate  and  Christian 
exercise  of  the  remedy  of  divorce.  These  arguments 
prevailed ;  and  their  success  was  regarded  as  a  triumph 
by  the  Protestant  party. 

The  next  two  instances  of  Parliamentary  divorce,  were 
those  of  the  Duke  of  Norfolk  (J),  and  the  Earl  of  Maccles- 
field C');  whose  wives,  respectively,  were  charged  with 
adultery.  In  the  Duke  of  Norfolk's  case,  the  biU  of  divorce 
was  not  supported  by  any  ecclesiastical  sentence;  but 
a  judgment  at  law  against  the  adulterer  was  given  in 
evidence.  In  the  case  of  Lord  Macclesfield,  there  was 
neither  judgment  at  law,  nor  sentence  ecclesiastical ;  the 
bill  passing  on  its  own  merits  under  the  high  sanction  of 
Lord  Somers. 

These  three  precedents  may  be  considered  to  have 
established  the  practice  of  Parliament  upon  bUls  of  di- 
vorce; although,  in  the  progress  of  time,  important  changes 
and  improvements  were  introduced,  in  the  order  and 
method  of  proceeding. 

On  a  retrospect  of  one  hundred  and  seventy  years, 
since  the  establishment  of  the  system  of  Parliamentary 

(0  Sessions  1692, 1609, 1700  ;  infra,  (^)  Session  1697-8 ;  infra. 


474  THE  PRACTICE  ON   BILLS   OP  DIVORCE. 

divorce  a  vinculo^  I  find  no  case  in  which  that  remedy  has 
been  awarded  or  sought,  without  a  charge  of  adultery. 
There  is  no  example  of  a  bill  of  divorce  for  malicious 
desertion ;  although,  in  the  other  Protestant  countries  of 
Europe,  that  offence,  properly  established,  is  considered  a 
scriptural  ground  of  divorce  a  vinculo  matrifnonii  (').  In 
Scotland,  wHfiil  desertion  for  four  years,  followed  by  a 
judicial  requisition  of  conjugal  rights  on  the  part  of  the 
complainant,  warrants  a  dissolution  of  the  contract  ("'). 
And  it  is  not  undeserving  of  attention  that  the  argument 
of  Bishop  Cozens,  in  Lord  Roos's  case,  was  not  limited 
to  adultery,  but  included  within  its  range  this  crime  of 
malicious  desertion,  by  which,  as  well  as  by  adultery,  he 
appears  to  have  contended  that  the  nuptial  bond  was 
rescinded.  One  of  the  Standing  Orders  of  the  House  of 
Lords  requires  that  all  bills  of  divorce  shall  be  preceded 
by  a  sentence  of  separation  a  mensa  et  (haro^  issuing  out 
of  the  Ecclesiastical  Court.  But  malicious  desertion, 
unless  in  conjunction  with  acts  of  cruelty  ("),  is  not  in 
that  court  recognised  as  a  ground  for  such  sentence; 
and,  therefore,  unless  the  House  of  Lords  might  be  in- 
duced, in  an  extreme  case,  to  relax  or  to  dispense  with 
the  Standing  Order,  it  is  impossible  that  a  bill  for  mali- 
cious desertion  can  even  be  submitted  to  the  considera^ 
tion  of  Parliament.  What  might  be  the  result  of  such 
an  application,  strongly  supported  by  evidence  of  wilful 
and  long-continued  desertion  and  abandonment,  must  be 
matter  of  conjecture,  or,  at  best,  of  very  doubtftil  specu- 
lation; the  discretion  of  Parliament  being  unfettered  by 
precedents,  and  open  to  a  free  consideration  of  the  special 
circumstances  of  every  new  case. 
The  system  of  Parliamentary  divorce  had  been  in 


(«)  Voet  de  Divortiis,  Ub.  24.  s.  12.  (»)  Erekine'a  Institute,  B.  L  T.  6.  s.  44. 

(°)  1  Hag.  120. 
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operation  for  one  hundred  and  thirty  years,  before  any 
instance  arose  of  an  application  for  that  species  of  relief 
at  the  suit  of  the  wife  (o).  In  the  session  of  1801,  how- 
ever, a  remarkable  case  occurred ;  the  case  of  Mrs.  Addi- 
son, where  it  appeared,  that  her  husband,  Mr.  Addison, 
had  for  some  time  maintained  a  criminal  intercourse 
with  Mrs.  Campbell,  his  wife's  own  sister,  then  married 
to  Doctor  Campbell,  an  officer  in  the  service  of  the  East 
India  Company.  For  this  injury  Dr.  Campbell  recovered 
a  verdict  against  Mr.  Addison  for  five  thousand  pounds ; 
and  Mrs.  Addison  herself  proceeded  against  him  in  the 
Ecclesiastical  Court,  where  she,  in  due  time,  obtained  a 
sentence  of  divorce  a  mensa  et  thoro.  These  were  the 
circumstances  under  which  she  now  applied  to  Parlia- 
ment to  be  relieved  by  bill  of  divorce  from  aU  connexion 


(o)  In  Baying  so,  I  must  not  be  sup- 
posed to  overlook  the  case  of  Mrs. 
Wharton,  who  obtained  an  act  of  di- 
vorce in  2  &  3  William  and  Mary  (Ses- 
non  1690);  but  the  object  of  the  bill, 
in  that  case,  appears  to  have  been 
merely  a  declaration  of  nullity.  The 
circumstances  were  similar  to  those 
which  occurred  in  the  recent  well- 
known  case  of  Mr.  Wakefield  and 
Miss  Turner  (Session  1827,  infra).  The 
case  also  of  the  Countess  of  Anglesea 
(12  William  III.)  is  no  exception  to  the 
general  proposition  stated  in  the  text. 
There  a  petition  was  presented  by  her 
Ladyship  for  leave  to  bring  in  a  bill  of 
teparoitwH  against  her  husband  the  Mar- 
quis for  cruelty.  On  the  25th  of  Feb., 
1700,  a  committee  of  the  Lords  was 
appointed  with  a  view  of  endeavouring 
to  effect  a  reconciliation  between  the 
parties.  They  reported  to  the  House 
that  the  Countess  refused.  Whereupon 
a  debate  arose  whether  she  should  have 
leave  to  bring  in  a  bill,  and  it  was 
resolved  in  the  affirmative  ;  Lord 
Somers  being  present.    Against  this 


resolution  a  protest  was  entered  by 
Lord  Haversham,  on  the  ground  that 
there  was  no  precedent  for  such  a  bill 
iriMottt  an  abtdute  dvoaree.  The  Bishop 
of  Ely  was  sent  to  fetch  the  Countess ; 
who  declared  her  life  in  danger  from 
the  Earl's  cruelty.  Witnesses  were  ex- 
amined. The  bill  passed  both  Houses, 
and  received  the  royal  assent.  But  it 
evidently  was  not  a  bill  of  divorce  a 
vinculo  matrimonii.  See  also  the  case  of 
Lady  Ferrens,  who,  on  the  23d  March, 
1758,  presented  to  the  Lords  a  bill  of 
separation  against  the  Earl,  "  for  the 
cruelty  of  the  said  Earl,  and  for  settling 
a  maintenance  for  the  said  Countess 
out  of  the  estate  of  the  said  Earl." 
This  was  not  a  bill  of  divorce  a  vineuhf 
but  apparently  a  mere  separation,  such 
as  might  have  been  had  in  Doctors' 
Commons ;  and  the  surprise  is,  that  a 
resort  to  Parliament  was  considered 
necessary  for  such  a  purpose.  The 
proceedings  were  nearly  the  same  as 
in  the  older  case  of  the  Countess  of 
Anglesea.    The  bill  passed. 
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with  a  husband  thus  at  once  convicted  of  adultery  and 
incest.  Strong  as  the  case  was  in  all  respects,  and  irre- 
sistible as  were  the  proofs,  it  may  perhaps  appear  sur- 
prising that  any  hesitation  should  have  been  felt  in 
awarding  redress  to  this  much-injured  wife.  Doubts, 
however,  as  to  the  expediency  of  passing  the  bill  were 
seriously  entertained  by  very  great  authorities.  The  Lord 
Chancellor  (Eldon)  and  Lord  Rosslyn  at  first  were  decidedly 
opposed  to  it.  But  their  scruples  were  overcome  by  a 
powerful  speech  from  Lord  Thurlow,  who,  in  the  debate, 
observed,  *'that  he  had  been  induced  by  the  circum- 
stances of  this  extraordinary  case  to  examine  the  law  of 
divorce  as  it  stood  at  all  periods  of  time,  under  the  Mosaic 
institutions,  and  by  the  Gospel.  He  found  that  a  woman 
might  be  put  away  for  adultery,  and  there  was  no  in- 
junction that  a  wife  might  not  for  the  same  crime  have 
similar  redress  against  her  husband.  Neither  was  there 
any  prohibition  to  restrain  the  parties  from  marrying 
again.  Divorce  might  be  granted  in  a  great  variety  of 
circumstances ;  their  Lordships,  in  such  cases,  governing 
themselves  by  the  exercise  of  their  own  wisdom  and  dis- 
cretion. Mrs.  Addison  complained  of»  her  husband,  not 
merely  on  the  ground  of  adultery,  but  on  the  aggravated 
ground  of  incestuous  adultery.  Let  their  Lordships  sup- 
pose, by  way  of  illustration,  that  Mr.  Addison  had  carried 
on  a  criminal  connexion  with  Mrs.  Addison's  sister  pre- 
viously to  his  marriage  with  Mrs.  Addison.  In  that  case, 
he  could  not  have  contracted  marriage  with  his  present 
wife ;  because  such  marriage  would  have  been  tainted 
with  incest ;  and  if  entered  into,  would  have  been  pro- 
nounced by  the  Ecclesiastical  Court  void  in  itself.  Look, 
then,  at  the  question  as  it  actually  stood.  Were  Mrs. 
Addison  ever  so  much  inclined  to  forgive  her  husband,  a 
reconciliation  could  not  legally  take  place ;  because  sub- 
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sequent  connexion  between  them  as  man  and  wife  would 
be  incestuous.  It  therefore  appeared  to  him  irreconcila- 
ble to  every  principle  of  justice  to  refuse  this  divorce." 
Lord  Eldon  and  Lord  Rosslyn,  after  expressing  their  ob- 
ligation to  their  noble  and  learned  friend  for  the  new 
light  in  which  he  had  placed  the  question,  assented  to 
the  bill,  which  accordingly  passed  into  law  (p). 

One  of  the  arguments  employed  by  Lord  Thurlow  to 
Induce  the  House  of  Lords  to  pass  Mrs.  Addison's  divorce 
bill  was,  the  great  improbability  that  any  case  so  flagrant 


(p)  The  ecclesiastical  principle  relied 
upon  by  Lord  Thurlow,  and  acquiesced 
in  by  Lords  Rosslyn  and  Eldon  (to  the 
effect,  at  least,  of  inducing  them  to 
waive  their  objections  to  the  bill  of 
Mrs.  Addison),  appears  to  be  this : — 
that  an  affinity  is  established,  not  only 
by  marriage,  but  by  illicit  intercourse 
between  the  sexes,  forbidding  subse- 
quent connexion  within  the  proscribed 
degrees  of  that  affinity.    Thus,  on  the 
one  hand,  Mr.  Addison,  by  the  relation 
of  affinity  incident  to  his  marriage, 
was  of  course  barred  intercourse  with 
all  relatives  of  his  wife  standing  within 
the  forbidden  degrees  of  that  affinity. 
And,  on  the  other  hand,  by  the  affinity 
incident  to  his  criminal  conversation 
with  his  wife's  sister,  he  was  in  like 
manner  barred  intercourse  with  all  her 
relatives  standing  within  the  forbidden 
degrees  of  that  affinity.    His  own  wife 
therefore  came  inunediately  within  the 
scope  of  this  latter  deprecation ;  and 
so  the  married  parties,  by  an  insur- 
mountable   barrier,    were    excluded 
from  aU  future  cohabitation. 

That  this  is,  or  was,  the  law  of  the 
chnrch,  is,  I  presume,  unquestionable, 
since  we  have  it  on  such  high  author- 
ity ;  and  since,  moreover,  it  was  so 
declared  by  Bishop  Horsley  in  Mrs. 
Tensh's  case  (Session  1805,  infra).  It 
is  probable,  too,  that  a  precise  canon 


may  be  found  for  it  by  those  who  are 
more  conversant  than  I  am  with  this 
kind  of  learning.  I  have  searched  for 
it  in  vain. 

An  act  of   the   Scots  Parliament, 
passed  in  1649,  declares  that  affinity  is 
equally  contracted  by  unlawful  com- 
pany of  man  and  woman,  as  by  mar- 
riage.   But  even  before  that  act  was 
passed,  there  was  a  case  about  1625  of 
George  Sinclair,  a  schoolmaster,  who 
was  convicted  of   carnal  intercourse 
with  two  sisters,  his  pupils  ;  for  which 
he  was  sentenced  to  be  dro^vned.    The 
charge  against  him  was,  **  that  he  maist 
shamefully  gave  the  use  of  his  body 
to  twa  young  damosells,  baith  being 
sbters ;  the  ane  namit  Margaret  Hen- 
derson, and  the  other  Catharine  Hen- 
derson, baith  his  scholars,  and  young 
virgins ;  and  thereby  committed  no- 
tour and  manifest  incest."    This  sen- 
tence clearly  proceeded  on  the  notion 
of  an  affinity  incident  to  the  guilty 
commerce,    independently    of  matri- 
mony.   The  act  of  1649,  however,  was 
rescinded  in  1661 ;  and  the  case  of  the 
schoolmaster   is  not  now  considered 
law  in  Scotland.    See  Appendix,  No.  8. 
The  preposterous  extremes  to  which 
this  doctrine  of  an  affinity  created  by 
mere  illicit  intercourse  between  the 
sexes  was  carried  in  former  tiroes,  ap- 
pears from  the  singular  case  of  Mar- 
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would  ever  occur  again.  On  the  15th  March,  1831, 
however,  the  wife  of  Mr.  Turton  presented  a  petition  for 
divorce  against  her  husband  under  circumstances  very 
nearly,  though  not  entirely,  similar.  In  1822,  Mr.  and 
Mrs.  Turton  had  repaired  to  India,  accompanied  by  Miss 
Brown,  a  sister  of  Mrs.  Turton.  While  in  India,  Miss 
Brown  was  delivered  of  two  children,  begotten  by  her 
brother-in-law.  Here,  therefore,  the  rule  laid  down  by 
Lord  Thurlow  had  the  closest  application ;  for  after  Mr. 
Turton's  connexion  with  her  sister,  it  became  impossible 
for  Mrs.  Turton  to  cohabit  again  with  her  husband.  In 
other  words,  to  put  the  case  more  plainly,  such  re-coha- 
bitation would  have  been  incestuous.  This  bill  passed 
through  all  its  stages  without  opposition,  or  material 
hesitation,  in  either  House  of  Parliament. 

It  does  not  appear,  however,  that  the  principle  unfolded 
by  Lord  Thurlow  in  Mrs.  Addison's  case  was  relied  upon, 
or  even  mentioned,  in  the  case  of  Mrs.  Turton. 

The  biU  of  Mrs.  Turton  passed  upon  a  principle  less  re- 
condite, but  not  less  certain  and  intelligible.  It  was  held 
that  the  tie  of  affinity  which  subsists  between  a  husband 
and  his  wife's  sister  was  one  of  a  very  delicate  and  sacred 
character ;  a  tie  which,  by  reason  of  the  innocence  and 


garet,  widow  of  James  TV.  of  Scot- 
land ;  who  having  married  Henry  Lord 
Methven,  endeavoured  to  get  herself 
divorced  on  the  ground  that,  before 
her  marriage,  she  had  been  eamaliter 
co^ita  by  the  Earl  of  Angus,  who  stood 
in  the  fourth  degree  of  consanguinity  to 
Methven  ;  thus  occasioning,  as  it  was 
alleged,  an  eficcu  impaUmentum  to  the 
marriage.  The  decree  is  published  by 
Mr.  Riddell  in  his  Scottish  Peerage 
Law,  p.  187 ;  and  the  proceedings  en- 
able us  to  comprehend  what  was  meant 
by  Lord  Thurlow  when  he  said  that 


if  Mr.  Addison  had  had  intercourse 
with  Mrs.  Addison's  sister  before  his 
marriage,  that  circumstance  would 
have  been  an  obstruction — an  eficax 
impedifRentum — ^to  his  marrying  Mrs. 
Addison. 

In  dealing  with  these  ancient  canons^ 
it  must  always  be  remembered  thai  it 
was  the  policy  of  the  Church  of  Rome 
to  multiply  impediments  to  matri- 
mony ;  the  power  of  dispensation  be- 
ing a  fruitful  source  of  ecclesiastical 
revenue. 
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confidence  accompanying  it  in  Christian  countries,  has  the 
eflFect  of  putting  the  parties  very  much  off  their  guard  in 
their  intercourse  with  each  other.  The  conduct  of  the 
man,  therefore,  by  whom  that  tender  tie  had  been  broken 
called  for  peculiar  condemnation.  The  interests  of  mo- 
rality, of  social  order,  and  of  easy  and  unrestrained 
dealing  between  those  near  connexions,  required  that  the 
sister-in-law  should  be  protected,  and  that  the  wife  should 
be  protected.  Accordingly  the  House  of  Lords  thought 
that  no  safer  shield  could  be  imparted  to  the  relation 
in  question  than,  by  passing  this  bill,  to  mark  in  the 
strongest  manner  the  sense  entertained  by  the  Legislature 
of  an  outrage  so  repugnant  to  the  feelings  of  all  civilised 
communities. 

Although  these  two  cases  passed  on  different  prin- 
ciples, yet  I  think  it  may  be  held,  that  from  them  both 
this  general  rule  is  derivable  :  namely,  that  wherever 
the  husband's  delinquency  has  been  such  as  reasonably 
to  bar  reconciliation  between  the  married  parties,  the 
bill  of  the  wife  will  succeed. 

In  a  very  recent  case,  that  of  Mrs.  Battersby  (**),  a  bill  of 
divorce  by  the  wife  was  passed,  the  husband's  conduct 
appearing,  in  all  respects,  to  have  been  peculiarly  atro- 
cious. It  was  proved,  that  at  the  time  of  the  marriage 
he  was  suffering  from  the  effects  of  an  infamous  disease ; 
that  his  surgeon  remonstrated  with  him  against  marrying 
while  in  that  state ;  that  he  did  marry  nevertheless ;  and 
that  he  communicated  the  malady  to  his  wife,  who  suffered 
from  it  severely.  It  also  appeared,  that  within  three 
weeks  of  his  marriage  he  was  guilty  of  adultery,  aggra- 
vated by  open  and  frequent  repetition.  And  to  complete 
the  sum  of  this  man's  conjugal  iniquities,  he  at  last 
committed  bigamy,  for  which  he  was  transported  to  New 

(*>)  Session  1840,  infra. 
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South  Wales,  under  sentence  of  banishment  for  a  term  of 
seven  years. 

Here,  therefore,  was  a  state  of  circumstances  under 
which  it  might  fairly  be  considered  that  the  nuptial  tie 
was  rescinded ;  for  how  could  any  virtuous  wife  return 
to  the  embraces  of  such  a  man  as  Battersby  ? 

In  the  cases  now  briefly  adverted  to,  the  guilt  of  the 
three  husbands  was  not  limited  to  the  commission  of  mere 
adultery.  They  were  all  chargeable  with  other  offences, 
distinguished  by  a  deep  dye  of  turpitude.  In  two  of  these 
cases  there  was  not  only  the  crime  of  adultery,  but  of 
incest ;  and  that  incest  (from  the  relation  in  which  the 
person  stood  with  whom  it  was  committed),  of  a  charac- 
ter which,  according  to  Lord  Thurlow,  debarred  all  subse- 
quent intercourse  between  the  married  parties.  And,  in 
the  last  of  them,  besides  adultery,  there  occurred  the 
crime  of  bigamy;  an  offence,  in  itself,  peculiarly  outra- 
geous to  the  matrimonial  contract. 

These  cases,  therefore,  do  not  enable  us  to  say  that 
mere  adultery  by  the  husband,  however  aggravated  and 
persevering,  will  induce  the  Legislature  to  release  the 
wife  from  her  fetters.  On  the  contrary,  two  examples, 
to  which  I  shall  now  direct  attention,  appear  to  intimate 
but  too  plainly,  that  for  this  injury  the  only  remedy  for 
the  wife  is  submission. 

In  the  session  of  1805,  Mrs.  Teush(r)  presented  a 
petition  to  thp  Lords,  praying  leave  to  bring  in  a  bill 
to  dissolve  her  marriage,  on  the  ground  of  her  hus- 
band's adultery,  committed  openly  for  a  series  of  years. 
The  case  against  Mr.  Teush  was  proved  by  the  clear- 
est evidence;  while  the  conduct  of  the  unfortunate 
complainant  was  such,  that  Lord  Eldon  declared,  "he 
never  recollected  a  more  favourable  representation  of 

(')  See  her  case,  session  1805 ;  in/ra. 
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any  woman."  The  Bishop  of  St.  Asaph,  however,  (Dr. 
Horsley,)  opposed  the  bill ;  holding  that,  however  hard 
the  rule  might  press  upon  a  few  individuals,  it  would, 
on  the  whole,  be  better  if  no  bill  of  this  kind  were 
passed :  and  he  concluded  by  moving,  that  it  be  read  a 
third  time  that  day  three  months.  On  a  division,  there 
appeared,  for  the  bill  seven,  against  it  ten,  majority  three. 
In  the  session  of  1832,  Mrs.  Moffatt  exhibited  a  case 
against  her  husband,  stronger  in  its  circumstances  than 
that  of  Mrs.  Teush,  but  attended  with  a  similar  result. 
It  appeared  that  Moffatt  had  committed  adultery  on  the 
very  night  of  his  marriage,  and  had  occupied  himself 
constantly  thereafter  in  soliciting  the  chastity  of  his 
female  domestics,  by  one  of  whom  a  child  was  bom  to 
him.  He  was  moreover  a  perpetual  drunkard.  His  wife 
being  at  last  compelled  to  abandon  him,  he  from  thence- 
forth cohabited  with  a  woman  of  the  town,  who  accom- 
panied him  some  time  afterwards  to  Belgium ;  where  he 
was  found  (at  the  date  of  the  proceeding  in  Parliament) 
living  with  this  female,  whose  name  he  had  assumed.  It 
is  very  remarkable  that  Lord  Eldon,  who  had  opposed. 
Mrs.  Teush's  application,  actually  moved  the  second  read- 
ing of  Mrs.  Moffatt's  bill,  taking  occasion  to  declare 
emphatically,  twice  over,  that  "  a  wife  had  as  good  a  right 
to  relief  as  a  husband  under  the  circumstances  which 
give  rise  to  bills  of  this  description."  The  motion,  how- 
ever, was  opposed  by  Lord  Chancellor  Brougham,  who 
observed  that  to  entitle  the  wife  to  this  remedy,  the  case 
must  be  extraordinary  in  its  enormity.  He  entreated 
their  Lordships  would  look  at  the  consequences  of  such 
a  proceeding  as  this.  Any  man  who  desired  to  get  rid 
of  his  wife  had  only  to  go  and  keep  a  mistress ;  and,  as 
the  Qatural  consequence  of  such  conduct,  to  desert  his 

'Wife ;  and  thereupon  he  instantly  drives  her  to  an  appli- 
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cation  to  the  House  of  Lords ;  a  divorce  is  obtained,  and 
his  purpose  is  served.  He  thought  the  best  protection 
which  could  be  imparted  to  the  bond  of  matrimony,  was 
to  abide  by  our  ancestors'  practice  with  respect  to  such 
cases.  Parliament  could  afford  the  wife  no  remedy, 
without,  at  the  same  time,  setting  the  husband  free  from 
those  shackles  which  it  was  his  object  to  get  rid  of. 
On  a  division,  there  were  for  the  second  reading  9,  against 
it  16,  majority  7. 

These  five  cases  are  the  only  instances  on  record  of 
Divorce  Bills  a  vinculo  persevered  in  and  brought  to  a 
conclusion  at  the  suit  of  the  wife.  A  case,  however, 
which  stopped  at  a  preUminary  stage,  may  be  mentioned. 
It  is  thus  entered  in  the  Lords'  Journals  of  the  1st  March, 
1811 : — ^"'Upon  reading  the  petition  of  Anne  Pahner  Red, 
wife  of  Thomas  Red,  of  the  parish  of  Botolphe,  Aldgate, 
in  the  City  of  London,  praying  leave  to  bring  in  a  bill  to 
dissolve  her  marriage  with  the  said  Thomas  Red,  and  to 
enable  her  to  marry  again ;  it  was  ordered  that  the  said 
petition  do  lie  on  the  table.*'  No  further  proceeding 
appears. 

On  a  review  of  these  cases,  it  may  not  be  irrelevant  to 
observe,  that  in  all  the  Protestant  countries  of  Europe 
(England  alone  excepted)  divorce  a  vinculo  is  granted  to 
the  wife  as  readily  as  to  the  husband.  In  Scotland  no 
distinction  is  drawn ;  and  no  evil  consequence  is  sup- 
posed to  arise  from  holding  the  scales  even  between  the 
mairied  parties.  The  infidelities  of  the  husband  and  the 
wife  are  alike  criminal  in  a  religious  point  of  view, 
although,  undoubtedly,  there  is  a  great  difference  in  the 
actual  amount  of  injury  sustained  by  the  respective 
parties.  **The  difference  (says  Dr.  Johnson)  between 
adultery  by  the  husband  and  adultery  by  the  wife  is 
boundless."    The  distinction  taken  by  the  great  moralist 
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is  true  to  a  certain  extent ;  but  it  may  be  carried  too  far, 
and  when  pushed  to  an  extreme,  it  will  evidently  tend  to 
make  light  of  the  husband's  transgressions. 

Dr.  Johnson's  views  on  this  subject  leant  considerably  to 
the  side  of  severity  against  the  wife.  His  notions,  too,  of 
adultery  were  peculiar.  In  a  conversation  recorded  by  Mr. 
Boswell,  he  states  that  **  confiision  of  progeny  constituted 
the  essence  of  the  crime."  But  it  is  evident  that  adultery 
may  take  place  without  any  confusion  of  progeny ;  as  in 
the  common  case  where  the  guilty  commerce  of  a  hus- 
band is  carried  on  with  an  unmarried  woman.  The 
children  begotten  of  such  intercourse  are  adulterous,  no 
doubt ;  but  there  is  no  necessary  confusion  of  generation, 
for  their  parentage  may  be  as  certain  and  as  authentic 
as  if  they  were  the  l^itimate  offspring  of  holy  matrimony. 

In  Parliament  the  wife's  claim  to  relief  is  objected  to 
on  the  ground  that  the  injury  she  sustains  from  her  hus- 
band's adultery  is  comparatively  trivial,  or  not  irreparable. 
The  argument  used  is,  that  a  wife  may  and  ought  to 
forgive  a  guilty  husband ;  but  that  a  husband  cannot 
forgive  a  guilty  wife.  This  reasoning,  which  has  a  foun- 
dation of  truth,  is,  however,  dangerous  in  its  conse- 
quences, if  adopted  without  some  qualification.  If 
husbands  are  set  free  from  the  restraints  of  conjugal  duty ; 
— ^if  their  delinquencies,  however  persevering,  are  to  be 
tolerated  by  Parliamentary  authority,  who  does  not 
perceive  that  the  public  morals  are  undermined  ?  Can 
any  surer  way  be  invented  to  corrupt  female  virtue  than 
to  make  the  men  libertines  ? 

It  is  said  divorce  ought  not  to  be  encouraged,  as  tlie 
granting  it  too  easily  may  beget  loose  sentiments  with 
respect  to  the  matrimonial  contract.  This  is  true,  no 
doubt ;  and  it  suggests  the  necessity  of  exercising  strict 
vigilance  and  circumspection  in  allowing  divorce  to  either 
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sex ;  but  it  fiimishes  no  ground  for  drawing  a  distinetion 
between  the  respective  claims  of  the  married  parties, — 
no  reason  for  granting  to  the  husband  a  remedy  withheld 
from  the  wife. 

And  although  our  ancestors  (whose  example  is  cited 
by  Lord  Brougham  in  Mrs.  MoflFatt's  case)  did  not  grant 
divorce  to  the  wife,  so  neither  did  they  grant  it  to  the 
husband.  Until  the  case  of  Lord  Roos,  there  was  no  such 
thing  known  or  dreamt  of  in  England,  as  a  divorce  by 
Parliament  a  vinculo  matrimonii.  When  afterwards  the 
remedy  was  allowed,  no  rule  or  practice  declared  that  the 
wife  should  be  excluded  from  it.  It  was  merely  matter 
of  accident  that  no  wife  applied  for  it,  till  Mrs.  Addison's 
case  occurred. 

Looking,  therefore,  at  this  question,  with  a  view  to 
social  consequences,  it  seems  doubtful  whether  all  the 
important  considerations  which  properly  belong  to  it 
have  been  sufficiently  appreciated ;  and  if  a  case  should 
again  occur,  affording  an  opportunity  for  its  final  deter- 
mination, it  is  to  be  hoped  that  the  subject  will  receive  a 
larger  and  more  liberal  discussion  in  Parliament  than 
has  yet  been  bestowed  upon  it.  ("•) 

After  these  suggestions  had  been  put  together,  I  was 
unexpectedly  gratified  to  find,  from  the  following  pas- 


(n)  Our  English  ecclesiastical  writers 
hold  that  the  only  grounds  for  which 
divorce  a  menaa  et  thoro  can  be  granted 
are,  1.  Adultery ;  2.  Cruelty ;  and 
3.  Unnatural  practices.  For  the  first 
cause.  Parliament,  as  already  seen, 
will  grant  relief  a  'dnoulo.  With  re- 
spect to  the  second,  there  are  two 
precedents  for  relief  by  Parliament, 
in  the  cases  of  the  Countess  of  Angle- 
sea,  and  Lady  Ferrers,  p.  475,  note, 
mipra ;  but  those  precedents  have  never 
since  been  acted  upon  ;  nor  is  it  likely 
that  a  bill  for  cruelty  would  be  sane* 


tioned  in  the  present  day ;  the  eccle- 
siastical courts,  by  their  sentence  of 
divorce  a  mefiM  et  ihoroy  having  appa- 
rently sufficient  energy  to  administer 
adequate  redress  for  that  offence.  As 
regards  the  third  head,  no  case  of  that 
nature  has  ever  been  presented  to  the 
Legislature.  It  is  said  that  Lady 
Bromley,  in  1794,  obtained  an  act  of 
Parliament  against  her  husband  on  this 
ground  (Poynter  184,  Shelford  365) ;  but 
that,  I  believe,  is  a  mistake.  She  sno- 
ceeded  in  the  Ecclesiastical  Court ;  but 
she  did  not  even  apply  to  the  Legislature. 


INTRODUCTION.  485 

sage  in  a  late  publication  {^),  that  Lord  Brougham  (not- 
withstanding his  observations  inMrs.  MoflFatt's  case),  is 
not  hostile  to  the  claims  of  the  wife ;  although,  in  his 
place  as  a  peer,  he  has  yielded  to  the  authority  of  prece- 
dents. Having  demonstrated,  by  various  striking  iUus- 
trations,  the  injustice  and  incongruity  of  the  law  of 
divorce  as  administered  in  this  country,  his  Lordship 
proceeds  to  observe,  that  the  Parliamentary  remedy  "  is 
open  to  one  only  of  the  parties.  The  infidelity  of  the 
wife  gives  the  husband  a  kind  of  right  to  have  the  mar- 
riage dissolved  by  a  bill ;  and  it  is  a  right  so  well  under- 
stood, that  he  obtains  his  divorce  in  this  way  as  a  matter 
of  course,  provided  his  conduct  appears  to  have  been 
unexceptionable,  and  that  he  has  complied  with  the 
Standing  Orders.  Nay,  so  much  is  this  regarded  as  a 
matter  of  course,  that  the  common-law  Judges  have  some- 
times directed  juries  to  find  for  the  plaintiflF  who  was  com- 
plaining of  the  loss  of  his  wife's  society,  this  being  the 
gist  of  the  action,  while  he  was  proved  to  have  lived  for 
years  separated  from  her.  Even  in  one  case,  where  he 
had  made  her  an  allowance  upon  the  condition  of  her  never 
coming  within  twenty  miles  of  him,  the  court  said  the 
verdict  was  wanted  for  enabling  the  party  to  obtain  a 
divorce  in  Parliament  (<>) ;  forgetting  that  the  Standing 
Orders  required  a  verdict  as  a  test  of  the  conduct  of 
the  party,  and  chiefly  to  prevent  collusion ;  and  that  if 
juries  returned  verdicts  merely  because  bills  could  not 
pass  without  them,  the  test  would  cease  to  exist.  This 
error  of  the  Judge,  however,  shows  how  much  the 
proceeding  in  Parliament  is  recognised  as  a  matter  of 
course  on  the  husband's  part.    But  the  wife  has  no  such 

(")  3  Lord  Brougham's  Speeches,  446.      borough,  in  the  case  of  Chaxnberkyne 
(f)  This  was  so  ruled,  but  without      «.  Broomiield,  at  Nisi  Prius  in  1812. 
due    consideration,   by   Lord    Ellen-      Note  by  Lord  Brougham. 
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remedy ;  the  rules  of  Parliamentary  divorce  are  just  as 
peremptory  in  excluding  her  from  it,  whatever  be  the 
conduct  of  her  husband ;  it  is  quite  a  matter  of  course 
that  she  should  have  no  divorce,  how  gross  soever  may 
have  been  his  maltreatment  of  her  in  every  respect 
Now,  although  it  cannot  be  denied  that  the  crime  of 
adultery  is  very  different  m  a  wife,  who,  by  her  infidelity, 
may  impose  a  spurious  issue  upon  her  husband,  it  is 
equally  certaui  that  the  protection  of  his  rights  as 
regards  spurious  progeny  ought  not  to  be  regarded  as 
the  only  object  of  divorce ;  and  that  misconduct  of  an 
outrageous  nature— such  as  gross  cruelty,  living  in  open 
adultery  with  another  woman,  refusal  to  cohabit,  or 
such  incidents  generally  as  entirely  frustrate  the  very 
objects  of  the  matrimonial  union — ought  either  to  be 
made  severely  punishable,  or  to  be  allowed  as  grounds  of 
divorce  to  be  obtained  by  the  wife.  Nor  is  it  any  answer 
to  allege  the  risk  of  collusion  between  the  parties  for  the 
purpose  of  obtaining  a  divorce.  That  coUusion  must 
always  be  a  possible  risk,  and  it  is  no  doubt  frequent  in 
divorce  under  the  existing  practice.  The  Legislature,  or 
the  tribunals  which  have  cognisance  of  the  question, 
must  provide  the  best  checks  they  can  for  preventing  it ; 
all  systems  being  supposed  to  agree  in  this,  that  no 
dissolution  of  the  nuptial  union  should  be  allowed  upon 
the  mere  agreement  of  the  parties  to  terminate  their 
connexion." 
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How  far  the  Verdict  at  Law  ought  to  he  pleaded  in  a  suit  of  Divorcej 
487. — First  used  in  Parliament  in  the  Duke  of  Norfolk* s  case^  488.— 
General  Rule  as  to  Proceedings  at  Law^  489. — The  mere  result  of  the 
Action  in  many  cases  held  inconclusive^  ib. —  Where  the  Wife  is  Com^ 
plainantj  491. — Upon  a  Writ  of  Error ^  the  House  wiU  suspend  Pro^ 
ceedingsy  unless  the  Errors  appear  to  befi'ivolouSy  493. — Payment  of  the 
Damages  and  Costs  ought  to  be  enforced^  ib. — Cases  in  which  Pro- 
eeedings  at  Law  have  been  dispensed  with^  495. 

A  JUDGMENT  at  law  against  the  adulterer,  especially  if 
substantial  damages  have  been  awarded,  facilitates  the 
progress  of  the  bill  in  Parliament ;  not  only  as  affording 
evidence  of  the  husband's  diligence  in  seeking  redress,  so 
far  as  redress  may  be  had  from  mere  judicial  authority ; 
but  also  as  showing  the  opinion  of  a  jury  respecting  the 
merits  of  his  case :  an  opinion  which  must  ever  have 
considerable  weight  in  the  deliberations  of  the  Legislature 
upon  bills  of  divorce. 

It  appears  that  verdicts  for  damages  are  made  avail- 
able iu  suits  of  divorce  a  mensa  et  ihoro ;  not,  however, 
without  some  expression  of  disapprobation  from  a  high 
authority.    The  following  important  observations  of  Sir 
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William  Scott  (**)  with  respect  to  the  practice  of  his  own 
court,  admit  of  very  cogent  application  to  the  pro- 
ceedings of  the  legislature  on  bills  of  divorce :  "  A  verdict 
is  admitted  to  be  pleaded  in  the  proceedings  of  the  Eccle- 
siastical Court ;  it  has  been  allowed  for  a  considerable 
time,  though  I  never  distinctly  understood  on  what  l^;al 
principle  it  was  originallj  introduced.  It  is  often  said  that 
it  is  not  direct  proof,  but  merely  a  circumstance ;  yet  that 
is  surely  somewhat  inaccurate.  If  introduced  as  a  circum- 
stance, it  can  only  be  on  the  footing  of  a  circumstance 
that  makes  proof,  though  of  a  low  kind,  below  what  the 
law  calls  a  semi-probatio ;  yet  still  of  the  nature  of 
evidence  or  proof:  but  how  can  that  be  evidence  against 
the  wife  which  has  passed  in  a  suit  to  which  she  was 
not  privy?  It  is  said  that  it  is  introduced  for  the  purpose 
of  showing  that  there  has  been  no  collusion.  Collusion 
or  no  collusion  with  the  alleged  adulterer  is  a  fact  which 
cannot,  either  way,  legally  affect  the  wife,  who  is  neither 
party  nor  privy  in  the  remotest  degree  to  that  litigation ; 
nor  do  I  understand  in  what  view  such  an  action  against 
another  party  can,  in  any  degree,  instruct  the  conscience 
of  the  court  upon  the  issue  between  husband  and  wife." 
The  earliest  precedent  for  the  production,  on  a  Di- 
vorce Bill,  of  a  judgment  at  law  against  the  adulterer, 
is  that  of  the  Duke  of  Norfolk  (^),  where  his  Grace,  hav- 
ing recovered  a  verdict  for  one  hundred  marks  damages, 
against  Sir  John  Germayne,  for  criminal  conversation 
with  the  Duchess,  it  was  ordered  by  the  Lords  that 
the  Chief  Justice  of  the  Court  of  King's  Bench  should 
bring  up  the  record;  which  was  accordingly,  on  the 
20th  January,  1692,  delivered  in  by  Lord  Holt,  who 
was  asked  "  whether  the  Duchess  of  Norfolk  had  been 
concerned  in  the  action  as  a  party;"  to  which  it  was 

C)  1  Hag.  289.  C)  Session  1692,  infra. 
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answered  by  the  learned  Chief  Justice,  that  "  her  Grace 
was  neither  plaintiff  nor  d^endant;  the  action  having 
been  hetfween  the  Duke  and  Mr.  Germayner 

In  the  last  century,  it  appears  (so  far  as  I  may  presume 
to  judge),  that  the  House  attached  less  importance  than 
in  our  day  to  the  verdict  at  law ;  and  assuredly  there 
was  then  less  strictness  exhibited  in  calling  for  evidence, 
to  show  that  the^  damages  awarded  had  been  rigorously 
and  hand  fide  recovered  from  the  adulterer. 

In  modem  times,  especially  within  the  last  forty  years, 

the  general  rule  appears  to  be,  that  the  party  who  seeks 

redress,  by  way  of  divorce  from  the  Legislature,  must 

show  that  a  due  degree  of  industry  has  been  previously 

exerted  to  obtain  every  other  species  of  relief  which  the 

existing  law  affords.    A  new  law  will  not  be  passed  for 

his  special  accommodation,  until  it  be  first  demonstrated 

that  the  established  institutions  of  the  country  have 

been  resorted  to  and  found  inadequate  to  remedy  the 

evil  complained    of      According  to    this  principle,  a 

husband  suing  a  bill  of  divorce,  must  show  that  he  has 

proceeded  at  law  against  the  seducer  of  his  wife ;  because 

for  the  injury  thus  sustained,  the  law  provides  a  remedy: 

but  it  is  not  necessary  that  such  proceeding  should  have 

proved  successful.    The  verdict  of  the  jury  may  award 

only  nominal  damages  to  the  husband :  nay,  more,  the 

verdict  may  even  be  against  him.    Nevertheless  he  has 

put  himself  in  a  situation  to  satisfy  the  House  that  the 

insufficiency,  or  the  failure,  of  legal  remedies  has  arisen 

from  no  lack  of  honest  diligence  on  his  part.    And  the 

House,  -if  his  case  be  in  other  respects  satisfactorily 

supported,  will  not  permit  the  interests  of  justice  to 

be  defeated  by  the  verdict  of  a  Jury. 

Moreover,  although  Sir  William  Scott  holds  that  col- 
lusion between  the  husband  and  the  alleged  adulterer 
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ought  not  to  affect  the  issue  betwe^i  the  husband  and 
the  wife,  it  is  certain  that  the  House  of  Lords  would 
consider  such  collusion,  if  not  an  absolute  bar,  at  least  a 
very  formidable  impediment  to  the  remedy  (<=).  Whether, 
therefore,  it  is  on  the  principle  that  relief  by  legislation 
will  not  be  granted  until  judicial  relief,  to  its  fiill  extent^ 
have  been  first  tried  and  found  inadequate ;  or  whether 
it  is  on  the  principle  of  collusion,  which  may  be  supposed 
to  be  best  negatived  by  the  exercise  of  active  hostilities 
against  the  seducer ;  or  whether,  indeed,  it  may  not  be 
on  a  mixed  consideration  of  both  these  principles  together; 
this  much,  at  all  events,  is  certain :  that  in  every  case 
where  the  husband  applies  to  Parliament  for  a  bill  of 
divorce  a  vinculo  matrimonii,  the  House  of  Lords  will 
require  evidence  to  show  that  the  omission  of  pro- 
ceedings at  law  against  the  adulterer  has  been  occasioned 
by  causes  sufficient  to  explain  and  to  justify  such  omissioiL 

That  the  mere  restdt  of  the  husband's  proceedings 
against  the  adulterer  is,  in  many  cases,  held  unimportant^ 
or  inconclusive,  will,  I  think,  appear  by  reference  to 
the  following  examples  :— 

Thus  in  Mr.  Cope's  case  (<*)  a  verdict  was  recovered  at 
law  for  1,500/.  damages ;  and  yet  the  bill  of  divorce  was 
rejected  by  the  House  of  Lords.  So  in  the  case  of  Colonel 
Powlett(«)  the  Jury  returned  a  verdict  for  the  plaintiff,  with 
an  award  of  damages  to  the  amount  of  3,000/. ;  but  the 
House  of  Lords  rejected  a  Bill  of  Divorce,  subsequently 
presented  in  Parliament.  Several  other  precedents  to  the 
same  effect  might  be  dted ;  but  it  will  be  enough  to  refi^  to 
the  language  of  one  of  their  Lordships  in  Mr.  Dundas's 
case(')  where  it  was  emphatically  laid  down,  that  al- 
though the  Court  Spiritual  might  grant  a  separation,  and 

(^)  Vide  George's  case,  Session  1836,  infra.        (**)  Session  1801,  infra. 
(•)  Session  1809,  infra.  (0  Session  1814,  it^ta. 
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the  Court  of  Lawaward  damages^  jet  the  Houseof  Lords,  in 
many  cases,  might  not  grant  divorce  a  mncuio  matrimoniL 

On  the  other  hand,  many  bills  have  succeeded  where 
the  verdict  has  been  for  mere  nominal  damages.  Thus  in 
Mr.  Chamberlain's  («),  Lord  Lismore's(^),  and  Mr.  Graham's 
cases  (*),  merely  nominal  damages  were  recovered  at  law. 
Li  Mr.  Malpas'  case  (J)  the  Jury  awarded  to  the  plaintiff 
only  forty  shillings.  Yet  in  all  these  cases  the  Spiritual 
Court  pronoimced  decrees  of  separation ;  and  Bills  of 
Divorce,  supported  by  the  requisite  evidence,  were  after- 
wards passed  into  law. 

In  the  case  of  Mr.  Loveden  (»*)  the  verdict  was  actually 
returned  for  the  d^endant.  The  plaintiff,  nevertheless, 
resorted  to  the  Ecclesiastical  Tribunal ;  where  this  hostile 
verdict  was  treated  as  deserving  of  no  attention  by  Sir 
William  Scott,  who  granted  divorce  a  mensa  et  thoro  on  the 
evidence  produced ;  which  evidence  also  proved  satisfac- 
tory to  both  Houses,  on  a  bill  brought  into  Parliament  for 
the  purpose  of  obtaining  a  divorce  a  vinctUo  matrirmniL, 

The  case  in  which  the  greatest  effect  appears  to  have 
been  given  to  the  result  of  the  action  at  law  was  that  of 
Mr.  Hoare  (i)  where  there  had  been  two  consecutive 
verdicts  returned  against  the  petitioner,  with  the  entire 
approbation  of  Lord  Kenyon,  who  had  tried  the  cause.  In 
that  case,  a  bill  of  divorce  afterwards  tendered  in  Parlia- 
ment was  rqected.  But  it  is  to  be  observed  that  the 
Counsel  were  allowed  to  open  their  case  upon  the  merits 
of  the  biU ;  a  permission  Vt^hich  manifestly  implied  that 
the  verdicts,  although,  no  doubt,  important  elements  of 
consideration,  w^e  by  no  means  held  conclusive. 

Where  the  Tvtfe  is  complainant,  a  judgment  at  law  is 


(■)  8es8i<m  1814.  (0  Sesmon  1836. 

\^)  Session  1826,  infra.  C)  Session  181 1»  infra. 

0)  Session  1827,  infra.  (J)  Session  1802,  infra. 
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unnecessary.  There  can  be  no  precedent  to  support  an 
action  for  criminal  conversation  by  a  wife  against  the 
seducer  of  her  husband.  In  her  case,  therefore,  neither 
collusion,  nor  the  want  of  diligence,  can  be  reasonably 
inferred  from  the  omission  of  proceedings  at  law.  A 
question,  however,  was  raised  in  Mrs.  Addison's  case  {^\ 
whether  in  a  suit  for  divorce  by  the  wife  on  the  adultery 
of  her  husband,  the  record  of  a  judgment  in  an  action 
against  that  husband  for  criminal  conversation  might  be 
given  in  evidence  on  the  part  of  the  wife.  The  Lords 
were  of  opinion  that  the  judgment  might  be  received ; 
not  as  matter  necessary  to  be  proved,  but  as  matter 
which,  under  the  peculiar  circumstances  of  the  case,  they 
did  not  object  to  receive. 

The  House,  in  some  cases,  may  desire  to  know,  not  only 
the  restdt  of  the  trial  at  law,  but  also  the  evidence  laid 
before  the  jury.  Thus  in  Mr.  Miller's  case  («),  where  con- 
donation  was  alleged,  a  witness  having  sworn  before  their 
Lordships  that  he  had  not  mentioned  the  fact  of  Mrs. 
Miller's  infidelity  to  her  husband  till  a  certain  day ;  the 
House  required  to  know  whether  he  had  given  the  same 
answer  on  the  execution  of  the  writ  of  inquiry  before  the 
Sheriflf  ?  A  copy  of  his  evidence  before  the  Sheriff  was 
afterwards  produced ;  from  which  it  appeared  that  he  had 
there  sworn  that  his  communication  was  made  two  days 
earlier  than  the  day  mentioned  in  his  evidence  before 
the  Lords. 

In  the  case  of  Sir  Edward  Owen  (°),  a  writ  of  error 
having  been  brought  into  the  Exchequer  from  a  judg- 
ment against  the  adulterer,  the  House  permitted  the  evi- 
dence in  support  of  the  bill  to  be  received,  in  the  mean 
time,  de  bene  esse,  until  the  writ  of  error  should  be  disposed 
of;  and  upon  subsequent  judgment  of  non  pros,  by  the 

(>")  Session  1801,  infra.        (>)  Session  1821,  infra.       C)  Session  1817,  ti^ti. 
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Court  of  Exchequer  Chamber,  the  bill  was  allowed  to  be 
proceeded  with. 

But  should  the  errors  assigned  appear  to  be  frivolous, 
the  House,  I  apprehend,  would  not  suspend  proceedings 
on  the  bill. 

With  the  view  of  negativing  all  presumptions  or  sur- 
mises  of  collusion,  the  petitioner  ought  to  discover  active 
diligence  in  enforcing  the  recovery  of  such  damages  and 
costs  as  may  have  been  awarded  against  the  adulterer. 
It  has  been  held  that  he  must  show,  not  only  that  the 
damages  and  costs  have  been  honajide  paid ;  but  also  that 
they  have  been  honajide  retained.  The  steps  which,  under 
various  circumstances,  it  will  be  necessary  to  take  for  the 
recovery  of  damages  and  costs,  may  be  collected  from  the 
inquiries  which  were  instituted  by  the  House  on  this  head, 
in  the  several  cases  of  Mr.  Moore  (Session  1 805 '),  Mr. 
Carleton  Miller  (Session  1807''),  Mr.  Taaffe,  (Session 
1819  P),  Mr.  Barker  (Session  1825  p),  Mr.  Tyrrel  (Session 
1829  P),  Mr.  HoweU  (Session  1830  p),  and  Mr.  Kinnaird 
(Session  1831  p),  Mr.  Pemberton  (Session  1839),  and  Mr. 
Wiguelin,  (Session  1839) ;  in  the  last  of  which  cases,  a 
writ  of  execution  was  sued  out  against  the  adulterer,  and 
a  return  made  thereto,  stating  that  his  body  was  in  prison 
for  the  damages,  519/.  13^.  Qd.  (^) 

It  may  occasionally  happen  that  the  petitioner,  how- 
ever anxious  to  avail  himself  of  his  legal  remedy  against 
the  adulterer,  may  be  prevented  from  so  doing ;  and 
may  indeed  be  barred  of  that  remedy,  by  causes  which 
BO  vigilance  or  industry  on  his  part  can  control. 

(p)  Infra,  levy  the  damages  "hy  fieri  faeioM;  nor 

(i)  In  the  case  of  Baron  de  Roheck,  had  he  been  able  to  take  the  said  Lord 

(Session  1828),  the  bill  stated  that  the  Sussex  Lennox  himself  in  execution, 

petitioner  had  not  been  able  to  discover  inasmuch  as  the   said    Lord    Sussex 

any  effects    of  the  adulterer    (Lord  Lennox  had  ever  since  the  said  elope- 

Sussex  Lennox)  out  of  which  he  could  ment  resided  in  France. 


494  THE   PRACTICE  ON   BILLS  OF  DIVORCE. 

In  the  first  place,  the  adulterer  may  die  before  the 
husband  ascertains  the  fact  of  adultery ;  (or  although  he 
mayhave  ascertained  the  fact  of  adultery)  before  any  steps 
taken  for  the  purpose  of  redress  are  matured  into  finiition. 
Something  of  this  kind  actually  occurred  in  the  case  of 
Mr.  Graham  (^),  where  there  were  two  adulterers^  one 
of  whom  died  before  the  crime  was  discovered ;  and  the 
petitioner  therefore  showed  that  he  had  proceeded  against 
the  other^  from  whom  he  recovered  nominal  damages. 

Secondly,  the  adulterer  may  be  unknonm.  It  may  defy 
all  inquiries  to  discover  who  he  is ;  and  thus  the  husband 
may  be  as  ejOfectuaUy  defeated  as  in  the  case  of  death. 
There  are  many  cases  in  the  Journals  where  the  proof  of 
adultery  against  the  wife  was  held  complete,  although  no 
evidence  was  given  respecting  the  adulterer.  Thus,  in 
Mr.  Coode's  (')  case,  the  petitioner's  counsel,  in  opening 
the  allegations  of  the  bill^  having  stated  that  it  had 
been  out  of  the  power  of  the  petitioner  to  bring  an 
action  at  law  in  consequence  of  not  being  able  to  as- 
certain with  whom  the  adulterous  intercourse  had  taken 
place,  he  was  asked  whether  he  could  refer  to  any  pre- 
cedents in  which  the  judgment  of  a  court  of  law  had 
been  dispensed  with.  Several  cases  were  then  cited; 
upon  which  the  bill  was  suffered  to  proceed,  and  it 
ultimately  passed  into  law. 

Where  the  adulterer  is  a  foreigner,  and  has  gone 
abroad  before  the  adultery  has  been  discovered,  redress 
at  law  in  this  country  is  unattainable ;  as  in  Lord  Ellen- 
borough's  (*)  case,  where  the  adulterer.  Prince  Swdiartz- 
enberg,  an  Austrian,  left  England  before  any  measures 
at  law  could  be  resorted  to.  So  in  Mr.  Shakerley's("), 
where  the  adultery  was  committed  in  Paris  with  a 

(')  Seflsion  1827,  infra.  (*)  Seflsioo  1830. 

(')  Session  1839,  infra.        ^  (•)  Sessioii  1830. 
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Frenchman,  against  whom  an  action  was  of  course  out 
of  the  question. 

If  the  adulterer  he  an  English  suhject,  hut  have  left 
the  coimtry  hefore  the  hushand  has  had  an  opportu- 
nity of  conmiencing  an  action,  the  House  wiU  expect 
him^  in  that  case,  to  issue  an  outlawry  against  the  adul- 
terer. Thus  in  Mr.  Howell's  C")  case,  where  the  adulterer 
had  sailed  for  the  Cape  of  Good  Hope,  the  House  were 
nevertheless  of  opinion,  that  an  outlawry  ought  to  have 
been  issued;  taking  the  chance  that  the  party  might 
perhaps  he  induced  to  enter  an  appearance;  and  the 
proceedings  on  the  biU  were  allowed  to  stand  over  with  a 
view  to  see  whether  the  petitioner  could  not  amend  his 
case  in  this  respect  (^). 

According  to  the  modem  practice  of  the  House,  it  is, 
I  apprehend,  no  excuse  for  not  bringing  an  action,  that 
the  adulterer  is  a  poor  man,  or  an  insolvent  debtor,  or 
an  uncertificated  bankrupt,  from  whom  neither  damages 
nor  costs  can  be  recovered  (*).  Thus,  in  Mr.  Kinnaird's(^) 
case,  where  the  adulterer  was  a  Serjeant  in  the  Guards, 
subsisting,  with  a  wife  and  family,  on  145.  7d.  a  week, 
the  husband  nevertheless  proceeded  against  him,  and 
obtained  a  verdict  for  50/.  damages. 

The  legal  remedy,  in  short,  cannot,  under  any  state  of 
circumstances,  be  repudiated  without  hazarding  the  impu- 
tation of  negligence  or  coUusion.  It  seems  expedient, 
therefore,  to  proceed  for  damages  in  every  case  where 
the  adulterer  is  known,  and  within  the  reach  of  justice. 

{f)  Session  1830,  infra.  occurred  where  the  adulterer's  porerty 

(*)  In  Mr.  Glover's  case  (Session  was  held  a  sufficient  reason  for  not 

1756),  and  Mr.  Weller*s  case  (Session  bringing  an  action,  he  being  a  prisoner 

1702),  the  petitioners  issued  an  out-  for  debt  in  the  Fleet  Prison.  (Lascelles' 

lawry  against  the  adulterer.  case.  Session  17^1)' 

(')  In  Lord  Hardwicke's  time  a  case  (')  Session  1831,  infra. 
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Indupensable  to  Parliamentary  DiwyrcBy  496. — Object  of  it^  ib. — The 
Sentence^  though  definitive^  may  be  appealable^  497. — Proceedings 
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on  Bill^  499. — Necessity  of  duly  authenticating  Proceedings  in  Eccle- 
si<istical  Courty  500. 

The  Standing  Order  of  the  House  of  Lords  No.  141  (») 
requires, 

^'  That  no  petition  for  any  Bill  of  Divorce  shall  be  presented  to  the  Hoaae 
unless  an  official  copy  of  the  proceedings,  and  of  a  definitive  sentence  of 
divorce  a  mensa  et  thoro  in  the  Ecclesiastical  Court,  at  the  suit  of  the 
party  desirous  to  present  such  petition,  shall  be  delivered  upon  oath  at  the 
bar  of  this  House  at  the  same  time." 

By  requiring  production  not  only  of  the  sentence,  but 
of  the  proceedings  in  the  Ecclesiastical  Court,  two  dis- 
tinct advantages  are  gained  by  the  House,  both  of 
them  material.  In  the  first  place,  it  has  the  sup- 
port and  security  which  necessarily  arise  from  the  deli- 
berate decision  of  a  court  of  competent  jurisdiction ;  and, 

(')  See  Appendix,  No.  6. 
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in  the  second  place,  it  is  furnished  with  a  record,  duly 
and  regularly  prepared,  setting  forth  the  respective  alle- 
gations and  pleadings  of  the  parties,  the  orders  pro- 
nounced by  the  Spiritual  Court  from  time  to  tune,  the 
exhibits  on  both  sides,  the  interrogatories  prepared  for 
the  witnesses,  and  the  depositions  of  those  witnesses 
when  examined. 

The  production  of  a  sentence  by  the  Court  Spiritual, 
and,  indeed,  of  the  depositions  and  proceedings  in  that 
tribunal,  appear  to  have  been  considered  necessary,  since 
the  very  commencement  of  the  system  of  Parliamentary 
divorce  (^).  The  only  change,  therefore,  introduced  by  the 
Standing  Order  is,  that  what  was  always  required  to  be 
given  it  at  some  stage  of  the  proceedings  in  the  House  of 
Lords  is,  under  the  above  regulation,  appointed  to  accom- 
pany the  first  exhibition  of  the  bill  at  the  bar  of  the 
House.  It  is,  therefore,  to  be  understood,  that  the  pre- 
sentation of  the  petition  for  leave  to  bring  in  the  bill,  and 
the  delivery,  upon  oath,  of  an  official  copy  of  the  pro- 
ceedings and  of  a  definitive  sentence  of  divorce  a  mefnsa 
€t  tkoro,  must,  in  all  cases,  be  contemporaneous. 

It  is  to  be  observed,  that  what  is  called  a  definitive 
sentence  of  divorce  a  mensa  et  thoro^  does  not  neces- 
sarily mean  a  sentence  from  which  no  appeal  is  open 
to  any  court  of  superior  ecclesiastical  jurisdiction.  Years 
might  be  consumed  in  exhausting  the  appellate  re- 
medies of  the  spiritual  tribunals.  The  legislature  does 
not  intend  to  subject  the  injured  party  to  the  delay  and 
vexation  of  such  proceedings,  which,  in  many  cases, 
might  operate  as  a  great  injustice.  The  sentence  must 
be  definitive ;  that  is  to  say,  it  must  be  final  on  the  merits 

(»»)  The  only  instances  (so  far  as  I  with,  were  those  of  the  Duke  of  Nor- 
know)  in  which  the  sentence  of  an  folk,  of  the  Earl  of  Macclesfield,  and 
Ecclesiaatical    Coart    was    dispensed      of  Miss  Turner.    See  infra. 
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of  the  case ;  but  it  may,  nevertheless,  be  appealable ;  and 
an  appeal  may  have  been  actually  resorted  to  and  ad- 
mitted in  the  court  of  proper  jurisdiction  at  the  time 
when  the  proceedings  in  Parliament  are  commenced. 
How  far  the  House  of  Lords  may  pay  r^ard  to  that 
appeal,  will  be  a  matter  to  be  judged  of  according  to  the 
circumstances  of  the  case.  The  appeal  may  be  brought 
on  probable  grounds ;  and  if  so,  the  House,  I  apprehend, 
will  order  the  proceedings  on  the  bill  to  be  stayed,  till 
the  result  of  that  appeal  be  ascertained.  On  the  other 
hand,  it  may  be  an  appeal  on  frivolous  grounds,  for 
mere  delay  or  vexation ;  in  which  case,  it  will  not  be 
permitted  to  impede  the  progress  of  the  bill.  In  support 
of  these  positions,  I  shall  refer  to  two  very  sufScient 
precedents. 

In  the  case  of  the  Honourable  Edward  Foley  (*),  a  peti- 
tion was  presented  by  his  wife,  the  Lady  Anne  Foley, 
setting  forth,  that  she  had  appealed  from  the  sentence  of 
the  Consistory  Court  to  the  Court  of  Arches ;  and  that  she 
was  advised  that  until  such  suit  was  finally  determined, 
no  proceeding  could  be  had  on  the  bill.  The  agents  on 
both  sides  being  called  in  and  heard,  touching  the  merits 
of  the  appeal  depending  in  the  Court  of  Arches,  and 
whether  the  same  was  brought  merely  for  delay,  as  were 
likewise  the  proctors  on  both  sides ;  it  was  thereupon 
ordered,  that  the  order  for  the  second  reading  of  the  bill 
be  discharged,  and  that  the  bUl  do  lie  on  the  table  till  the 
said  appeal  be  determined. 

On  the  other  hand,  in  the  case  of  Mr.  Dundas(**), 
the  House  came  to  an  opposite  decision.  There,  a 
petition  was  presented  on  behalf  of  Mrs.  Dundas,  setting 
forth,  that  she  had   appealed  from  the   decree  of  the 


(«)  Session  1786,  infra.  («")  Session  1814,  infra. 
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Consistory  Court,  and,  therefore,  praying  that  the  bill 
should  be  adjourned  till  the  decision  of  the  Court  of 
Appeal.  This  petition  was  referred  to  the  consideration 
of  a  committee,  from  whom  a  report  does  not  appear  to 
have  been  received.  But  the  proctor  of  Mrs.  Dundas 
was  examined  at  the  bar  of  the  House,  with  the  view  of 
ascertaining  whether  the  appeal  rested  on  the  same 
grounds  as  those  upon  which  the  case  had  been  sup- 
ported  in  the  court  below ;  or  whether  new  matter  were 
to  be  relied  upon.  The  proctor  stated  that  "  there  was 
new  matter ;  but  whether  it  was  matter  pleadable  in 
the  court  above,  he  did  not  take  upon  himself  to  say.*' 
The  subsequent  dialogue  between  their  lordships  and  the 
cofunsel  for  Mrs.  Dundas  shows  that  delay  will  not  be 
permitted,  unless  upon  proof  that  justice  requires  such 
delay;  and  the  mere  fact  of  the  tender  of  an  appeal,  or 
even  of  proceedings  in  pursuance  of  that  appeal,  will  not 
ground  an  application  to  the  House  for  a  stay  of  its  pro- 
ceedings upon  the  bill ;  unless  it  be  shown,  to  the  satis- 
faction of  the  House,  that  the  appeal  is  hot  brought  for 
the  mere  purpose  of  procrastination. 

The  proceedings,  exhibits,  and  depositions,  in  the 
Ecclesiastical  Court,  are  frequently  referred  to  and  com- 
mented upon  by  the  Lords,  who  receive  aid  from  them  in 
the  investigation  of  the  evidence.  Thus,  iip  Mr.  TaaflFe's 
case  {%  the  counsel  were  informed,  that "  it  was  the  plea- 
sure of  the  House  that  the  witnesses  might  attend  that 
day  se'nnight,  in  order  that  their  lordships,  by  having  an 
opportunity  of  examining  the  proceedings  in  the  Eccle- 
siastical Court,  might  judge  as  to  what  facts  it  would  be 
proper  to  examine  them.'' 

In  Mr.  Moore's  case  {%  a  witness  was  examined  by 
their  lordships,  for  the  purpose  of  explaining  certain  evi- 

(«)  Session  1819,  infra.  (')  Session,  1805. 
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dence  p^ven  by  Ilim  in  the  Ecclesiastical  Court ;  which 
evidence  had  appeared  to  be  at  variance  with  the  state- 
ments of  the  petitioner,  when  under  examination,  in 
pursuance  of  the  Standing  Order  («). 

The  conduct  of  the  case  in  the  Ecclesiastical  Court 
may  also  be  important  in  enabling  the  House  to  estimate 
whether  there  have  been  collusion  between  the  parties. 
In  Mr.  Miller's  case  C),  where  there  were  circumstances 
indicative  of  condonation  by  the  husband,  a  witness 
having  sworn  that  the  parties  had  discontinued  sleeping 
together  from  a  certain  day,  the  House  observed  that  the 
witness  had  not  said  anything  upon  that  subject  in  the 
Ec<^lesiastical  Court,  although  there  was  an  express  inter- 
rogatory to  examine  witnesses  to  that  point ;  yet  not  one 
question  had  been  put  to  any  witness  on  the  subject ;  and 
counsel  were  informed,  that  it  appeared  extraordinary 
that  all  the  questions  should  have  been  asked  of  the 
witnesses  except  that  one. 

So  in  Mr.  Dundas's  case  (i),  the  House  having  observed 
certain  imputations  of  negligence  and  inattention  thrown 
out  in  the  ecclesiastical  proceedings  respecting  his  conduct 
as  a  husband,  evidence  was  required  and  was  produced 
to  displace  these  imputations. 

It  is  necessary  to  prove  the  authenticity  not  only  of 
the  official  copy  of  the  sentence  of  divorce  a  mensa  et 
thorOy  but  also  of  the  official  copy  of  the  whole  proceed- 
ings in  the  Ecclesiastical  Court.  Thus,  in  the  case  of 
Mr.  Green  {} ),  a  witness  having  proved  an  official  copy  of 
the  definitive  sentence  of  divorce,  but  no  person  attending 
to  prove  the  official  copy  of  the  proceedings  in  the  Eccle- 
siastical Court,  the  petition  for  leave  to  bring  in  the  bill 
was  not  received. 

(')  See  Appendix,  No.  6.  ())  Session  1814  ;  and  see  also  Mr. 

(>>)  Session  1821,  infra,  Willmot's  case,  Session  1792  infra. 

O  Session  1814,  infra. 
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m  l^t  petition  anDr  isat 


Proceedings  commence  in  the  House  of  Lordsy  601. — Bp  Petitiotiy  502, 
— which  should  correspond  with  the  Preamble  to  the  Billy  ib. — 
PreamhUy  ib. — Statement  of  Marriage^  603. — How  the  Parties  lived 
togetJiei\  ib. — Of  the  issue^  ib. — Of  the  Separation^  ib- — Statement  of  the 
charge  of  Adultery ^  604  ; — and  of  the  adulterous  issue^  505, -—Statement 
of  the  Action  at  LaWy  ib.,— an^  of  the  Ecclesiastical  Sentence^  606. — 
Deduction  and  Prayer  of  the  Billy  507. —  When  the  Husband  com^ 
plainanty  five  enacting  Clauses:  (L)  Dissolving  the  MarriagSf  ib. — 
(2.)  Enabling  Husband  to  marry  againy  ib. — (8.)  To  be  Tenant  by 
the  Curtesy  of  any  after  taken  WifCy  ib- — (4.)  Wife  barred  of  Dower  ^ 
Sfc. — (5.)  Husband  barred  of  Wife's  future  Propertyy  ib. —  When 
Wife  complainant,  enacting  Clauses  substantially  the  samcy  ib. — Clause 
to  prevent  Husband  from  removing  Children  from  Wife's  Custody  y  609. 
— Clause  to  prevent  intermarriage  of  the  Paramoursy  ib. — Form  of 
Petition  to  the  House  of  Lotdsy  where  Husband  is  Complainanty  612. — 
Form  of  Billy  where  Husband  is  complainanty  ib. — Form  of  Bill 
where  Wife  is  complainanty  616. 

The  proceedings  upon  bills  of  divorce  are  commenced 
in  the  House  of  Lords,  not»  perhaps,  as  matter  of 
necessity,  but  of  convenience  and  expediency ;  the  judi- 
cial character   and    authority  of   that   high   tribunal 
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affording  facilities  for  the  investigation  of  evidence  not 
attainable  in  the  other  House  of  Parliament  C"). 
By  the  Lords*  Standing  Order  No.  95,  it  is  required — 

That  ^*  no  private  bill  shall  be  brought  into  the  House  until  the  House 
be  informed,  by  petition,  of  the  matters  therein  contained." 

The  petition  (^)  must  be  signed  by  the  petitioner  and 
addressed  to  the  Lords  Spiritual  and  Temporal  in  Par- 
liament assembled.  Of  its  contents  it  is  enough  to  say, 
that  the  statements  and  deductions  set  forth  in  the 
petition  ought,  in  all  respects,  to  correspond  with  the 
statements  and  deductions  set  forth  in  the  preamble  to 
the  bill ;  the  only  difference  between  them  being,  that  the 
petition  is  addressed  to  the  House  of  Lords,  and  con- 
cludes with  a  prayer  for  leave  to  bring  in  the  bill; 
whereas  the  preamble  is  addressed  to  the  Sovereign,  and 
concludes  with  a  prayer  for  the  proposed  law  to  be 
enacted.  What  is  to  be  said,  therefore,  with  respect 
to  the  contents  and  deductions  of  the  preamble,  will  be 
understood  to  be  alike  applicable  to  the  contents  and 
deductions  of  the  petition ;  the  petition  and  preamble 
being  in  substance  mere  transcripts  of  each  other. 

The  preamble  to  the  bill  (c)  ought  to  set  out  with  a 
statement  of  ('^)  the  date  and  place  of  the  marriage  sought 
to  be  dissolved,  describing  suflBciently  the  parties,  and 
the  ceremony,  if  any,  which  may  have  taken  place. 
For  if  the  marriage  be  in  itself  invalid,  the  application 
for  divorce  is  superfluous.  It  is  therefore  necessary  to 
state  in  the  preamble  such  particulars  respecting  the 
marriage  as  may  enable  the  House  to  estimate  the  suffi- 


(*)    I  have  obaerved  only  one  in-  (<^)  See  Form  of  Bill,  U^ra, 

stance  of  a  Bill  of  Divorce  commencing  (**)  If  it  is  a  bill  to  vacate  a  marriage 

in  the  House  of  Commons — that  of  settlement,  and  to  enable  the  petitioner 

Mrs.  Wharton,  2  and  3  W.  and  M.  to  jointure  an  after-taken  wife,  the  aet- 

(^)  See    Form  of  Petition,  injra.  tlement  must  be  set  out. 
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ciency  of  the  evidence  by  which  that  marriage  is  proposed 
to  be  established. 

The  preamble,  in  the  next  place,  ought  to  state  shortly 
in  what  manner  and  for  what  length  of  time  the  parties 
have  lived  together  as  man  and  wife,  subsequently  to 
the  marriage.  As  it  is  unnecessary  to  prove,  so  it  is 
unnecessary  to  allege,  that  the  union  has  been  a  happy 
one.  That  which  might  affect  the  minds  of  a  jury  in 
assessing  damages  against  an  adulterer,  will  have  little 
weight  with  the  legislature  in  granting  or  withholding 
divorce  a  vincvlo  matrimonii.  The  harmony  or  discord 
of  the  parties  is  no  otherwise  material  than  as  it  indicates 
the  condtict  of  the  parties,  who  may  have  been  both 
unhappy  although  not  both  to  blame ;  and  even  a  long 
course  of  conjugal  discontentment,  terminating  at  last  in 
adultery,  may  furnish  as  good  a  foundation  for  relief  by 
divorce,  as  a  case  of  the  highest  connubial  felicity  sud- 
denly destroyed  by  the  success  of  a  seducer.  It  is  not 
the  accidental  measure  of  happiness  in  the  married  life 
that  the  House  regards,  but  the  merits  and  behaviour  of 
the  parties,  each  case  being  judged  of  by  reference  to  its 
own  peculiar  circumstances ;  which  circumstances,  there- 
fore, in  so  far  as  material,  ought,  I  apprehend,  to  be  can- 
didly disclosed  by  the  preamble. 

It  is,  in  the  third  place,  usual  and  proper  to  state 
whether  any,  and  if  any,  what  issue,  has  been  procreated 
of  the  marriage.  When  relief  is  sought  at  the  suit  of  the 
husband  against  the  wife,  it  is  clearly  expedient  to 
specify  the  children  whom  he  recognises  as  his  own,  in 
order  to  distinguish  them  from  others  that  may  have  been 
begotten  in  adultery.  Thus,  in  Captain  Bonham's  case  (*), 
the  petition  stated  that  there  was  no  legitimate  issue  of 
the  marriage,  save  and  except  a  particular  child  men- 

(<)  Session  1802,  infra. 
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tioned.    Many  Bimilar  precedents  might  be  cited  to  the 
same  eflTect. 

If  there  should  have  been  a  separation  before  the 
commission  of  adultery,  the  fact  and  the  circumstances 
ought  to  be  stated  in  the  preamble.  So»  if  articles  should 
have  been  entered  into,  or  if  a  deed  should  have  been 
executed  on  the  occasion  of  such  separation,  such  articles 
or  such  deed  should  be  shortly  set  forth.  Thus,  in  Mr. 
Sullivan's  case(^),  on  opening  the  petitioner's  all^;a- 
tions,  the  attention  of  counsel  was  directed  to  the  form 
of  the  bill,  which  stated  no  more  than  the  marriage 
in  July  181 6,  the  cohabitation  of  the  parties  till  August 
of  the  same  year,  the  adultery  in  June  1821,  and 
the  action  for  damages  in  1824 ;  without  any  reference 
to  the  deed  of  separation,  or  to  the  circumstances  which 
were  stated  by  counsel  to  have  led  to  it.  The  House 
intimated  that  it  would  have  been  proper  to  state  these 
circumstances  in  the  preamble;  and,  with  a  view  to 
supply  this  omission,  leave  was  given  to  withdraw  the 
bill,  of  which  permission  advantage  was  taken  by  the 
Petitioner,  who  withdrew  his  bill  accordingly,  and 
shortly  afterwards  presented  a  new  bill,  containing  the 
necessary  statement  of  the  circumstances  leading  to  and 
attending  the  separation. 

The  preamble  proceeds,  in  the  next  place,  to  state  the 
charge  of  adultery ;  the  name  of  the  party  (if  known) 
with  whom  the  crime  has  been  committed,  and  the  period 
when  the  guilty  intercourse  commenced.  The  preamble 
ought  also  to  state  whether  the  parties  are  still  cohabit- 
ing in  adultery ;  and  it  ought  especially  to  aver,  that  the 
complainant  has  had  no  intercourse  with  the  guilty 
spouse,  since  the  discovery  of  infidelity.  It  is  the  oflBce 
of  the  preamble  expressly  to  negative  such  intercourse ; 

O  Session  1826,  infra. 
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or  if  such  intercourse  cannot  be  negatived,  to  state  it 
with  such  accompanying  explanation,  as  may  tend  to 
neutralise  its  effect. 

If  adultery  have  been  committed  with  more  than  one ' 
person,  the  preamble  ought  to  specify  the  several  parties 
with  whom  the  commission  of  the  crime  is  intended  to 
be  proved;  for  adultery,  not  specifically  charged,  cannot 
be  proved.  Thus  in  the  Reverend  Mr.  Jenkins'  case  (^), 
the  evidence  of  adultery  committed  with  the  person 
mentioned  in  the  preamble,  having  been  insufficient,  the 
petitioner  was  not  permitted  to  give  evidence  of  adultery 
committed  with  other  persons  not  mentioned  in  the  pre- 
amble. But  leave  was  granted  him  to  bring  in  a  new 
bill,  charging  adultery  with  those  other  persons. 

It  seems  advisable  to  state  in  the  preamble  the  issue, 
if  any,  begotten  in  adultery.  Thus,  in  the  case  of  Mr. 
Haynes(^),  his  counsel  having  stated  that  it  was  his 
intention  to  call  evidence  to  support  the  clause  by  which 
it  was  sought  to  bastardise  the  child  bom  in  September 
1828,  by  proof  that  there  had  been  no  access  by  Mr. 
Hayiies  to  his  wife,  from  the  month  of  May,  1827 ;  the 
House  intimated  that  the  bastardising  clause  had  not  of 
late  been  introduced  into  bills  of  this  nature;  there  being 
no  person  in  attendance  to  watch  the  interests  of  the 
child ;  but  that  to  prevent  the  evidence  being  lost,  and  to 
give  the  petitioner  the  benefit  he  might  thereafter  derive 
Irom  it,  the  House  would  permit  the  evidence  to  be 
received,  although  it  would  not  bastardise  the  issue. 

According  to  the  usual  order  of  events,  the  preamble 
ought  next  to  state  whether  an  action  at  law  has  been 
resorted  to  by  the  husband  against  the  adulterer.  I  say 
the  husband ;  because,  the  House  will,  in  no  case,  expect 
a  wife  to  recover  damages  where  she  is  the  injured 

(g)  Session  1775,  infra.  0>)  Session  1829,  infra. 
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party.  But  where  the  husband  is  complainaut,  he 
must  show  either  that  he  has  availed  himself  of  all  the 
inferior  remedies  aflForded  by  judicial  authority,  or  he 
'  must  state  reasons  sufficient  which  have  excluded  him 
from  the  benefit  of  such  inferior  remedies ;  otherwise  the 
House  will  consider  that  his  case,  however  powerfully 
supported  by  evidence,  is  not  one  that  calls  for  legislative 
interposition. 

The  verdict  and  the  judgment  at  law  must  then  be  stated. 
If  damages  have  been  awarded,  the  preamble  ought  to 
state  whether  such  damages  have  been  recovered ;  and 
if  not  recovered,  the  steps  taken  for  the  purpose  of  reco- 
very ought  to  be  fiilly  and  distinctly  stated,  so  as  to  show 
that  there  has  been  no  lack  of  diligence  in  seeking  such 
redress  as  the  established  tribunals  of  the  country  can 
afford. 

A  bill  of  divorce  a  mncuh  matrimonii  must,  in  all 
cases,  be  supported  by  a  previous  definitive  sentence  of 
divorce  a  Tmensa  et  thorOy  obtained  in  the  Spiritual  CJourt. 
This  judicial  sentence  is  an  indispensable  preliminary, 
the  absence  of  which  will  be  an  insuperable  bar  to  legis- 
lative relief ;  and  being  the  last  act  of  the  preparatory 
proceedings  required  as  the  foundation  of  the  bill,  a 
statement  of  it  usually  concludes  the  narrative  of  facts 
set  forth  in  the  preamble. 

From  the  statement  of  facts  set  forth  in  the  preamble, 
a  conclusion  is  deduced,  that  the  party  complained  of 
has  by  his  or  her  adulterous  and  criminal  conduct,  dis- 
solved the  connubial  bond,  by  reason  whereof  the  com- 
plainant stands  deprived  of  the  comforts  of  matri- 
mony (>). 

(>)  In  the  case  of  a  bill  by  the  bus-  unless  the  said  marriage  be  declared 

band  against  the  wife,  these  words  are  void,  and  annulled  by  the  authority  of 

also  inserted,  viz.  [and  is  liable  to  have  Parliament.! 
a  spurious  issue  imposed  upon  him, 
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This  clause,  which  occurs  in  all  bills  of  divorce,  is 
perhaps  not  very  happily  concocted ;  for  if  the  connubial 
bond  be  really  dissolved  by  the  Qommission  of  adultery 
(as  indeed  many  canonists  maintain),  Parliament  is  some- 
what idly  called  upon  to  dissolve  it  over  again ;  and,  in 
strict  logical  consistency,  ought  to  do  no  more  than 
merely  to  declare  the  dissolution.  I  am  far,  however, 
from  presuming  to  suggest  an  amendment  of  a  clause 
which  has  received  so  often  the  sanction  of  the  legis- 
lature. 

The  preamble  closes  with  a  prayer  that  Her  Most 
Excellent  Majesty  (out  of  her  princely  goodness  and 
compassion  to  Her  subjects'  calamity)  may  be  pleased 
thut  the  proposed  law  mat/  be  enacted s,  prayer  couched 
in  the  same  terms  in  every  case,  and  requiring  no  com- 
mentary. 

In  all  bills  of  divorce^  at  the  suit  of  the  husband, 
there  are  five  enacting  clauses : — 

The  first  of  these  enacts,  that  the  bond  of  matrimony 
being  violated  and  broken  by  the  manifest  and  open 
adultery  set  forth  in  the  preamble,  the  same  [namely^ 
the  said  bond  of  matrimony]  is  hereby  fi-oni  henceforth 
dissolved,  annulled,  vacated,  and  made  void  to  aU  intents, 
constructions,  and  purposes  whatsoever.  This  is  the 
principal  clause  in  the  bill,  from  which  the  others  follow 
as  matter  of  natural,  and  indeed  inevitable,  consequence. 

The  second  clause  enacts,  that  it  shall  be  lawful  for 
the  complainant,  at  any  time  after  the  passing  of  the 
bill,  to  marry  again  as  freely,  in  all  respects,  as  if  the 
party  convicted  of  adultery  were  actually  dead;  and 
that  the  issue  of  any  such  future  marriage  or  marriages 
shall  be  legitimate  and  inheritable,  in  like  manner  and 
form  as  other  issue  bom  in  lawful  wedlock. 

The  third  clause  enacts,  that  he  shall  be  entitled  to  be 
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tenant  by  the  conrtesy  of  the  lands,  &c.,  of  any  after- 
taken  wife  or  wives ;  and,  on  the  other  hand,  that  such 
after-taken  wife  or  wives  (unless  barred)  shall  be  entitled 
to  dower,  free  bench,  thirds,  &c. 

The  fourth  clause  enacts,  that  the  guilty  wife  shall  be 
barred  of  dower,  free  bench,  thirds,  &c. 

The  fifth  clause  bars  and  excludes  the  husband  fix>m 
all  right  and  title  in  respect  of  any  future  property  or 
estate,  real,  personal,  or  mixed,  that  may  be  afterwards 
acquired  by  the  wife  from  whom  he  is  divorced ;  for  it  ia 
to  be  observed,  that  the  legislature  does  not  deprive  the 
injured  party  (whether  husband  or  wife)  of  any  property 
acquired  in  right  of  the  marriage.  It  merely  excludes 
the  claim  in  so  &r  as  regards  property  to  be  acquired 
subsequently  to  the  date  of  its  dissolution. 

When  the  wife  is  complainant  (J),  the  third  clause  of 
the  bill  enacts,  that  she  shall  be  entitled  to  dower,  and 
free  bench  of  the  lands  of  any  future  husband  or  hus- 
bands ;  and  that  such  husband  or  husbands,  on  the  other 
hand,  shall  be  entitled  to  be  tenant  by  the  courtesy  of  her 
lands,  &c. 

The  fourth  clause  enacts,  that  the  guilty  husband  shall 
be  barred  of  all  right  and  interest  in  any  lands  or  estates* 
real,  personal,  or  mixed;  and  all  ornaments,  wearing 
apparel,  goods,  chattels,  and  personal  estate  and  effects 
whatsoever  enjoyed  by  the  wife,  or  to  which  she  is  enti- 
tled in  possession  in  her  own  right,  or  which  she  may  at 
any  time  thereafter  acquire,  become  seised^  or  possessed 
of,  or  entitled  to. 

In  the  case  of  Mrs.  Addison  (^),  where  there  were 
children  of  the  marriage  (a  son  and  a  daughter)  of 
tender  years ;  the  Lords,  in  order  to  provide  as  far  as 

(0  See  form  of  Bill,  infra,  (k)  Session  I80I,  infm^ 
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circumstances  would  admit  for  their  moral  and  religious 
education,  inserted  a  clause  whereby  it  was  enacted  that 
it  should  not  be  lawful  for  the  husband  (who  was  con- 
victed of  incestuous  adultery)  to  remove  his  daughter 
£rom  the  care  and  custody  of  her  mother,  during  her 
minority ;  and  both  children  were,  during  their  respective 
minorities,  declared  wards  of  the  Court  of  Chancery. 
The  standing  order,  No.  176  (%  requires 

2  Maf,  1809. — ^That  no  bill,  grounded  on  a  petition  to  this  House,  to 
dissolve  a  marriage  for  the  cause  of  adultery,  and  to  enable  the  petitioner 
io  many  again,  shall  be  received  by  this  House  unless  a  provision  be 
inserted  in  such  bill,  that  it  shall  not  be  lawful  for  the  person  whose 
marriage  with  the  petitioner  shall  be  dissolved  to  intermarry  with  any 
offending  party  on  account  of  whose  adultery  with  such  person,  it  shall 
be  therein  enacted,  that  such  marriage  shall  be  so  dissolved;  provided 
that,  if  at  the  time  of  exhibiting  the  said  bill,  such  offending  party  or 
parties  shall  be  dead,  such  provision  as  aforesaid  shall  not  be  inserted  in 
the  said  bill. 

The  exigency  of  this  standing  order  makes  it  of  course 
imperative  to  introduce  such  a  clause  into  every  bill  of 
divorce  for  adultery ;  but  though  required  in  the  bill,  the 
clause  is  not  retained  in  the  act, — the  usual  course  being 
that  some  noble  Lord  in  Committee  moves  to  have  it  struck 
out :  a  motion  which  either  passes  without  resistance ;  or 
should  resistance  be  oflFered,  it  is  overruled — all  the 
feelings  of  humanity,  and  all  the  dictates  of  policy, 
suggesting  that  the  guilty  parties  ought  not  to  be  debarred 
jfrom  making  amends  to  social  order  by  entering  into 
matrimony.  To  prevent  marriage  in  such  a  case,  would 
be  but  to  prolong  the  unseemly  spectacle  of  adultery ; 
and  to  inflict  bastardy  on  the  innocent  and  helpless 
offspring. 

In  the  case  of  Sir  William  Abdy,  (Session  1816)  the  bill 
being  in  Committee,  the  Earl  of  Lauderdale  moved  to 
strike  out  the  last  cause  prohibiting  Lady  Abdy  and  Lord 

(1)  See  Appendix,  No.  6. 
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Charles  Bentinck  (the  adulterer)  from  intermarrying; 
observing  that  the  principle  of  the  standing  order,  requir- 
ing a  clause  to  this  effect  to  be  inserted  in  all  divorce  bills, 
had  since  its  establishment  been  acted  upon  only  once  in 
a  case  where,  from  relationship,  intermarriage  of  the  par- 
ties would  have  been  illegal,  and  that  in  every  other  case 
the  clause  had  been  struck  out. 

Lord  Chancellor  Eldon  observed  that  he  was  not  pre- 
pared to  say  how  far  the  House,  in  every  instance  save 
one,  rejecting  a  clause  of  this  description,  might  not  them- 
selves have  contributed  to  that  temptation  which  the 
principle  of  the  standing  order  went  to  disarm. 

The  clause  was  rejected ;  and  the  truth  is,  that  every 
attempt  both  before  and  since  the  date  of  this  standing 
order,  to  aflBx  penal  restrictions  on  the  proceedings  of 
the  guilty  parties,  has  been  invariably  repudiated  by  the 
House  at  large,  although  some  members  (actuated  by  the 
purest  motives)  have  from  time  to  time  attempted  the 
experiment  in  committee.  The  uniformity  of  decision  on 
this  point  furnishes  the  strongest  argument  against  the 
clause,  and  may  perhaps  be  thought  to  suggest  the  pro- 
priety of  expunging  the  abortive  standing  order  by  which 
such  clause  is  required.  (»») 

The  case  referred  to  as  one  exception  to  the  uniform 
practice  of  striking  out  the  clause,  is,  I  believe,  that 
of  the  Earl  of  Roseberry  (' ),  where  the  last  clause  of 


(")  It  is  true  that  the  policy  of  pro- 
hibiting intermarriage  between  the 
guilty  parties  is  countenanced  by  cer- 
tain venerable  and  antiquated  canons 
of  the  Roman  Catholic  church.  But  it 
ifl  not  supported  by  scripture,  and  it 
seems  repugnant  to  the  feelings  of  the 
people  of  this  conntry.  la  1771,  a  bill 
was  brought  into  the  House  of  Lords, 
by  the  Duke  of  Athol,  to  prevent  per- 


sons divorced  for  adultery  from  inter- 
marrying, and  to  declare  the  issue  of 
such  marriages  incapable  of  ''inherit- 
ing.** But  this  bill  was  rejected,  after 
considerable  discussion ;  and  all  subse- 
quent attempts  to  introduce  such  a  rule 
have  in  the  same  way  proved  unsnc- 
cessfuL 
(")  Session  1816. 
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the  bill,  as  passed  into  law,  declared  that  it  should  not  be 
lawful  for  the  Countess  to  marry  Sir  John  Mildmay,  (the 
adulterer)  and  that  any  child  or  children  to  be  procreated 
between  them,  should  be  illegitimate ;  a  provision  possibly 
superfluous,  as  Sir  John  Mildmay  had  been  previously 
married  to  the  Countess*s  sister,  and  consequently  could 
not  legally  have  married  the  Countess  herself.  On  a  like 
principle,  the  clause  was  also  retained  in  Mrs.  Turton's 
case  ("*),  where  marriage  between  the  guilty  parties  would 
have  been  incestuous.  In  two  cases  which  occurred 
before  the  passing  of  the  standing  order,  a  similar  prohi- 
bition was  retained.  I  am  now  alluding  to  the  cases  of 
Major  Campbell  (P),  where  the  adultery  was  committed 
between  uncle  and  niece ;  and  to  the  case  of  Dr.  Campbellf^), 
where  the  guilty  parties  were  brother  and  sister  in  law. 

About  fifty  years  ago  a  clause  in  great  favour  with  per- 
sons solicitous  for  the  preservation  of  the  public  morals 
was  a  clause  not  only  to  prevent  the  paramours  from 
intermarrying,  but  to  prevent  the  guilty  spouse  from 
marrying  at  all  during  the  lifetime  of  the  petitioner.  For 
this,  which  seems  rather  a  fanciful  restriction,  ancient 
canons  may  be  found ;  but  it  has  never  received  sanction 
from  the  Legislature.  The  last  two  cases  in  which  such  a 
clause  was  proposed,  were,  I  believe,  those  of  Mr.  Taylor 
and  Dr.  Campbell;  both  in  the  Session  of  1801  {').  In 
Mr.  Taylor's  case,  the  Lords'  Committee  having  adopted 
the  clause,  the  House  thereafter,  on  considering  the 
Report,  struck  it  out.  In  Dr.  Campbell's  case  the  clause 
appears  to  have  received  the  sanction  of  the  House  of 
Lords,  but  in  the  House  of  Commons  was  expimged. 

The  following  may  be  the  form  of  the  petition  to  the 
House  of  Lords,  where  the  husband  is  complainant : — 

(o)  Seflsion  1831,  infra.  (4)  Session  1801,  iftfra, 

(»)  Searion  1796,  U^ra.  (')  Infra. 
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To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal 
in  Parliament  assembled. 

The  humble  Petition  of  A.  B.,  of  in  the 

county  of  ,  Esquire, 

Showeth,  That  on  the  23rd  day  of  May  1827,  your  petitioner  wag 
married  to  C.  D.  his  present  wife  (then  C.  E.,  spinster),  and  such  marriage 
was  duly  solemnised  in  St.  Gkorge's  church,  Hanover  Square,  in  the 
county  of  Middlesex,  according  to  the  rites  of  the  Church  of  England. 

That  your  petitioner  and  the  said  C.  D.  lived  and  cohabited  together  as 
husband  and  wife,  (with  the  exception  of  a  temporary  separation  of  eight 
or  nine  months)  from  the  time  of  their  said  marriage,  until  on  or  about  the 
2drd  day  of  September,  1834,  but  that  there  is  no  issue  living  of  the  said 
marriage. 

That  on  or  about  the  said  23rd  day  of  September,  1834,  the  said  C.  D. 
quitted  your  petitioners   house  and  proceeded  to  London,  where   she 
remained  for  about  three  weeks  living  in  lodgings,  and  visited  by,  and 
passing  much  of  her  time  in  the  company  of  one  E.  F.,  of 
in  the  county  of  Esquire. 

That  on  the  return  of  the  said  C.  D.  to  your  petitioner's  house,  on  or 
about  the  18th  of  October,  1834,  she  refused  to  give  your  petitioner  any 
information  or  satisfaction,  in  answer  to  your  petitioner's  inquiries  re- 
specting her  conduct  and  proceedings  during  such  her  absence  from  your 
petitioner's  house  as  aforesaid ;  and  your  petitioner  consequently  refused 
to  allow  her  to  continue  in  his  house,  and  caused  her  to  be  immediately 
conveyed  to  the  residence  of  G.  H.  of  in  the  county  of 

her  father. 

That  there  being  no  reasonable  prospect  of  your  petitioner  and  the  said 
C.  D.  ever  again  living  in  harmony  and  comfort  together  as  man  and 
wife,  an  arrangement  for  separation  was  soon  afterwards  commenced ;  and 
thereupon  your  petitioner  and  the  said  C.  D.  agreed  to  live  separate  and 
apart ;  and  a  deed  of  separation  was  prepared  and  executed  on  or  about 
the  10th  day  of  November,  1834  ;  and  accordingly  your  petitioner  and 
the  said  C.  D.  have  ever  since  lived  separate  and  apart  from  each  other, 
nor  has  your  petitioner  had  any  intercourse  or  communication  with  the 
said  C.  D.  from  that  time  to  this. 

That  your  petitioner  has  lately  discovered  that,  during  the  period  afore- 
said, while  the  said  C.  D.  was  in  London  with  the  said  E.  F.,  that  is  to 
say,  in  or  about  the  time  which  elapsed  from  the  23d  September  to  the 
18th  October,  1834,  she  carried  on  an  adulterous  intercourse  and  criminal 
conversation  with  the  said  E.  F. ;  and  hath  been  almost  constantly  ever 
eince,  and  is  now,  living  with  him  in  open  adultery. 

That  your  petitioner,  on  the        day  of  last,  brought  an  action 

in  her  Majesty's  Court  of  Queen  s  Bench  against  the  said  E.  F.,  for  such 


OF  THE  PETITION   AND   BILL.  513 

adulierouB  intercourse  and  criminal  conversation  with  the  said  wife  of 
jour  petitioner ;  whereupon  the  said  E.  F.  allowed  judgment  to  go  by 
default,  and  the  sum  of  500/.  damages  has  been  since  assessed  to  your 
petitioner  by  a  jury  of  the  county  of  Middlesex,  by  Tirtue  of  a  writ  of 
inquiry  issued  for  such  purpose  to  the  sheriff  of  that  county. 

That  in  or  about  the  month  of  last  past,  your  petitioner  exhibited 

a  libel  in  the  Consistorial  Court  of  London  against  the  said  C.  D.,  his 
wife,  and,  on  the        day  of  ,  a  definitive  sentence  of  divorce  from 

bed  and  board  and  mutual  cohabitation  was  pronounced  against  the  said 
C.  D.,  for  adultery  committed  by  her  with  the  said  £.  F. 

That  the  said  C.  D.,  hath  by  her  adulterous  and  criminal  conduct, 
dissolved  the  bond  of  matrimony  on  her  part ;  and  your  petitioner  stands 
deprived  of  the  comforts  of  matrimony,  and  is  liable  to  have  a  spurious 
iBBue  imposed  upon  him,  unless  the  said  mairiage  be  declared  void  and 
annulled  by  the  authority  of  Parliament. 

Your  petitioner  therefore  humbly  prays  that  leave  may  be 
given  to  bring  in  a  bill  to  dissolve  his  marriage  with  the 
said  C.  D.,  and  to  enable  him  to  marry  again,  and  that 
he  may  have  such  other  relief  in  the  premises  as  to  your 
Lordships,  in  your  great  wisdom,  shall  appear  meet. 
And  your  petitioner  will  ever  pray.  Sec 

(Signed)         A.  B. 

The  following  is  the  form  of  a  bill  of  divorce,  where  the 
htisband  is  complainant : — 

An  act  to  dissolve  the  marriage  of  A.  B.,  Esq.,  with  C.  D., 
his  now  wife,  and  to  enable  him  to  marry  again,  and  for 
other  purposes  therein  mentioned. 

Humbly  showeth  and  coraplaineth  unto  your  most  excellent  Majesty^ 
your  true  and  faithful  subject,  A.  B.,  of  ,  in  the  county  of  , 

Esq. 

That  on  the  2drd  day  of  May,  1827,  your  said  subject  was  married  to 
C.  D.,  his  present  wife  (then  C.  E.,  spinster),  and  such  marriage  was  duly 
solemnised  in  St.  George's  Church,  Hanover-square,  in  the  county  of  Mid-» 
dlesex,  according  to  the  rites  of  the  Church  of  England  : 

That  your  said  subject  and  the  said  C.  D.  li^ed  and  cohabited  toge* 
ther  as  husband  and  wife,  with  the  exception  of  a  temporary  separation 
of  eight  or  nine  months,  from  the  time  of  their  said  marriage  until  on  or 
about  the  2drd  day  of  September,  1834,  but  there  is  no  issue  living  of  the 
said  marriage :  • 

That  on  or  about  the  said  2drd  day^of  September,  1834,  the  said  C.  D. 
suddenly  quitted  your  said  subject's  house,  and  proceeded  to  London^ 
where  die  remamed  for  about  three  weeks,  living  in  lodgings,  viaited  by 

L  L 
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and  pftsdi)^  much  of  her  tinie  in  ike  company  of  E.  F.,  of  , 

in  the  county  of  Esq. 

That  on  the  retnm  of  the  said  G.  D.  to  your  said  snhject  6  Honse,  on  <x 
about  the  18th  of  Octobor,  1884,  slie  refneed  to  give  your  said  aubjeet  any 
information  or  satis&otion  in  answer  to  your  said  subject's  inquiries  re- 
specting her  conduct  and  proceedings  during  such  her  absence  from  your 
said  subject's  honae  as  afioresaad ;  and  your  petitioner  consequently  refused 
to  allow  her  to  continae  in  his  house,  and  caused  her  to  be  immediately 
conveyed  to  the  residence  of  O.  H^  of  ,  in  the  county  of         ,  £^-> 

her  father : 

That  there  being,  consequently,  no  reasonable  prospect  of  your  said  sub- 
ject and  the  said  G.  D.  ever  again  living  together  in  harmony  and  comfort 
as  man  and  wife,  an  arrangement  for  separation  was  soon  aflerwards  com- 
menced, and  thereupon  your  said  subject  and  the  said  G.  D.  agreed  to  live 
separate  and  apart,  and  a  deed  of  separation  was  prepared  and  executed 
<m  or  about  the  10th  day  of  October,  1884;  and,  accordingly,  your  said 
subject  and  the  said  G.  D.  have  ever  since  lived  separate  and  apart  firom 
each  other ;  nor  has  your  said  subject  had  any  intercourse  or  communica- 
tion with  the  said  G.  D.  from  that  time  to  this : 

That  your  said  subject  has  lately  discovered^  that  while  the  said  C.  D. 
was  in  London  with  the  said  E.  F.,  that  is  to  say,  in  or  about  the  time 
which  elapsed  from  the  2drd  of  September  to  the  18th  of  October,  1834, 
she  carried  on  an  adulterous  intercourse  and  criminal  conversation  with 
the  said  £.  F.,  and  having  left  her  father's  house,  hath  been  ever  since^ 
and  is  now,  living  with  him  in  open  adultery : 

That  your  said  subject,  on  the  day  of  ,  brought  an 

action  in  her  Majesty's  Gourt  of  Queen's  Bench,  against  the  said  E.  F., 
for  such  adulterous  intercourse  and  criminal  conversation  with  the  said 
wife  of  your  said  subject ;  whereupon  the  said  E.  F.  allowed  judgm^it 
to  go  by  default,  and  the  sum  of  damages  has  been  since  assessed 

to  your  said  subject  by  a  Jury  of  the  Gounty  of  Middlesex,  by  virtue  of  a 
writ  of  inquiry  issued  to  the  Sheriff  of  the  said  county  for  such  purpose : 

That  in  or  about  the  month  of  last  past,  your  said  subject 

exhibited  a  libel  in  the  Gonsistorial  Gourt  of  London  against  the  said 
G.  D.,  his  wife;  and  on  the  day  of  ,  1835,  a  definitive 

sentence  of  divorce  from ,  bed  and  board,  and  mutual  cohabitation,  was 
pronounced  against  the  said  G.  D.  for  adultery,  committed  by  her  with 
the  said  E.  F. : 

That  the  said  G.  D.  hath  by  her  adulterous  and  criminal  conduct  dis* 
solved  the  bond  of  matrimony  on  her  part,  and  your  said  subject  stands 
deprived  of  the  comforts  of  matrimony,  and  is  liable  to  have  a  spurious 
issue  imposed  upon  him,  unless  the  said  marriage  be  declared  void  and 
annulled  by  the  authority  of  Parliament : 
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May  it  therefore  please  your  Most  Excellent  Majesty, 
(Oat  of  your  princely  goodness  and  compassion  to  your  said  subject's 
misfortune  and  calamity),  that  it  may  be  enacted,  and  be  it  enacted  by  the 
Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  the  bond  of 
matrimony  between  the  said  A.B.  and  the  said  CD.,  his  wife,  being  yiolated 
and  broken  by  the  manifest  and  open  adultery  of  the  said  C.  D.,  the  same 
is  hereby  from  henceforth  dissolved,  annulled,  vacated,  and  made  void,  to 
all  intuits,  constructions,  and  purposes  whatsoever. 

And  be  it  farther  enacted,  that  it  shall  be  lawful  for  the  said  A.  B.,  at 
any  time  or  times  hereafter,  to  contract  matrimony  and  to  marry,  as  well 
in  the  lifetime  of  the  said  C.  D.,  as  after  her  decease,  with  any  woman  or 
women  whom  he  might  lawfully  marry,  in  case  the  said  G.  D.  were  actu*« 
ally  dead ;  and  any  such  future  marriage  or  marriages,  when  duly  had  and 
celebrated,  shall  be  a  good  lind  lawful  marriage,  or  good  and  lawful  mar^ 
riages,  and  shall  be  so  adjudged,  deemed,  and  taken  in  all  courts  and  to 
all  intents^  constroctions,  and  purposes  whatsoever  *,  and  all  and  every 
child  and  children  boim  in  such  matrimony  shall  be  deemed,  adjudged,  and 
taken  to  be  bom  in  lawfitl  wedlock,  and  shall  be  legitimate  and  inheritable 
tinto,  and  shall  inherit  any  honours,  manors,  messuages,  lands,  tenements, 
and  hereditaments  from,  by,  or  through  ihevt  fathers,  motheris,  and  oth^ 
ancestors  and  relations,  and  shall  and  may  derive  title  to  any  real  or  per- 
sonal estate  by  descent,  remainder,  limitation,  or  otherwise,  as  the  lawful 
child  Or  children  of  his,  her,  or  their  parents,  in  like  manner  and  form  as 
any  other  child  or  children  bom  in  lawful  wedlock  oould  or  might  inherit^ 
or  be  inheritable  unto,  according  to  the  laws  and  customs  of  this  realm, 
or  any  of  her  Majesty^s  dominions,  and  shall  and  may  have  and  enjoy  all 
honours,  privileges,  pre-eminences,  benefits  and  advantages,  claims  and 
demands  whatsoever,  in  as  full,  ample,  and  beneficial  a  manner  as  any  other 
thm  or  children  bom  in  lawful  wedlock. 

Aftd  be  it  further  enacted,  that  the  said  A.  B.  shall  be  entitled  to  be 
tenant  by  the  curtesy  of  the  manors,  messuages,  lands,  tenements  and 
bereditaments  of  any  such  wife  or  wives  as  he  shall  hereafter  marry;  and 
such  vnf^  or  wives  as  he  shall  so  hereafter  mahy,  shall,  unless  barred  by 
jointnre  or  otherwise,  be  entitled  to  the  dower,  free  bench,  and  thirds  at 
common  law. or  by  custom  or  otherwise,  of  and  in  such  manors,  messuages, 
lands,  tenements  and  hereditaments,  whereof  the  said  A.  B.  is  or  shall  be 
seised  of  such  estate  whereof  she  or  they  shall  be  dowable,  as  any  husband 
or  wife  respeetively  may  or  might  claim,  have,  or  enjoy. 

And  be  it  further  enacted,  that  the  said  C.  D.  shall  be  and  is  hereby 
barred  and  excluded  of  and  from  all  dower,  free  bench,  and  thirds  at  com- 
mon law,  by  custom  or  otherwise,  and  all  other  rights,  titles,  inheritances, 
claims,  and  demands  of>  in,  to,  or  out  of  all  and  every  or  any  of  the.  manors, 

ll2 
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messua^i^es,  laDds,  tithes,  tenements  or  hereditaments,  or  other  estates 
whereof  or  wherein  the  said  A.  B.  previoiislf  to  and  at  the  time  of  his 
marriage  with  the  said  C.  D.  was,  now  is,  or  since  his  said  marriage  hath 
heen,  or  at  any  time  hereafter  shall  or  may  he  seised  of  or  for  any  estate 
of  inheritance,  and  all  claims  and  demands  in,  to,  upon,  or  ont  of  the  per 
sonal  estate  and  effects  wliich  the  said  A.  B.  now  is  or  at  any  time  here- 
after shall  he  possessed  of  or  entitled  unto. 

And  he  it  further  enacted,  that  the  said  A.  B.,  and  all  persons  claiming 
or  to  claim  hy,  from,  or  under  him,  is  and  are  and  shall  be  for  ever  barred 
and  excluded  of  and  from  all  rights,  claims,  titles,  and  interests  of,  in,  to, 
or  out  of  any  manors,  messuages,  lands,  tenements  and  hereditaments,  and 
other  estates,  real,  freehold,  personal,  and  mixed,  and  all  goods,  chattels^ 
personal  estate,  and  effects  whatsoever,  which  the  same  C.  D.  shall  or  may 
at  any  time  or  times  hereafter  acquire,  or  become  seised  or  possessed  o( 
or  entitled  to  by  descent,  gift,  devise,  purchase,  or  otherwise  howsoever, 
during  the  estate  and  interest  of  the  said  C.  D.,  her  heirs,  executors,  ad- 
ministrators, and  assigns  therein  respectively ;  and  that  the  said  C.  D.,  her 
heirs^  executors,  and  administrators,  shall  and  may  hold  and  enjoy  the 
same,  and  every  of  them,  for  all  her  and  their  estate  and  interest  therein, 
for  her  and  their  own  use,  benefit,  and  advantage,  exclusive  of  the  said 
A.  B.,  his  heirs,  executors,  and  administrators,  and  all  and  every  other 
person  and  persons  whomsoever,  claiming  or  to  claim  by,  from,  or  under 
him. 

The  form  of  a  Bill  of  Divorce,  where  the  wife  is  com* 
plainant,  may  be  as  follows : 

An  Act  to  dissolve  the  marriage  of  A.  B.  with  C.  D.,  her  now 
husband,  and  to  enable  the  said  A.  B.  to  marry  again, 
and  for  other  purposes  therein  mentioned : — 

In  the  most  humble  manner  showeth  and  compluueth  unto  your  most 
excellent  Majesty,  your  true  and  faithful  subject  A.  B.,  of  ,  in  the 

county  of  ;  that  on  or  about  the  2d  day  of  November,  1820,  your 

said  subject  intermarried  with  C.  D.,  of  ,  in  the  county  of  ,  Esq., 
and  that  your  subject  and  the  said  C.  D.,  from  the  time  of  their  said 
marriage,  lived  together  as  man  and  wife  until  the  month  of  Febmary^ 
1 824,  but  that  there  has  been  no  issue  of  their  said  marriage : 

That  in  the  year  1829,  the  said  C.  D.  formed  and  carried  on  an  adul- 
terous and  incestuous  intercourse  with  E.  F.,  spinster,  sister-german  ti 
your  said  subject,  and  has  continued  to  carry  on,  and  does  still  carry  on 
such  intercourse. 

That,  immediately  on  the  discovery  of  such  adulterous  and  incestuous 
intercourse,  your  said  subject  withdrew  herself  from  the  house  and  society 
of  her  said  husband,  and  hath  from  that  time  lived  apart  from  her 
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htisband,  and  liatb  Dot  since  cohabited  with  him ;  but  hath  been  and  is 
now  under  the  protection  of  the  father  of  your  said  subject,  namely 
G.  H.,  of         ,  in  the  county  of  ,  esquire : 

That  your  said  subject  on  or  about  the  17th  day  of  July,  1830,  obtained 
a  definitive  sentence  of  divorce  from  bed  and  board  against  the  said  C.  D., 
her  husband)  in  the  Consistory  Court  of  the  Bishop  of  London,  for  adul- 
tery with  the  said  E.  F,: 

.  That  the  said  C.  D.  hath  not  only  by  his  incestuous  adultery  aforesaid 
dissolved  the  bond  of  marriage  on  his  part,  and  deprived  your  said  subject 
of  the  comforts  of  matrimony,  but  hath,  by  the  most  atrocious  aggrava- 
tion of  the  crime  of  adultery  (such  adultery  having  been  committed  with 
the  sister-german  of  your  said  subject),  precluded  every  possibility  of 
reconciliation  ('). 

May  it  therefore  please  your  Majesty, 
(Out  of  your  princely  goodness  and  in  compassion  to  your  said  subject's 
peculiar  and  aggravated  misfortune  and  calamity),  that  it  may  be  enacted, 
and  be  it  enacted,  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and  Commons  in 
this  present  Parliament  assembled  and  by  the  authority  of  the  same,  that 
the  said  bond  of  matrimony  between  the  said  A.  B.  and  C.  D.  her  husband, 
being  violated  and  broken  by  the  manifest,  atrocious,  and  incestuous  adul- 
tery of  the  said  C.  D.,  be,  and  the  same  is  hereby  from  henceforth  wholly 
dissolved,  annulled,  vacated,  and  made  void  to  all  intents  and  purposes 
whatsoever ;  and  that  it  shall  and  may  be  lawful  to  and  for  the  said  A.  B., 
at  any  time  or  times  hereafter,  to  contract  matrimony,  and  to  marry  in  the 
lifetime  of  the  said  C.  D.,  with  any  other  man  or  men  with  whom  she 
might  lawfully  marry  in  case  the  said  C.  D.  were  not  living ;  and  that 
such  matrimony,  when  duly  had  aud  celebrated,  shall  be  a  good,  just,  and 
lawful  marriage,  and  shall  be  so  adjudged,  deemed,  and  taken  to  all 
intents  and  purposes ;  and  that  all  and  every  children  and  child  bom  in 
such  matrimony  shall  be  deemed,  adjudged,  and  taken  to  be  bom  in 
lawful  wedlock,  and  be  legitimate  and  inheritable,  and  shall  inherit  and 
have  and  enjoy  lands,  tenements,  and  hereditaments,  privileges,  benefits, 


(k)  According  to  the  priuciple  on 
which  Mr.  Addison's  bill  passed  (Ses- 
sion 1800,  infra),  this  clause  ought  to 
proceed  thus:  [That  the  said  C.  D. 
hath  Dot  only  by  his  incestuous  adul- 
tery aforesaid  dissolved  the  bond  of 
marriage  on  his  part,  and  deprived 
your  said  subject  of  the  comforts  of 
matrimony,  but,  inasmuch  as  the  said 
incestuous  adultery  hath  been  com- 
mitted by  him  with  one  standing  in  the 
near  relation  of  sister-german  to  yonr 


said  subject, — any  renewal  of  cohabi- 
tation thereafter  between  your  said 
subject  and  the  said  CD.  would  in 
itself  be  incestuous,  and  consequently 
all  possibility  of  reconciliation  between 
your  said  subject  and  the  said  CD, 
hath  been  insuperably  barred  and  pre- 
cluded.] According  to  this  principle, 
the  married  parties  ought  to  be  re- 
strained from  cohabitation,  even  al- 
though the  injured  party  were  disposed 
to  forgive  the  other. 
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and  advantages,  in  like  manner  as  other  children  bom  in  lawful  wedlock 
raajr  have  or  claim  by  the  laws  and  customs  of  this  realm,  oe  any  of  his 
Majesty's  dominions  thereunto  belonging. 

And  be  it  further  enacted,  that  the  said  A.  B.  shall  be  entitled  to 
dower  and  free  bench  of  the  lands  and  tenements  of  such  husband  or  hus- 
bands as  she  shall  or  may  hereafter  marry,  whereof  he  or  they  shall  be 
seised  or  entitled,  and  whereof  by  the  laws  and  customs  of  this  realm  she 
shall  be  dowable  or  to  which  free  bench  is  incident ;  and  that  suoh  hus- 
band or  husbands,  as  she  shall  so  marry,  shall  be  entitled  to  be  tenant  by 
the  curtesy  of  the  lands  and  inheritance  of  the  said  A.  B.,  as  uiy  other 
husband  or  wile  may  or  might  claim,  have,  or  enjoy ;  and  that  the  child 
w  children  bom  in  such  marriage  or  marriages  shall  and  may  derive  and 
make  title  by  descent,  limitation,  or  otherwise,  to  and  from  any  of  their 
ancestors,  as  any  other  child  or  children  may  do,  any  law,  statute, 
lestraint,  prohibition,  ordinance^  canon,  constitution,  prescription,  or 
custom  had,  made,  exercised,  or  used  to  the  contrary,  notwithstanding. 

And  be  it  further  enacted,  that  the  said  C.  D.,  and  all  persons  claiming 
or  to  claim  by,  from,  or  under  him,  is  and  are  and  shall  for  ever  be  barred 
and  excluded  of  and  from  all  right,  claim,  title,  and  interest  of,  in,  to,  or 
out  of  all  lands,  tenements,  and  estates^  real,  personal,  and  n^ixed ;  and  aD 
ornaments  of  the  person,  and  wearing  apparel,  and  all  goods,  chattels,  and 
personal  estate,  and  e£Eects  whatsoever,  which  the  said  A.  B.  now  enjoys^ 
or  b  entitled  to^  in  possession  in  her  own  right,  or  which  she  shall  or  may 
at  any  time  or  times  hereafter  acquire,  become  seised  or  possessed  o^  or 
entitled  to  by  descent,  gift,  devise,  purchase,  or  otherwise,  howsoever, 
during  the  estate  and  interest  of  her  the  said  A.  B.,  her  heirs,  execnton, 
administrators,  and  assigns  therein  respectively ;  and  that  the  said  A.  B., 
her  heirs,  executors,  administrators,  and  assigns,  shall  and  may  have,  hold, 
and  enjoy  th.e  same,  and  every  of  them,  during  her  and  their  estate  and 
interest  therein  for  her  and  their  own  proper  use  and  benefit,  exclusive  of 
the  said  C.  D.,  his  heirs,  executors,  and  administrators,  and  aU  and  every 
other  person  and  persons  whomsoever  claiming,  or  to  daim,  by,  from,  or 
under  him. 

Provided  always  and  be  it  further  enacted,  that  it  shall  not  be  lawful 
for  the  said  C.  D.  at  any  time  hereafter  to  contract  matrimony  with  the 
said  A.  B.,  but  that  such  matrimony  shall  be,  and  is  hereby  declared  to  be, 
illegal  and  void  to  all  intents  and  purposes  whatsoever ;  and  the  child  and 
children  bom  therein  shall  be  illegitimate,  and  subject  to  all  the  disabili- 
ties, privations,  and  restrictions  which  any  child  or  children  bom  out  of 
lawful  wedlock  is,  are,  or  may  be  subject  to  by  the  laws  and  customs  of  this 
United  Kingdom,  or  any  part  thereof,  any  thing  in  this  act  contained  to 
the  contrary,  notwithstanding. 
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CHAPTER  THE  FOURTH. 


et  f^t  fStnttsl  pre^atfttiow  of  t^t  ease* 


Of  the  official  Trcuucript  of  the  Ecdesiaetical  Proceedings^  519. — Of 
Presenting  the  Petition  and  official  Transcript^  520« — Of  bringing  in  the 
JBill^  and  first  reading  thereof^  521. — Of  the  Report  of  the  Proceedings 
at  Law^  b22.-^0f  the  Service  of  Notice  of  the  Second  Beading^  528^-— 
Of  Substitutional  Serviee^  524^— Q/*  attendance  of  Witnesses,  527.— 
And  Production  of  Documents,  528. — Cf  the  Petitioner's  attendance, 
ib. — Of  the  Wife's  Right  to  demand  advances  from  the  Husband 
for  the  conduct  of  her  Defence^  531. 

It  will  be  necessary  for  the  solicitor  engaged  in  the 
conduct  of  the  bill,  to  bespeak  in  due  time  an  official 
copy  of  the  proceedings  and  sentence  of  divorce  a  merisa 
et  thorOy  to  be  delivered  in,  upon  oath,  at  the  bar  of  the 
House  of  Lords,  when  the  petition  for  leave  to  bring  in 
the  bill  shall  be  presented.  For  this  purpose,  the  pro- 
ceedings and  sentence  of  the  Ecclesiastical  Court  ought 
to  be  inspected;  so  that  errors  may  be  rectified,  and 
defects  or  omissions  supplied  (if  any  such  are  discovered) 
before  the  transcript  is  prepared  by  the  proper  oflBicer  of 
the  Ecclesiastical  Court.  When  it  is  announced  that  the 
transcript  is  ready,  the  solicitor,  or  his  clerk,  will  repair 
to  the  Ecclesiastical  Court,  and  there  examine  and  com- 


520  THE  PBACTICTE  ON  BILI^  OP  DIVORCE. 

pare  the  transcript  in  all  its  parts  with  the  original  re- 
cord. This  being  done,  he  will  attend  the  registrar,  in 
order  to  see  that  officer  affix  his  signature  to  the  tran- 
script ;  the  Standing  Order,  No.  141  ('),  requiring  not  only 
that  the  copy  to  be  produced  shall  be  tme^  but  that  it 
shall  be  offiddL 

Matters  being  thus  so  far  matured,  the  petition  for 
leave  to  bring  in  the  bill,  may  be  presented  on  any  day 
when  the  House  sits ;  but  it  is  more  usual,  and  more  con- 
venient, to  postpone  the  presentation  of  the  petition,  and 
the  production  of  the  official  copy  of  the  ecclesiastical 
proceedings,  until  the  bill  itself  be  ready  to  be  brought 
in ;  so  that  the  three  documents  (namely,  the  petition,  the 
official  copy  of  the  ecclesiastical  proceedings,  and  the  bill) 
in  their  proper  order,  may  be  submitted  to  the  House  on 
the  same  occasion.  The  details  of  this  arrangement  fall 
within  the  province  of  the  parliamentary  agent ;  who,  in 
passing  the  bill  through  both  Houses,  relieves  the  solici- 
tor jfrom  the  superintendence  of  the  formal^  or  what  is 
occasionally  called,  the  "  in-door "  department  of  the 
proceedings.  To  him  the  solicitor  will  deliver  the  peti- 
tion and  the  bill  as  finally  adjusted ;  and  on  the  day  ap- 
pointed for  presentation,  the  person  who  has  examined 
the  official  copy  of  the  ecclesiastical  proceedings,  will 
attend  at  the  bar  of  the  House  of  Lords,  in  order  to  pro- 
duce and  to  prove  that  document  when  required  (^). 

The  course  followed  at  this  initiatory  stage  will  more 
clearly  appear  by  an  example.  Thus,  in  Mr.  Deane's 
case,  there  is  the  following  entry  of  the  proceedings 
in  the  Lords*  Journals : — 

(')  See  Appendix,  No.  6.  called  in,  and  proved  a  copy  of  Uie 

(b)    In  Mr.    Greenes  case,   Session  definitive  sentence  of  divorce;,  but  no 

1814,  the  petition  for  leave  to  bring  in  person  attending  to  prove  the  copj 

the  bill  being  offered  to  be  presented,  of  the  proceedings  in  the  Ecclesiastical 

the  House  was  informed  that  Mr.  John  Court,  the  petition  was  not  received, 
llopkiuson  was  attending.     He  was 
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6  March,  1840. — A  petition  of  Joseph  Groome  Deane,  praying  their 
Lordships  **  That  leave  may  he  given  to  hring  in  a  bill  to  dissolve  the 
marriage  of  the  petitioner  with  his  now  wife,  Rachael,  and  to  enable  him 
to  marry  again ;  or  that  he  may  have  such  other  relief  as  to  their  Lordships 
shall  seem  proper,''  being  ofFere<l  to  be  presented  to  the  House,  the  House 
was  informed  that  Mr.  William  Napier  Reeve  was  attending.  He  was 
ordered  to  be  called  in,  and  being  called  in  accordingly,  and  sworn  at  the 
Bar,  delivered  a  copy  of  the  proceedings  for  a  divorce  a  mensa  et  thoroj  and 
the  definitive  sentence  of  divorce  in  the  Consistory  Court  of  the  Bishop 
of  London,  cntituled  Deane  v.  Dcane,  which  he  said  he  had  examined  with 
the  originals,  and  that  the  same  were  true  copies. 
And  then  he  withdrew. 

Ordered  that  the  said  proceedings  and  sentence  do  lie  on  the  table. 
Then  the  petition  was  presented  and  read. 

Ordered  that  leave  be  given  to  bring  in  a  bill  according  to  the  prayer  of 
the  said  petition. 

Accordingly  the  Earl  of  Shaftesbury  presented  to  the  House  a  bill 
entituled  ^'  An  Act  to  dissolve  the  marriage  of  George  Groome  Deane,  with 
Rachael,  his  now  wife,  and  to  enable  him  to  marry  again,  and  for  other 
purposes  therein  mentioned.'' 

The  said  bill  was  read  the  first  time. 

Ordered  that  the  said  bill  be  read  a  second  time  on  Tuesday,  the  24th  of 
this  instant  March  (c),  and  that  notice  thereof  be  affixed  on  the  doors  of 
this  House,  and  the  Lords  summoned,  and  that  the  said  Joseph  Groome 
Deane  may  be  heard  by  his  counsel  at  the  said  second  reading,  to  make 
out  the  truth  of  the  allegations  of  the  bill,  and  that  the  said  Rachael  may 
have  a  copy  of  the  Bill,  and  that  notice  be  given  her  of  the  said  second 
reading,  and  that  she  be  at  liberty  to  be  heard  by  her  counsel,  what  she  may 
have  to  offer  against  the  said  bill  at  the  same  time. 

Ordered  that  Joseph  Groome  Deane  do  attend  this  House  on  Tuesday, 
the  24th  of  this  instant  March,  in  order  to  his  being  examined  on  the  second 
reading  of  the  bill,  if  the  House  shall  think  fit,  whether  there  has  or  has 
not  been  any  collusion  directly  or  indirectly  on  his  part,  relative  to  any 
act  of  adultery  that  may  have  been  committed  by  his  wife,  or  whether  there 
has  been  any  collusion  directly  or  indirectly  between  him  and  his  wife,  or 
any  other  person  or  persons  touching  any  proceedings  or  sentence  of  divorce, 
had  in  the  Ecclesiastical  Court  at  his  suit,  or  touching  any  action  at  law 
which  may  have  been  brought  by  him  against  any  person  for  criminal  con- 
versation with  his,  the  said  Joseph  Groome  Deane's  wife,  and  also  whether, 
at  the  time  of  the  adultery  of  which  he  complains,  his  wife  was  by  deed. 


(^)  The  time  limited  by  this  order  from  time  to  time,  and  the  second 
generally  varies  from  fifteen  to  eigh-  reading  put  off  on  the  application  of 
teen  days.    Bat  it  will  be  enlarged      the  parties. 
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or  otherwise  bj  his  consent,  living  separate  and  apart  firom  him,  and 
released  by  him,  in  so  fw  as  in  him  lies,  from  her  conjugal  duty ;  or  whether 
she  was  at  the  time  of  such  adnltery  eohabitii^  with  hun,  and  under  tho 
protection  and  authority  of  him  as  her  husband. 

The  next  step  is  to  procure  a  report  of  the  proceedings 
at  law,  if  such  were  resorted  to  against  the  adulterer ; 
the  Standing  Order,  No.  21 4  ('^),  expressly  declaring,  that  no 
bill  of  divorce  shall  be  read  a  second  time,  until  such 
report  shall  have  been  laid  on  the  table  of  the  House. 
This  report  will  be  transmitted  to  the  clerk-assistant  of 
the  House,  on  application  for  that  purpose  being  made  to 
the  Judge,  or  to  the  Under-Sheriff,  stating  that  the  bill  is 
in  dependence;  and  pointing  out  the  exigency  of  the 
Standing  Order.  When  this  report  has  been  received  by 
the  clerk-assistant,  their  Lordships  will  appoint  it  to  be 
laid  on  the  table  of  the  House,  as  forming  a  part  of  the 
proceedings. 

The  interval  between  the  first  and  second  reading  of 
the  bill,  will  be  occupied  in  the  general  preparation  of  the 
case  on  the  merits ;  in  advising  with  counsel ;  in  serving 
notice  of  the  second  reading  on  the  defendant;  in  arrang- 
ing for  the  petitioner's  attendance  on  the  second  reading 
of  the  bill ;  in  summoning  the  witnesses ;  and  in  taking 
down  and  distinctly  arranging  the  entire  evidence,  by 
which  the  case  is  to  be  supported.  The  bill^  too,  during 
this  interval,  will  be  printed,  under  the  direction  of  the 
parliamentary  agent. 

And  first,  as  regards  the  requisite  notice  of  the  second 
reading  of  the  biU ;  the  established  rule  is,  that  such 
notice  shall  be  effected  by  personal  service  on  the  defend- 
ant, of  an  attested  copy  of  the  bill,  and  of  the  order  for 
the  second  reading,  both  signed  by  the  derk-assistant  of 
the  House.     The  person  who  is  to  make  such  service 

{^)  See  Appendix,  No.  6. 
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should  previously  attend  at  the  Parliament-ofiElce,  to  ex- 
amine the  attested  copy  of  the  bill  with  the  House-bill. 

As  the  service  of  this  notice  must  be  proved  at  the  bar 
of  the  House  on  the  second  reading;,  the  order  and  the 
attested  copy  of  the  bill  must  be  served  by  some  one  who 
knows  the  defendant,  as  he  will  have  to  give  evidence  not 
only  of  the  fact  of  personal  service,  but  also  of  the  fact 
of  personal  identity.  In  other  words,  the  House,  before 
receiving  any  evidence  to  support  the  allegations  of  the 
bill,  will  require  to  be  satisfied  that  the  party  served  with 
the  notice,  and  the  party  charged  by  the  bill,  are  one  and 
the  same  individual. 

Thus,  in  Lieutenant  Mildmay's  case  (*")  a  witness,  who 
was  called  to  prove  the  service  of  notice  on  Mrs.  Mildmay, 
was  asked  whether  he  knew  her  personally;  and  an- 
swering that  he  did  not,  but  that  he  was  accompanied 
by  Mr.  Whately,  a  person  who  did  know  her  personally, 
and  who  had  acted  as  her  firiend  in  the  matter  of  the 
divorce,  and  that  he,  the  witness,  had  himself  asked  her  if 
she  was  Mrs.  Mildmay,  to  which  she  answered  in  the 
affirmative.  The  House  desired  to  know  if  Mr.  Whately 
was  in  attendance.  An  answer  being  given  in  the  nega- 
tive, the  counsel  for  the  petitioner  was  informed  that 
there  was  not  sufficient  proof  of  the  identity  of  the  lady, 
without  the  evidence  of  Mr.  Whately. 

For  the  purpose  of  serving  notice  of  the  second  read- 
ing, true  copies  will  require  to  be  made  of  the  order  and 
of  the  bill,  as  signed,  respectively,  by  the  clerk-assistant 
of  the  House.  With  these,  and  with  the  ori^nals,  the 
person  who  i&  to  serve  the  notice  will  proceed  to  execute 
that  duty ;.  and,  having  found  the  defendant,  he  will  per- 
sonally  serve  such  party,  by  delivering  to  and  leaving  with 
him  or  her  a  true  copy  of  the  order  and  of  the  bill ;  at  the 
same  time,  producing  and  showing  the  originals,  which  he 

(•)  Session  1830. 
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will  retain,  in  order  to  be  delivered  in  by  him  at  the  bar 
of  the  House,  on  the  second  reading,  when  he  will  have 
to  prove,  upon  oath,  the  execution  of  the  service,  and  the 
acciu*acy  of  the  copies  of  the  order  and  of  the  bill,  so 
served  upon  the  party. 

In  some  cases,  the  service  of  the  notice  for  the  second 
reading  must  be  substitutional.  Thus,  it  may  happen 
(and,  indeed,  it  often  does  happen)  that  the  party  to  be 
served  cannot  be  found  at  the  time ;  as,  in  Mr.  Arabin's 
case(^)  where  a  petition  was  presented,  praying  that 
service  of  the  notice  on  Mrs.  Arabin's  proctor  might 
be  deemed  good  service.  And  affidavits,  by  the  peti- 
tioner's agents,  in  support  of  the  petition  being  read,  the 
said  agents  and  the  petitioner  himself  were  severally 
called  in ;  and  being  sworn,  acquainted  the  House,  that 
they  had  made  every  inquiry  they  could,  and  that  they 
neither  knew  nor  had  heard  where  Mrs.  Arabin  might  be 
found,  or  where  her  place  of  abode  was.  It  was  ordered, 
that  the  leaving  a  copy  of  the  bill,  and  of  the  order  for 
the  second  reading  with  the  proctor  for  Mrs.  Arabin,  in 
the  ecclesiastical  courts,  in  the  cause  of  divorce,  men- 
tioned in  the  bill,  should  be  deemed  as  good  service  as  if 
the  same  had  been  personally  served  on  the  said  Mrs. 
Arabin. 

In  Lord  Roseberry's  case  {%  a  petition  was  presented 
on  behalf  of  his  lordship  in  the  name  of  his  agent, 
praying  that  service  on  Lady  Roseberry's  proctor, 
might  be  deemed  sufficient.  The  petitioner  was  called  in, 
sworn,  and  examined,  and  stated  that  he  had  traced  Sir 
Henry  Mildmay  and  her  ladyship  to  Newhaven,  where 
they  embarked  for  France ;  and  that  he  verily  believed 
they  were  by  that  time  in  Switzerland,  or  in  some  other 
place  beyond  the  seas.  Under  these  circumstances,  it 
was  ordered,  that  the  leaving  a  copy  of  the  order  for  the 

(0  Session  1789.  (f)  Session  1815. 
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second  reading,  and  also  an  attested  copy  of  the  bill, 
with  Lady  Roseberry*s  proctor,  should  be  deemed  as  good 
service  as  if  the  same  had  been  personally  served  upon 
her. 

In  Mrs.  Turton's  case  (^ )  a  petition  was  presented  in 
her  own  name,  setting  forth  as  follows : — 

That  on  the  7th  day  of  June,  1830,  pending  the  proceedings  for  a  divorce 
in  the  Ecclesiastical  Court,  the  petitioner  having  learnt  that  her  husband 
was  on  the  point  of  leaving  England,  she  caused  a  letter  to  be  sent  to  him 
by  her  solicitors  in  these  terms : — 

7  June^  1830. 

Sir, — As  solicitors  to  Mrs.  Turton,  we  have  to  announce  to  you  her 
intention  to  apply  to  Parliament  as  soon  as  she  shall  have  obtained  a  decree 
in  the  Ecclesiastical  Court  for  an  act  to  dissolve  her  marriage,  and  to  enable 
her  to  marry  again.  Our  only  object  in  giving  you  this  notice  is,  that  you 
may  be  good  enough  before  going  to  India,  whither  we  understand  you  are 
about  to  proceed  immediately,  to  appoint  some  person  in  England  on  your 
behalf,  to  be  served  with  a  copy  of  the  bill  in  your  absence,  to  prevent  the 
trouble,  expense,  and  delay,  of  sending  to  Bengal. — Requesting  the  favout 
of  being  informed  of  the  name  and  address  of  the  agent  you  may  appoint, 
we  are.  Sir,  &c. 

That  a  clerk  of  the  petitioner's  said  solicitors  endeavoured  twice  on  the 
said  7th  day  of  June,  1830,  to  deliver  the  said  letter  to  her  said  husband 
personally,  but  not  being  able  to  do  so,  the  said  clerk,  on  the  8th  day  of 
June,  1830,  delivered  the  same  to  a  servant  of  the  Petitioner's  husband,  at 
fais  dwelling-house,  situate.  No.  42,  York  Terrace,  Regent's  Park.  That 
no  answer  having  been  returned  to  the  said  letter,  the  petitioner,  on  the  7th 
day  of  July,  1830,  caused  another  letter  to  be  written  by  her  said  solicitors 
to  her  said  husband,  referring  him  to  their  former  communication,  and 
stating  that  they  should  in  due  time  state  the  several  applications  made  to 
him,  to  the  House  of  Lords,  and  that  they  should  also  pray  the  House  to 
admit  service  of  a  copy  of  the  bill  on  the  proctor  who  had  acted  for  Mrl 
Turton  in  the  Ecclesiastical  Court,  to  be  eiFectual  service  thereof,  unless 
lie  should  be  good  enough  to  render  such  measures  unnecessary,  by  favour- 
ing them  with  a  communication  of  the  name  and  address  of  the  person  h^ 
might  appoint  to  be  served  on  his  behalf  with  a  copy  of  the  bill.  That 
the  last  mentioned  letter  was  personally  delivered  to  the  petitioner*s  husband, 
"who,  after  reading  the  same,  stated  in  answer  thereto,  to  the  clerk  of  the 
said  solicitors  by  whom  the  same  was  delivered,  that  his  proctor  had  his 
instructions  to  do  whatever  was  necessary  on  his  behalf.  That  her  said 
husband,  soon  afterwards,  left  England  for  the  East  Indies,  and  he  was 

(»)  Session  1830.1. 
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then,  as  the  petitioner  had  been  informed^  and  verily  bdiered,  at  the  Maoritiiui, 
or  somewhere  in  the  East  Indies,  so  that  personal  notioe  could  not  be  serred 
upon  him  agreeably  to  the  order  of  the  House.  The  petitioner,  therefore^ 
humbly  prayed  that  service  of  the  said  order,  and  of  an  attested  copy  of  the 
said  bill,  on  the  said  proctor,  might  be  deemed  good  and  sufficient  notioe 
to  her  said  husband. 

A  clerk  of  the  solicitor's  having  been  called  in,  sworn, 
and  examined,  and  having  verified  the  allegations  of  this 
petition,  it  was  ordered,  that  service  of  an  attested  copy 
of  the  bill,  and  of  the  order  for  the  second  reading  thereof 
on  the  proctor  of  Mr.  Turton,  should  be  deemed  good  service. 

In  Mrs.  Battersby's  case  ( )  (where  it  would  appear  that 
the  defendant  had  not  employed  a  proctor)  the  notice 
was  ordered  to  be  served  on  his  attorney. — Mrs.  Bat- 
tersby's  agent  presented  a  petition,  setting  forth. 

That  the  bill  had  been  read  a  first   time.      That  at  the  Qea&nl 
Sessions  of  Oyer  and  Terminer  holden  for  the  jurisdiction  of  the  Central 
Giiminal  Court,  at  the  Old  Bailey,  on  the  29th  Janoary,  1888,  the 
defendant,    Arthur  Battersby,  had    been    convicted  of   the    crime    of 
bigamy,  and  adjudged  to  be  transported  beyond  the  seas  for  the  term  oi 
seven  years ;  and,  on  the  occasion  of  such  trial  and  conviction,  he  was 
defended  by  Thomas  Flower,  of  Hatton  Garden,  his  attorney.     That,  on 
reference  to  the  office  of  her  Majesty's  Secretary  of  State  for  the  Home 
Department,  it  appeared  that  the  said  Arthur  Battersby  was,  in  porsii- 
ance  of  his  sentence,  transported  to  New  South  Wales,  in  the  ship  Portseai 
which  sailed  for  that  colony  on  or  about  the  12th  day  of  July,  1838 ;  and 
that,  as  he  was  not  mentioned  in  the  return  of  deaths  of  convicts  received 
at  that  office,  he  was  now  in  New  South  Wales,  unless  since  dead.    That 
the  said  ArtHur  Battersby  being  so  abroad  as  aforesaid,  he  could  not  be 
served  with  a  copy  of  the  said  bill»  and  of  the  usual  order  of  the  House 
for  the  second  reading  thereof;  and  therefore  praying  their  Lordsh^is 
that  the  service  of  the  said  order,  and  of  an  official  copy  of  the  said  bill, 
on  the  said  Thomas  Flower  might  be  deemed  good  service;  and  that 
personal  service  on  the  said  Arthur  Battersby  might  be  dispensed  with. 
The  House  was  informed  that  the  petitioner's  agent  attended.     He  was 
called  in,  and  having  been  sworn  and  examined,  he  delivered  in  at  the 
bar  a  copy  of  the  conviction  for  bigamy,  which  he  proved  to  be  a  tms 
copy;  and  also  a  certificate  from  the  office  of  the  Secretary  of  State, 
which  certificate  was  read  by  the  clerk,  and  was  as  follows :  ^^  Whitehall, 

Q)  Session  1840. 
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18th  February,  1840.  Upon  reference  to  a  return  of  convicts  in  New 
South  Wales,  made  up  to  the  3 1st  of  December,  1838,  it  appears  that 
Arthur  Battersby,  who  was  convicted  at  the  Central  Criminal  Court  in 
'January,  1838^  and  transported  to  that  colony  in  the  ship  Portsea,  on  or 
«bout  the  24th  of  July,  1838,  was  living  at  the  above  date — place  not 
stated. — John  Henry  Capper,  superintendant  of  convicts." 

It  was  ordered  that  notice  be  given  to  the  said  Arthur 
Battersby  of  the  second  reading,  by  leaving  a  copy  of  the 
t)ill,  and  of  the  order  for  the  second  reading  thereof,  with 
Thomas  Flower,  the  attorney  for  the  said  Arthur  Battersby. 

The  House,  on  application  by  the  sohcitor  or  agent,  will 
grant  orders  for  the  attendance  of  witnesses  in  support  of 
the  bill,  or  in  support  of  the  defence.  A  witness  refusing 
or  neglecting  to  attend  is  liable  to  attachment.  Thus,  in 
the  Duke  of  Norfolk's  case  (t)  Snnon  Briane,  a  witness, 
summoned  by  order  of  the  House,  not  appearing,  when 
called  upon  to  give  evidence,  it  was  "  ordered,  that  the 
Seijeant-at-Arms  attending  this  House,  do  forthwith 
attach  the  body  of  the  said  Simon  Briane,  and  bring  him 
to  the  bar  of  this  House,  to  answer  for  his  offence." 

With  a  view  to  the  obtaining  of  an  order  of  attach- 
ment, if  such  order  is  expected  to  become  necessary,  care 
must  be  taken  to  serve  regularly  on  the  witness  the  ori* 
ginal  order  requiring  his  attendance,  and  to  give  due 
proof  of  such  service  at  the  bar  of  the  House. 

It  will  be  the  business  of  the  solicitor  to  examine  the 
several  witaesses  on  whose  testimony  the  case  may  de- 
pend,  and  to  take  down  with  accuracy  the  evidence  which 
each  witness  may  be  expected  to  deliver.  On  this  point 
too  much  care  and  circumspection  cannot  be  exhibited. 
And  the  solicitor  should  not  be  contented  with  merely 
examining  the  wilaiesses.  He  should  compare  their 
statements,  while  under  such  examination,  with  their 
evidence  in  the  Court  of  Law,  and  in  the  Ecclesiastical 

0)  16  Feb.  16»9. 
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Court.  For  a  variance  or  discrepancy  of  testimony 
(although  possibly  arising  from  mere  inadvertency)  may 
prove  extremely  detrimental  to  the  case;  and  if  in- 
volving a  point  of  consequence,  may  destroy  it  alto- 
gether (>). 

When  books  or  papers  are  sought  to  be  produced,  the 
House  will  grant  an  order  for  that  purpose.  Thus,  in 
Lord  Lismore's  case  ("'),  on  the  application  of  the  peti- 
tioner, the  House  made  the  following  order : — 

That  William  Cardale,  E^q.,  do  attend  this  House  on  Monday  next, 
and  do  bring  with  him  a  certain  indenture^  of  four  parts,  dated  the*  loth 
day  of  September,  1819,  made  between  the  Right  Honourable  ComelioB 
Viscount  Lismore,  of  the  first  part;  the  Right  Honourable  Eleanor 
Viscountess  Lismore,  his  wife,  of  the  second  part ;  the  Most  Noble  Walter 
Marquis  of  Ormonde,  brother  of  the  said  Viscount  Lismore,  of  the  third 
part ;  and  the  Right  Honourable  Anne  Countess  of  Ormonde  and  Ossoiy, 
mother  of  the  said  Yiscount  Lismore,  of  the  fourth  part ;  in  order  to  be 
produced  upon  the  second  reading  of  the  bill,  entituled  An  Act,  &c. 

The  Standing  Order,  No.  142  («>),  requires. 

That  upon  the  second  reading  of  any  BiU  of  Divorce,  the  petitioner, 
praying  for  the  same,  do  attend  the  House  in  order  to  his  being  examined 
at  the  bar,  if  the  House  shall  think  fit,  wliether  there  has  or  has  not  been 
any  collusion,  directly  or  indirectly,  on  his  part,  relative  to  any  act  of 
adultery  that  may  have  been  committed  by  his  wife ;  or  whether  there  be 
any  collusion,  directly  or  indirectly,  between  him  and  his  wife,  or  any 
other  person  or  persons,  touching  the  said  bill  of  divorce,  or  touching  any 
proceedings  or  sentence  of  divorce  had  in  the  Ecclesiastical  Court  at  his 
suit ;  or  touching  any  action  at  law  which  may  have  been  brought  by 
such  petitioner  against  any  person  for  criminal  conversation  with  the 
petitioner  s  wife ;  and  also  whether,  at  the  time  of  the  adultery  of  which 
such  petitioner  complains,  his  wife  was  by  deed  or  otherwise,  by  his 
consent,  living  apart  and  separate  from  him  ;  or  whether  she  was,  at  the 
time  of  such  adultery,  cohabiting  with  him,  and  under  the  protection  and 
authority  of  him  as  her  husband. 

The  terms  of  this  order  are  addressed  exclusively  to  the 
case  of  a  husband  seeking  to  be  divorced  from  his  wife. 

(0  See  Mr.  Millar's  case,  Session  1817,  infra. 
(■)  Session  1826.  (»)  See  Appendix,  No.  ft 
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They  do  not  appear  to  contemplate  the  case  of  a  wife 
suing  for  a  similar  remedy  against  her  husband ;  the  fact 
being,  that  no  example  had  occurred  of  such  an  applica- 
tion at  the  time  when  this  order  was  framed.  The  reason 
and  principle,  however,  on  which  the  order  stands,  are 
to  a  certain  extent  applicable  to  the  case  of  a  bill  of 
divorce  by  the  wife ;  and  accordingly  wherever  the  wife 
has  been  complainant,  her  attendance  has  been  required 
on  the  second  reading  of  the  bill,  in  order  to  her  being 
examined  at  the  bar,  if  the  House  should  think  lit. 

The  usual  course  is,  that  the  counsel  for  the  bill,  at  the 
close  of  the  evidence,  informs  their  Lordships  that  the 
petitioner  is  in  attendance  for  examination.  Such  an 
examination  takes  place  but  very  rarely ;  for  even  when 
suspicious  or  unsatisfactory  circumstances  occur  in  the 
petitioner's  conduct,  there  is  generally  other  evidence  by 
which  those  circmnstances  may  be  conclusively  confirmed, 
or  conclusively  rebutted, — in  either  of  which  events,  the 
examination  of  the  petitioner  himself  becomes  evidently 
unnecessary. 

Where,  however,  the  other  evidence  oflFered  leaves  any 
material  point  in  the  petitioner's  conduct  unexplained, 
he  will  be  called  in  and  examined  by  their  Lordships  at  the 
bar;  and  the  examination  will  not  be  confined  to  the 
question  of  separation  or  collusion,  as  might,  perhaps,  be 
inferred  from  the  words  of  the  standing  order.  Thus  in 
Lord  Cloncurry's  case  (Session  1811,  irifra),  the  petitioner 
was  examined  as  to  his  reasons  for  allowing  Lady 
Cloncurry  to  remain  in  his  house  after  the  discovery  of  her 
misconduct,  a  circumstance,  prima  fade,  indicating  con- 
donation ;  but  which  was  satisfactorily  negatived  by  his 
Lordship's  explanation.  So  in  Mr.  Moore's  case  (Session 
1805,  ifi/ra),  the  petitioner  was  called  upon  to  explain 
why  he  had  not  levied  the  full  amount  of  damages  awarded 

M    M 


530  THE  PRACTTICE  Olt  BILLS  OF  DIVORCE. 

to  him  in  the  court  of  law, — a  ciwumstance  with  respect 
to  which  his  explanation  proved  satisfactory  to  the 
House. 

It  happens  not  unfirequently  that  the  petitioner  cannot 
attend  upon  the  second  reading  without  great  inconveni- 
ence. In  such  a  case,  if  the  evidence  in  other  respects  be 
satisfactory,  the  House,  on  a  petition  being  presented  for 
that  purpose,  will  dispense  with  his  attendance.  As  in 
the  case  of  Sir  Wm.  Wiseman  (Session  1824,  infra),  where 
the  petitioner  held  a  Government  appointment  in  Jamaica; 
the  duties  of  which  did  not  admit  of  his  compliance  with 
the  standing  order,  without  detriment  to  the  public  service. 
The  House  was  of  opinion  that  as  there  was  nothing  in  the 
case  afiTecting  the  conduct  of  the  husband,  his  attendance 
ought  to  be  dispensed  with,  particularly  as  his  absence 
was  required  by  the  service  of  the  country. 

But  if  there  has  been  a  voluntary  separation  between 
the  parties,  it  will  require  strong  reasons  to  induce  the 
House  to  dispense  with  the  petitioner's  attendance.  Thus 
in  Lieutenant  Hayes'  case  (Session  1801,  irifra),  on  a 
petition  pra3dng  that  his  attendance  might  be  dispensed 
with,  as  he  was  engaged  on  urgent  duty  in  his  Majesty's 
service,  an  order  was  made  as  prayed.  But  it  appearing 
afterwards  from  the  proceedings  in  the  Ecclesiastical 
Court,  that  a  deed  of  separation  had  been  entered  into 
previously  to  the  action  being  brought  at  law,  or  to  the 
suit  being  instituted  in  the  Ecclesiastical  Court, — the 
counsd  for  the  bill  was  informed,  that  it  was  indispen- 
sably necessary  that  Lieutenant  Hayes  should  be  in 
attendance,  in  order  to  be  interrogated  respecting  the 
same,  before  the  House  could  receive  the  d^nitive  sen- 
tence of  divorce  by  the  Ecclesiastical  Court  as  valid  and 
effectual 

In  MJp.  Taaffe*s  case  (Session  1819,  if^ra),  an  applica- 
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tion  was  made  to  the  House  by  the  petitioner's  counsel, 
praying  that  his  attendance  might  be  dispensed  with»  as 
he  was  confined  to  his  bed  by  the  gout ; — a  fact  of  which 
a  medical  certificate  was  ofiered  in  evidence.  The  coun- 
ael  was  informed  that  their  Lordships  would  not  answer 
the  application  until  they  had  gone  into  the  examination 
which  must  arise  out  of  the  proceedings  in  the  Ecclesias- 
tical C!ourt ;  but  that  it  was  mo9t  probable  the  House 
would  not  deem  it  proper  to  pass  the  bill  until  the 
petitioner  was  in  attendance;  for  which  purpose  the 
House  would  enlarge  the  time  to  that  day  three  weeks, 
examining  witnesses,  however,  in  the  mean  time.  On  a 
subsequent  day,  their  Lordships  intimated  an  opinion 
that  the  adultay  was  ftilly  proved ;  but  that  there  was 
a  difficulty  in  the  circimistance,  that  if  the  facts  stated  in 
one  of  the  allegations  in  the  Ecclesiastical  Court  were 
true,  the  parties  were  staying  for  days  and  months 
together ;  and  persons  must  have  forgotten  their  duty  if 
they  did  not  make  any  eonununieation  of  the  fact  to  IVfr. 
Taaflfe.  That  by  an  order  of  the  House,  a  person  who 
asks  redress  by  a  divorce  bill,  must  personally  appear, 
and  that  it  would  be  for  the  House  to  consider  whether 
it  would  require  the  personal  attendance  of  Mr.  Taaffe,  w 
dispense  with  that  standing  c^der.  The  second  reading 
was  put  off  three  different  times ;  and  the  bill  at  last 
ai^pears  to  have  been  abandoned. 

In  Mr.  Allan's  case  (Session  1834),  the  petitionees 
attendance  was  dispensed  with,  on  a  petition  setting  forth 
that  he  was  then,  and  had  been  for  some  time  previously, 
residing  in  Oakutta,  carrying  on  the  business  of  a 
max^ant. 

Where  the  wife  has  no  sieparate  estate  or  property  of 
her  own,  or  where  sudU  separate  estate  or  property  is 
insufficient  to  enable  her  to  sustain  the  expense  of  her 
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defence,  the  House  will  order  the  husband  to  pay  her  a 
sum  of  money ;  the  amount  of  which  must,  of  course,  be 
governed  by  a  due  consideration  of  the  circumstances  of 
the  case. 

The  earliest  order  of  this  description  to  be  found  in  the 
Journals  is,  I  think,  in  Sir  John  Dillon's  case  (Session 
1701),  where  the  complainant,  by  his  petition  to  the 
House  of  Lords,  stated  that  he  was  ready  and  willing  to 
disburse  any  reasonable  expense  which  his  wife  might 
incur,  in  defending  herself  against  the  bill ;  upon  which 
petition,  it  was  ordered,  that  Sir  John  Dillon  should 
pay  fees  to  her  counsel  and  solicitors,  as  offered  in  his 
petition. 

In  Mr.  Loggings  case  (Session  1714),  the  petitioner  was 
ordered  to  pay  his  wife  ten  guineas  to  fee  counsel,  and  to 
enable  her  to  make  her  defence. 

In  Mr.  Moreau*s  case  (Session  1755,  itifra),  a  petition 
was  presented  on  behalf  of  the  wife,  praying,  in  regard 
of  her  low  circumstances  and  want  of  money,  that  their 
lordships  would  be  pleased  to  direct  her  husband  to  pay 
to  her  such  sum  of  money  to  fee  counsel  and  solicitors 
to  make  her  defence  against  the  bill,  as  to  their  lordships 
should  seem  meet.  And,  thereupon,  an  entry  in  the 
Journal  of  the  8th  and  9th  March,  1733,  upon  a  petition 
of  Dame  Lettice  Rudd,  of  the  like  nature,  was  read,  and 
the  agents  on  both  sides  were  called  in  and  heard  at  the 
bar ;  and,  being  withdrawn,  it  was  ordered,  that  the  said 
David  Moreau  do  forthwith  pay  to  Mrs.  Moreau  20/.  to 
enable  her  to  conduct  her  defence. 

The  right  of  the  wife  to  be  fhrnished  with  pecuniary 
means  for  the  conduct  of  her  defence,  was  fiilly  recog- 
nised in  the  case  of  Mr.  Dundas  (Session  1814,  infra), 
although  no  express  order  was  made  upon  the  subject. 

If,  however,  it  appear  that  the  wife  has  a  sufScient 
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estate  or  property  of  her  own,  the  husband  will  not  be 
required  to  give  her  any  pecuniary  assistance.  Thus,  in 
Mr.  Rybot's  case  (Session  1790),  a  petition  was  presented 
on  behalf  of  Mrs.  Rybot,  setting  forth,  that  she  had  lived 
separate  from  her  husband  for  these  nine  years  past, 
without  aJimony,  on  her  own  private  property,  and  had 
been  during  that  period  continually  harassed  with  vexa- 
tious suits  at  law  and  in  equity,  between  herself  and  her 
husband,  whereby  she  had  become  greatly  embarrassed 
and  straitened  in  her  circumstances;  and,  therefore, 
praying  an  order  upon  her  husband  to  pay  her  such  sum 
as  their  lordships  might  think  sufficient  to  enable  her  to 
conduct  her  defence.  This  petition  was  ordered  to  lie  on 
the  table.  On  a  subsequent  day  the  agents  being  in 
attendance,  and  delivering  in  affidavits  on  both  sides,  it 
was  ordered  that  the  petition  be  rejected. 
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Proof  of  Noiite,  5S4.— Prof  tiff keMmrria^,  ihj-^PtoofcfiheAiulimy^ 
535, — Examination  <^  the  Petitioner^  5S7. --Bill  read  a  second  tims,  ib. 
Committee,  ib, — Provision  for  t)ie  Wife,  ib. — Report,  588. — Bill  read 
a  third  time,  543.^Sent  to  OommonSy  ih.—Bules  and  Proceedings  m 
Commons,  ih^^Eetumed  from  Commons,  546,'^Eoyal  Assent,  ib, — Cf 
Indian  Bills  of  Divorce,  547. 

On  moving  the  order  of  the  day  for  the  second  reading 
of  the  bill,  counsel  axe  called  in,  and  the  case  of  the 
petitioner  is  opened  and  supported  by  evidence.  The 
first  point  to  be  proved  is,  due  service  of  notice  of  the 
proceeding  ;  and  this,  if  not  admitted  by  the  defendant^ 
must  be  made  out  by  evidence,  as  before  explained. 

The  next  point  is  the  establishment  of  the  marriage ; 
for  without  a  valid  marriage  there  can  be  no  adultery. 
The  marriage,  therefore,  must  be  established  before  the 
House  will  receive  evidence  of  adultery.  And  here  again 
it  will  be  observed  that  satisfactory  evidence  of  the  mar- 
riage implies  satisfactory  evidence  of  the  identity  of  the 
parties.  Proof  that  a  marriage  has  taken  place  between 
A.  and  B.  will  not  be  sufficient.  It  must  also  appear  that 
A.  and  B.  are  truly  the  parties  whose  marriage  it  is 
sought  by  the  bill  to  dissolve. 
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The  usual  course  is  to  produce  and  prove  an  examined 
copy  of  the  entry  in  the  marriage  register,  and  then  to 
call  a  witness  who  was  present  at  the  ceremony  and 
acquainted  with  the  parties.  Such  evidence,  however, 
cannot  always  be  obtained.  But  the  best  proof  must  be 
tendered  that  the  circumstances  of  the  case  will  admit  of* 

The  evid^ice  oflFered  to  prove  due  notice  of  the  second 
reading  of  the  bill,  and  to  prove  the  mairiag^  of  the 
parties,  being  received  and  held  sufficient,  the  next  st^ 
is  to  prove  tlie  allegation  of  adultery. 

With  respect  to  the  evidence  of  ^dult^y,  it  may  be 
safely  afl&rmed  that  whatever  convinces  the  House  that 
the  act  has  been  consummated  will  be  sufficient.  Positive 
evid^ice  of  the  fact  is  rarely  attainable ;  and,  therefore, 
in  the  great  majority  of  cases,  the  allegation  of  adultery 
is  substantiated  by  circumstances  from  which  judicial 
infer^ices  and  presumptions  of  the  fact  may  be  derived. 

It  is  not  to  be  assumed  that  the  evidence  which  has 

satisfied  the  Court  of  Law  and  the  Ecclesiastical  Court 

will,  in  all  cases,  satisfy  the  House  of  Lords.    Thus  in 

Sir  William  Wiseman's  case  (Session  1824,  infra),  the 

counsel  for  the  bill  having  submitted  that  the  whole  of  the 

evidence  taken  together  might  be  considered  sufficient  to 

establish  t^e  case,  and  that  it  had  been  so  considered  in 

the  court  of  Law  and  in  the  Ecclesiastical  Court,  their 

Lordships  declared,  that  although  the  proceedings  in  the 

Ecclesiastical  Court  and  the  result  of  the  action  at 

Common  Law  were  required  to  be  laid  before  them,  they 

did  not  consider  themselves  bound  by  the  same  evidence 

^which  had  satisfied  those  courts.    Further  evidence  was 

accordingly  required. 

And  although  positive  proof  of  the  fact  cannot  often 
be  procured,  yet  where  there  are  witnesses  who  are  likely 
to  be  possessed  of  such  evidence,  the  House  will  not 
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dispense  with  their  attendance  on  the  ground  of  their 
residing  in  a  foreign  jurisdiction,  unless  it  be  shown 
that  proper  endeavours  have  been  used  and  have  failed 
to  induce  them  to  attend.  Thus  in  the  case  last  cited, 
the  solicitor  of  Sir  WiUiam  Wiseman  having,  for  the 
purpose  of  collecting  evidence,  repaired  to  Bordeaux, 
where  Lady  Wiseman  and  Mr.  Tumbull  (the  paramour) 
were  residing ;  he  proved  that  Mr.  Tumbull  had  acknow- 
ledged to  him  the  delivery  of  a  child  by  Lady  Wiseman ; 
the  baptism  of  which  child  was  registered  by  Mr,  Tum- 
bull as  his  own,  before  the  mayor  of  Bordeaux.  He  also 
produced  and  proved  an  extract  from  the  register  of  the 
child's  birth,  as  well  as  an  extract  from  the  register  of  its 
death ;  but  the  House  having  inquired  whether  he  had 
not  endeavoured  to  bring  over  some  of  the  servants  or 
persons  residing  in  the  house  at  Bordeaux,  who  could 
prove  whether  Lady  Wiseman  and  Mr.  Tumbull  were  in 
the  habit  of  sleeping  in  the  same  bed,  the  counsel  for  the 
bill  begged  to  submit  the  diflFerence  of  the  case  then  before 
the  House  and  the  ordinary  case  where  the  witnesses 
were  within  the  power  of  the  tribunals  of  the  country. 
Upon  which  it  was  intimated  by  their  Lordships,  that 
before  dispensing  with  the  attendance  of  such  persons,  it 
must  be  shown  that  application  had  been  made  to  them, 
and  that  they  had  refused  to  attend ;  as  it  was  not  the 
practice  of  the  House,  in  cases  where  witnesses  could  be 
obtained  to  prove  the  fact  of  adultery,  to  dispense  with 
the  attendance  of  such  witnesses. 

The  mere  confession  of  the  defendant,  xmaccompanied 
by  other  circumstances,  will  not,  of  itself,  be  sufficient  proof 
of  adultery.  This  rule  has  been  acted  upon  for  ages  in 
courts  of  ecclesiastical  jurisdiction,  and  forms  the  subject 
of  an  express  canon  (No.  105),  passed  in  1603,  for  the  regu- 
lation of  proceedings  upon  causes  matrimonial.     It  has 
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l)een  also  recognised  and,  in  some  instances,  very  rigidly 
enforced  by  the  House  of  Lords ;  but  with  this  rational 
modification  at  the  same  time,  that  whenever  collateral 
circumstances  appear,  tending  to  the  proof  of  adultery, 
evidence  by  confession  will  be  received  in  confirmation. 
Such  collateral  circumstances,  however,  must  be  primarily 
established,  so  as  to  lay  a  foundation  for  the  reception  of 
the  evidence  by  confession,  which,  when  so  supported,  is 
not  only  receivable,  but  is  indeed  the  strongest  evidence 
that  can  well  be  imagined  of  guilty  consummation. 

Instead,  however,  of  attempting  to  treat  abstractedly 
of  the  rules  by  which  the  House  of  Lords  is  governed 
in  admitting  or  in  rejecting  evidence  of  adultery,  the 
reader  will  permit  me  to  refer  him  to  the  cases  cited 
below  ( ),  from  which  his  own  inferences  must  be  drawn. 

The  evidence  of  adultery  closes  the  case  of  the  peti- 
tioner, whose  counsel  generally  concludes  by  acquainting 
the  House  that  the  petitioner  is  in  attendance  to  be 
examined,  if  then-  Lordships  should  so  desire. 

If  counsel  appear  for  the  defendant,  he  will  then  be  heard 
and  allowed  to  lead  evidence. 

At  the  close  of  the  ca^e,  the  question  for  the  second 
reading  will  be  put  from  the  woolsack ;  and,  if  carried  in 
the  affirmative,  the  bill  will  stand  committed  for  a  future 
day  to  a  Committee  of  the  whole  House.  There  is  gener- 
ally an  interval  of  two  or  three  days  between  the  second 
reading  and  the  Committee. 

In  the  Committee  the  clauses  of  the  bill  are  gone 
through.  And  here  will  be  the  proper  time  to  move  a 
clause  securing  a  provision  for  the  wife ;  with  respect  to 

(*)  Lord  Cloncnrry's  case.   Session  Wiseman's   case.  Session  1824,  infra; 

1823,  ti0ia ;  Mr.  Dimdas's  case.  Session  Lord   Lismore's   case,    Session  1826, 

1814,  infra ;  Mr.  Castleton  Miller's  case,  infra ;  Mr.  Doyley's  case,  Season  1830, 

Beflsion  1817,  infra ;  Lord  Glerawley's  infra ;  Lord  EUenborough's  case,  Ses- 

case.  Session  1821,  ir^;  Sir  William  sion  1830,  iii/ra. 
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which  it  is  to  be  observed,  that  where  the  wife  has 

brought  a  fortune  to  the  husband^  the  House,  notwith- 

Btanding  the  establishment  of  her  guilt,  does  not,  in 

general,  allow  her  to  be  left  in  a  state  of  destitutioiL 

Thus  in  the  Earl  of  Macclesfield's  case  (Session  1697, 

in/ra),  the  fortune  of  the  Countess,  which  was  veiy 

great,  was  ordered  to  be  repaid  her.    The  more  usual 

course  is  to  require  the  husband  to  secure  an  annuity  to 

the  wife,  the  amount  of  which  is  governed  by  a  compre^ 

hensive  reference  to  the  whole  circumstances  of  the  case. 

In  Mr.  Box's  case  (Session  1701)  on  the  rq>ort  of  the 

Committee,  an  amendment  for  giving  Mrs.  Box  the  sum 

of  3000/.,  part  of  her  portion,  being  read  twice,  after 

debate,  the  question  was  put  whether  the  House  should 

agree  with  the  Committee  in  the  amendment.    It  was 

resolved  in  the  negative.    Then  it  was  ordered  that  the 

bill  should  be  recommitted  to  a  Committee  of  the  whole 

House.   It  was  reported  that  the  Committee  had  agreed  to 

a  clause  for  giving  Mrs.  Box  one  hundred  pounds  per  annum 

for  her  life,  to  be  paid  quarterly.    This  clause  was  agreed 

to  by  the  House,  and  the  bill  was  ordered  to  be  engrossed 

On  the  following  day  Mrs*  Box  presented  a  petition  to 

the  House,  setting  forth  that  her  husbiuad  received  4,000^ 

for  her  portion^  and  had  agreed  with  the  petitions  thiat 

if  she  did  not  oppose  the  passing  the  bUl,  he  would  allow 

her  3000/.  within  a  year  and  a  half  after  the  bill's  passing; 

and  praying  to  be  heard  what  she  bad  to  offer  a^gainst  the 

bill,  and  leave  to  prove  the  agreement  at  the  bar  of  the 

House.    It  was  ordered  that  the  said  petition  be  rejected. 

In  Mr.  Dundas's  case  (Session  1814,  in/ra)^  it  appeared 
that  the  fortune  derived  from  the  wife  consisted  of 
certain  moneys  invested  in  the  public  stocks,  the  amount 
of  which  I  have  been  unable  to  c(^ect  from  the  Journals. 

The  Lords  in  conmiittee  inserted  a  clause  requiring 
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• 

the  petitioner  within  six  months  of  the  passing  of  the 
bill,  to  secure  to  the  separate  use  of  Mrs.  Dundas  an 
annuity  of  160/,,  payable  out  of  moneys  to  be  invested  in 
the  name  of  trustees,  in  government  securities ;  with  a 
proviso,  that  as  soon  as  a  sufficient  sum  should  be  so  set 
apart  for  that  purpose,  then,  but  not  till  then,  the  said 
annuity  should  be  in  satisfaction  of  all  provisions  secured 
to  her  by  virtue  of  her  marriage  settlements. 

In  Sir  William  Abdy's  case  (Session  1816,)  the  Earl 
of  Lauderdale,  in  committee,  moved  the  insertion  of  a 
clause  to  make  a  provision  of  500/.  per  annum  for  Lady 
Abdy  for  life ;  the  fortune  she  brought  her  husband  hav- 
ing been  10,000/. 

The  Lord  Chancellor  (Eldon)  could  not  consent  to 
500/. ;  and  thought  400/.  would,  under  the  circumstances, 
be  enough* 

The  Earl  of  Laud»dale  agreed  to  insert  400/L  instead 
of  600/.  And  a  dause  was  accordingly  inserted,  securing, 
by  way  of  rent-charge,  an  annoity  of  400/.  to  Lady  Abdy 
for  life. 

The  clauae  by  which  this  provision  was  secured  was 
as  follows : — 

And  be  it  further  enacted,  tbat  it  shall  be  lawful  for  E.  I.  Littleton,  Esq., 
Ricbavd  Welksl^y,  Esq.,  and  C.  A.  Caldwell,  Esq.,  their  executors, 
adminbtnit^rs,  and  asaigos,  yearly  and  every  year,  dudng  the  t«nn  of 
ninety-nine  years,  to  commence  and  be  computed  from  the  passing  of  this 
act  (if  the  said  Anne  shall  so  long  live),  to  have,  receive,  and  take  one 
aouraity,  or  yeariy  rent-charge,  of  400i?.  of  lawful  money  of  -Great  Britain 
oirt  of,  and  the  same  is  baveby  ichacged  and  made  oitangeabie  upon,  all  the 
messuages,  lands,  tenemeniB,  aad  hereditaments  of  the  said  Sir  William 
Abdy,  situated  and  being  in  the  parish  of  St.  John,  Southwark,  in  the 
county  of  "Surrey,  with  their  rights,  members,  and  appurtenances;  the 
said  4iBtHlity  to  Ve  payable  by  two  haJf-yeariy  paymonte  on  the  24th 
dBy  of  June,  and  the  0dth  day  of  December,  ki  every  year,  by  even  and 
e^al  portions,  without  any  deductions  or  abatements  whatsoever;  the 
first  half-yearly  payment  thereof  to  be  made  on  the  25th  day  of  December 
now  next  ensoing,  and  which  annuity,  or  yearly-rent  charge,  shall  be  and 
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the  same  is  hereby  vested  in  the  said  E.  I.  Littleton,  Richard  Wellesiey, 
and  C.  A.  Caldwell,  their  executors,  administrators,  and  assigns,  daring  the 
said  term  of  ninety- nine  years,  determinable  as  aforesaid,  upon  trust,  from 
time  to  time  to  be  paid  into  the  proper  hands  of  the  said  Anne,  whether 
she  shall  be  conert  or  §oUy  or  unto  such  person  or  parsons  as  she  shall  by 
note  or  writing  under  her  hand  appoint  to  receiTe  the  same ;  to  the  intent 
that  the  same  may  be  enjoyed  by  her  for  her  sole  and  separate  use  and 
benefit,  independently  of  any  husband  with  whom  she  may  intermarry, 
and  so  that  the  same  may  not  be  subject  to  his  debts  or  engagements ;  and 
the  receipt  of  the.  said  Anne,  or  her  appointees,  shall  be  alone  sufficient 
discharges  for  the  said  annuity  to  the  person  or  persons  paying  the  same ; 
and  the  said  Anne  shall  have  no  power  to  anticipate,  assign,  or  dispose  of 
the  said  annuity  before  the  same  shall  become  actually  due  and  payable. 

The  preamble  of  the  bill  in  this  case  had  stated  that 
the  petitioner  had  received  with  his  wife  the  sum  of 
10,000/.,  as  her  marriage  portion. 

This  matter  of  late  has  been  ordinarily  efTected  by 
means  of  a  private  arrangement  entered  into  by  the 
respective  parties  as  soon  as  it  becomes  apparent  from 
the  evidence,  that  the  petitioner's  case  is  in  all  likelihood 
to  be  established.  If  such  an  arrangement  be  found 
practicable,  the  house  is  relieved  from  the  obligation  of 
adjusting  the  provision;  for  which  reason  the  pro- 
ceedings will  be  stayed,  if  necessary,  in  order  to  afford 
the  parties  an  opportunity  of  arriving  at  an  acconmio- 
dation.  When  this  object  has  been  accomplished,  and 
proved  to  the  satisfaction  of  the  House,  the  measure  wiU 
be  permitted  to  proceed. 

Thus,  in  Mr.  Tyrrell's  case  (Session  1829,  ityfra),  the 
counsel  who  attended  on  behalf  of  the  wife  stated,  that 
having  been  instructed  to  watch  the  proof  adduced  in 
support  of  the  bill,  he  felt  that  he  could  not  call  upon 
their  lordships  consistently  with  the  rules  by  which  they 
were  guided  in  the  consideration  of  bills  of  this  nature, 
to  require  further  proof ;  but  that  he  trusted  he  might 
represent  to  the  House,  that  if  this  bill  passed,  Mrs.  Tyr* 


OF  THE    SECOND   BEADING,  ETC.  541 

rell,  after  having  brought  a  large  fortune  (45,000?.)  to  her 
husband,  would  be  left  destitute.  The  counsel  were  in- 
formed, that  it  appeared  desirable  that  the  consideration 
of  that  matter  should  be  postponed  till  it  should  be  seen 
what  could  be  done  by  arrangement  with  the  petitioner ; 
and  that,  considering  the  fortune  of  the  lady,  she  ought 
not  to  be  left  destitute.  The  case  was  then  ordered  to 
stand  over  for  a  few  days,  with  a  view  to  an  arrangement 
between  the  parties,  which  was  soon  afterwards  effected, 
and  reported  to  the  House. 

It  seems  superfluous  to  state  that  if  the  endeavour  to 
effect  a  private  arrangement  fail,  the  House  will,  there- 
upon, proceed  itself  to  adjust  the  matter ;  in  which  case, 
an  express  clause  will  be  inserted  for  the  purpose. 

Occasionally,  the  bill,  as  originally  framed,  contains  a 
provision  for  the  wife ;  as  in  the  case  of  Viscount  Boling- 
broke  (Session  1768),  where  Lady  Bolingbroke's  counsel, 
having  expressed  her  assent  to  the  provision  made  for 
her  by  the  bill,  the  arrangement  received  the  sanction  of 
the  House. 

In  other  cases,  even  although  the  wife  has  brought  no 
fortune  to  the  husband,  the  legislature  may  require  him 
to  make  an  allowance  for  her  support.  Thus,  in  Sir 
George  Banlowe's  case  (Session  1816),  where  it  certainly 
did  not  appear  that  the  husband  had  derived  any  pro- 
perty from  his  wife,  he  was,  nevertheless,  required  to 
grant  a  bond  for  100/.  a  year,  payable  to  her  for  life. 

In  a  note  in  Bacon's  Abridgment,  {^)  it  is  observed,  that 
**  although  the  legislature  has,  in  general,  made  some  pro- 
vision for  the  unhappy  woman,  whose  criminal  conduct 
has  occasioned  its  interference,  yet  where  the  case  has 
been  of  a  very  atrocious  nature,  it  has  left  her  wholly 
at  the  mercy  of  her  injured  husband.    See  Shadwell's 

(^)  Title  Marriage  aind  Dhorce^  vol.  6.  p.  331. 
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Divorce  Bill,  1796;  andWoodfall's  Parliamentery  Debates^ 
vol.  ii.  p.  339  C). 

It  has  been  suggested  (<i)  that  the  adjustment  of  a 
provision  for  the  wife  ought  to  be  deferred  till  the 
bill  has  made  its  way  to  the  lower  House  of  Parlia- 
ment. The  above  precedents  show  that  such  is  not 
the  practice  upon  bills  of  divorce.  And  even  accord- 
ing to  the  theory  of  the  constitution  (which  assigns  Uie 
prerogative  of  originating  money  clauses  to  the  popular 
branch  of  the  legislature)  there  is,  I  apprehend,  nothing 
to  prevent  the  Lords  from  compelling  the  husband*  who 
is  a  suitor  for  relief,  to  acquiesce  in  the  terms  on  which 
relief  will  be  conceded.  Besides,  is  it  not  manifest,  that 
the  tribunal  which  chiefly  investigates  the  evidence,  is  the 
most  competent  to  judge  of  tiie  whole  circumstances  of 
the  case ;  by  a  due  and  deliberate  regard  to  which  the 
measure  and  amount  of  the  provision  is,  in  all  cases,  to 
foe  estimated  ?  It  is,  no  doubt,  open  to  both  Houses  to 
exercise  their  judgment ;  but,  I  apprehend,  it  is  a  clear 
mistake,  to  hold  that  the  C!ommons  are  invested  with 
exclusive  or  peculiar  jurisdiction  (''). 

Occasionally,  however,  it  does  appear,  that  a  provision 


(c)  Lord  Tharlow,  in  the  debate  in  the 
Honse  of  Lords,  on  Mr.Shadwdl's  Di- 
vorce Dill  18  reported  to  have  eaid,  tkai 
OB  a  divorce  a  menta  tt  thoro  for  adul- 
tery, the  woman  forfeits  her  dower.  See 
Woodfall,  mM  map,  ''At  coounon  law 
(says  Sir  William  Grant)  ckwer  was 
not  forfeited  by  adultery.  The  for- 
feiture was  introduced  by  the  Statute 
of  Westminflter,  2.  A  jointure  is  not 
forfeited  by  adultery."  Seagrave  «.  Se»- 
^rare,  18  Ves.  44S.  Sidney  «.  Sidney, 
8P.Wms.,27<B. 

(**)  See  Halcomb's  Treatise  on  Private 
BiUs,  p.  241. 

(•)  In  Mr.  Daly's  case  (Session  1768), 


at  the  close  of  the  evidence,  which  veay 
eompletdy  established  the  guilt  of  the 
wife,  the  Lords  took  notice  (as  the  i«- 
cord  expresses  it)  that  there  was  no 
provision  made  in  the  bill  for  Mn. 
Daly;  aftd  the  counsel  were  diroetei 
to  give  the  Committee  an  account  of 
the  matter.  The  account  given  appean 
to  have  been  satisfactory ;  for  the  bill 
afterwards  passed  without  the  intro- 
duction of  any  provision  for  Mrs.  Daly. 
The  Oomm<ms  have  often  no  of^por- 
tunity  of  eiKttcisuig  any  jurisdictioii  on 
this  point ;  for  the  bill  may  be  thrown 
out  by  the  Lords  on  the  very  ground  thai 
it  fails  to  make  provision  for  the  wife. 
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for  the  wife  is  introduced  by  the  Commons;  as,  in 
Mr.  Loveden's  case  (Session  ISlUn/ra),  where  their  inter- 
position was  attended  with  a  singular  result.  The  bill 
having  been  sent  back  to  the  Lords,  with  an  amendment, 
requiring  the  petitioner  to  allow  Mrs.  Loveden,  for  life, 
400/.  a  year,  a  petition  was,  thereupon  presented  by  Mr. 
Loveden  to  the  House  of  Lords,  praying  that  the  bill,  as 
amended,  might  not  pass  into  law,  as  he  conceived  that 
the  clause  inserted  by  the  House  of  C!ommons  must 
operate  as  a  premium  on  the  commission  of  adultery ; 
and  had  a  manifest  tendency  to  loosen  the  bonds  of  con- 
jugal fidelity.  The  amendment  of  the  Commons  was, 
consequently,  ordered  to  be  taken  into  consideration 
that  day  six  months ;  and  the  bill  was  thereupon  aban- 
doned. 

Upon  the  report  of  the  conunittee,  the  bill  will  be 
ordered  to  be  engrossed ;  and  on  a  subsequent  day,  will 
be  read  a  third  time  and  sent  to  the  Commons. 

With  respect  to  the  proceedings  in  the  House  of  Com- 
mons, it  may,  in  general,  be  aflSrmed,  that  the  investiga- 
tion there  is  greatly  more  summary  and  superficial  than 
in  the  Upper  House  of  Parliament;  a  circumstance 
arising,  partly  fi*om  the  want  of  power  in  the  Commons 
to  examine  witnesses  upon  oath,  and  partly  fi*om  the  ab- 
sence of  all  necessity  for  strict  investigation,  after  the 
trying  ordeal  which  the  case  must  have  previously  und»- 
gone,  not  only  before  the  Lords,  but  before  the  Court 
Spiritual. 

For  the  following  view  of  the  rules  and  proceedings  on 
bills  of  divorce  in  the  House  of  Commons,  I  am  indebted 
to  an  eminent  parliamentary  agent 
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Regulations  qf  Select  Committee  on  Divorce  Bills, 

1st.  That  two  days  before  the  sitting  of  the  committee 
on  any  divorce  bill,  a  print  of  the  bill  and  a  copy  of  the 
evidence  adduced  previous  to  the  second  reading  of  the 
bill  in  the  House  of  Lords,  be  furnished  by  the  agent  for 
the  bill,  to  each  member  of  the  select  committee,  in  cases 
in  which  the  evidence  has  been  printed  for  the  use  of  the 
Peers ;  but  where  the  evidence  shall  not  have  been  printed, 
then  a  manuscript  copy  is  to  be  furnished  within  the 
same  period,  to  the  chairman  only ;  but  in  all  cases,  the 
evidence  communicated  by  the  House  of  Lords,  is  to  re- 
main with  the  committee  clerk,  from  the  time  of  the 
commitment  of  the  bill,  and  to  be  open  to  the  inspection 
of  every  member  of  the  committee ;  and  the  committee 
clerk  is  to  give  four  days'  notice  of  every  meeting  of  the 
committee,  to  the  several  members  thereof. 

2nd.  That  the  agent  be  required  to  prove  service  upon 
the  party  from  whom  the  petitioner  seeks  to  be  divorced, 
of  a  copy  of  the  bill,  and  of  the  order  of  commitment 
and  order  for  the  attendance  of  parties,  witnesses,  coun- 
sel, and  agents ;  also  to  produce  examined  copies  of  the 
judgment  in  the  action  at  law,  and  of  the  judgment  in 
the  action  in  the  Ecclesiastical  C!ourt,  except  in  those 
cases  from  India,  in  which  evidence  of  the  judgments  in 
an  action  of  trespass,  and  in  the  suits  for  a  divorce,  is 
included  in  the  proceedings  transmitted  from  thence  in 
pursuance  of  the  Act  1  Geo.  4,  c.  101,  "  to  enable  the 
examination  of  witnesses  to  be  taken  in  India,  in  support 
of  bills  of  divorce,  on  account  of  adultery  committed  in 
India." 

3rd.  That  in  all  cases  in  which  the  bill  is  opposed,  and 
ike  facts  contested  (except  cases  provided  for  by  the  said 
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Act  of  Geo.  4)  the  preamble  will  be  required  to  be  proved 
according  to  the  laws  of  evidence,  in  the  same  manner  as 
if  the  case  had  been  heard  at  the  bar  of  the  House,  under 
the  system  existing  previous  to  the  session  of  1839. 

4th.  That  in  all  cases  which  are  not  opposed^  or  where 
the  facts  are  not  contested,  the  agent  will  read  to  the  com- 
mittee from  the  official  copy  of  the  evidence  received  by 
the  House  of  Lords,  and  referred  to  the  committee,  such 
testimony  as  shall  appear  to  him  sufficient  to  establish 
the  preamble  of  the  bill;  but  the  committee  will  be 
entitled  to  require,  as  well  in  opposed  as  in  unopposed 
cases,  that  any  further  part,  or  the  whole  of  the  evidence 
so  referred  shall  be  read,  or  that  additional  evidence  be 
adduced. 


Order  qf  proceeding  in  the  House  of  Commons. 

Bill  brought  from  the  Lords  and  read  a  first  time,  and 
to  be  read  a  second  time.  An  order  made  for  a  message 
to  the  Lords,  to  request  that  their  Lordships  will  be 
pleased  to  communicate  to  this  House,  a  copy  of  the 
minutes  of  the  evidence  taken  before  their  Lordships  upon 
the  biU. 

Bill  may  be  read  a  second  time,  three  clear  days  after 
the  first  reading,  three  clear  days'  notice  being  given  in 
the  Private  Bill  Office. 

Bill  read  second,  and  committed  to  the  Select  Commit- 
tee on  Divorce  Bills :  minutes  of  evidence  communicated 
from  the  Lords,  referred  to  the  conMuittee. 

Seven  clear  days  must  elapse  between  the  second  read- 
ing of  the  bill  and  the  sitting  of  the  committee ;  and  seven 
clear  days'  notice  of  the  sitting  of  the  committee  must  be 
given  in  the  Private  Bill  Office. 

Committee  meet. — Evidence  must  then  be  given  that 
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an  action  for  damages  has  been  brought  in  one  of  her 
Majesty's  Courts  of  Record  at  Westminster,  or  in  any  one 
of  her  Majesty's  Ciourts  of  Record  in  Dublin,  or  in  one  of 
her  Majesty's  Supreme  Courts  of  Judicatiu-e  of  the  pre- 
sidencies of  Calcutta,  Madras,  Bombay,  or  the  Island  of 
Ceylon  respectively,  against  the  persons  supposed  to  have 
been  guilty  of  adultery,  and  judgment  for  the  plaintiflF  had 
thereupon ;  or  sufficient  cause  be  shovrn  to  the  satisfac- 
tion of  the  said  committee,  why  such  action  was  not 
brought,  or  such  judgment  was  not  obtained. 

In  all  cases  in  which  the  petitioner  for  the  bill  has 
attended  the  House  of  Lords  upon  the  second  reading  of 
the  bill,  he  is  required  to  attend  also  to  answer  any  ques- 
tions the  Select  Committee  may  think  fit  that  he  should 
answer. 

The  bill  may  be  reported  to  the  House  ten  days  but 
one  after  the  sitting  of  the  committee ;  one  clear  day*s 
notice  being  given  in  the  Private  Bill  Office. 

The  third  reading  may  take  place  the  day  after  the 
report,  if  one  clear  day's  notice  have  been  given  in  the 
Private  Bill  Office,  and  retimied  to  the  Lords  the  same 
night. 

Formerly,  on  the  second  reading  of  the  bill  it  was  com- 
mitted to  a  committee  of  the  whole  House,  and  an  order 

* 

made  for  counsel  and  witnesses.  And  all  the  House  going 
into  committee,  counsel  were  heard,  and  witnesses 
examined.  Now,  at  the  commencement  of  the  Session,  a 
Select  Committee  pn  Divorce  Bills  is  appointed,  to  inquire 
into  the  truth  of  the  preamble  of  the  bill ;  and  counsel 
are  not  engaged  unless  the  case  be  a  special  one ;  nor  is 
new  evidence  now  given,  unless  called  for  by  the  com- 
mittee. 

The  bill  being  returned  to  the  House  of  Lords,  receives 
in  due  time  the  Royal  assent. 


OF  THE  SECOND  BEADING,  ETC.  547 


INDIAN    DIVORCES. 

The  causes  which  led  to  the  passing  of  a  special  Act  of 
Parliament  for  the  regulation  of  proceedings  relating  to 
Indian  Bills  of  Divorce,  will  best  appear  by  setting  forth 
the  particulars  of  the  case  of  Major  CunlilTe,  which  came 
before  the  House  of  Lords  in  the  Session  of  1819. 

The  petition  of  that  officer  stated,  that  he  had  obtained 
judgment,  on  the  plea  side  of  the  Supreme  Court  of 
Judicature  at  Calcutta,  for  damages  to  the  amount  of 
14,786  rupees,  and  a  divorce  on  the  ecclesiastical  side  of 
the  said  court  for  divorce  a  mmsa  et  thoro ;  but  that  by 
the  conduct  of  his  wife,  the  petitioner  was,  nevertheless, 
still  liable  to  have  a  spurious  issue  imposed  upon  him  to 
succeed  to  his  estates,  unless  the  marriage  should  be 
declared  void  and  annulled  by  Act  of  Parliament.  The 
petition  further  stated,  that  the  petitioner  and  his 
witnesses  were  resident  in  India;  and  that  the  wit- 
nesses necessary  to  prove  the  adultery,  were  natives 
of  that  country,  and  that  it  would  be  attended  with  ex- 
treme difficulty,  owing  to  the  religious  prejudices  of  some 
of  them^  to  procure  their  attendance  to  be  examined 
before  their  Lordships ;  and  therefore  praying  that  leave 
might  be  given  to  bring  in  a  bill  to  dissolve  his  marriage 
with  the  said  Louisa  Cunliffe.  This  petition  was  referred 
to  a  committee ;  who,  on  the  9th  July  1819,  reported  that 
it  appeared  to  them  that  no  effectual  and  proper  relief 
could  be  given  in  this  or  similar  cases ;  and  they  recom- 
mended the  subject  to  the  early  consideration  of  the 
House,  in  the  next  Session  of  Parliament. 

Accordingly,  in  the  following  Session  (1820),  a  bill  was 

brought  in  and  passed  («),  providing,  that  whensoever 

~~^^~         y      ^— ™—  ■ 

(«)  1  Geo.  IV.  c.  101.    Appendix,  No.  9. 
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either  House  of  Parliament,  upon  the  petition  of  any 
party  praying  leave  to  bring  in  a  bill  of  divorce,  and 
stating  that  the  witnesses  necessary  to  substantiate  the 
allegations  of  such  bill  are  resident  in  India,  shall  see 
cause  to  direct  that  the  examination  of  such  witnesses 
shall  be  taken  in  India,  the  Speaker  of  such  House  of 
Parliament  shall  issue  his  warrant  for  that  purpose,  to 
the  Judges  of  the  Supreme  Court  of  Calcutta,  Madras, 
Bombay,  or  Ceylon,  as  may  be  necessary;  and  the  Judges 
of  those  courts  respectively,  are  thereupon  to  take  order 
for  the  immediate  examination  of  witnesses;  reducing 
their  evidence  into  writing,  and  afterwards  transmittiDg 
to  England  two  copies  of  such  examination  by  different 
ships,  addressed  to  the  Speaker  of  that  House  of  Parlia- 
ment, under  whose  warrant  such  examination  shall  have 
taken  place ;  and  such  examination  shall  be  competent 
and  admissible  evidence  in  both  Houses  of  Parliament, 
as  occasion  may  require. 

Upon  the  passing  of  this  act.  Major  Cunliffe  renewed 
his  application  to  the  House  of  Lords,  by  whose  authori^ 
a  warrant  was  directed  by  the  Lord  Chancellor,  to  the 
Judges  of  the  Supreme  Court  of  Judicature  at  Calcutta, 
authorising  and  requiring  them  to  proceed  in  the  case, 
according  to  the  course  and  method  prescribed  by  the 
statute. 

Nearly  three  years  afterwards,  on  the  25th  March, 
1823,  the  Lord  Chancellor  laid  before  the  House  the  pro- 
ceedings of  the  Judges  in  India,  transmitted  to  his  lord- 
ship, in  pursuance  of  the  statute. 

It  was  ordered,  that  the  evidence  taken  in  India  should 
be  printed,  and  the  bill  was  ordered  to  be  read  a  second 
time. 

4th  June.  On  the  order  of  the  day  for  the  second 
reading,  the  proceedings  in  India  were  read.  Which  done. 
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the  bill  was  read  a  second  time ;  and,  passing  subse- 
quently through  its  stages  in  the  Upper  House,  was  sent 
to  the  Commons,  who  requested  the  Lords  to  communi- 
cate the  depositions  transmitted  from  India ;  upon  consi- 
deration of  which,  the  bill  passed  the  Ciommons ;  and  on 
its  return  to  the  Lords,  received  the  royal  assent  C*). 

There  is  no  other  peculiarity  in  Indian  Divorce  Bills. 
The  mode  of  taking  the  evidence  may  be  different ;  but 
the  principles  on  which  that  evidence  is  considered  and 
disposed  of,  are  the  same  as  those  which  govern  the  deci- 
sion of  ordinary  cases. 

(**)  See  Proceedings  and  Evidence  in  the  cases  of  Major  Canliffe,  Mr.  Hough, 
&c.    Appendix,  No.  10. 


SELECTION  OF  LEADING  CASES 


tTFON 


BILLS  OF  DIVORCE  IN  PAM.IAMENT. 


In  preparing  the  following  notes,  the  object,  however 
inadequately  attained^  has  been  to  present  the  leading 
features  of  certain  remarkable  cases  recorded  in  the 
Lords'  Journals,  selecting  such  particulars  as  might 
elucidate  the  principles  and  exemplify  the  practice  of 
the  Legislature  in  awarding,  or  in  withholding,  the 
remedy  of  divorce  a  vinciUo  matrimonii. 

To  prevent  repetition  I  may  here  observe  that  divorce 
a  mensa  et  thoro  has,  in  every  instance,  preceded  the 
application  to  Parliament,  with  the  exception  of  the  two 
early  instances  of  the  Duke  of  Norfolk  and  the  Earl  of 
Macclesfield,  in  both  of  which  the  preliminary  ecclesias- 
tical sentence  was  dispensed  with.  (») 

The  following  notes  profess  to  give  only  a  general 
summary  of  what  appear  to  have  been  the  more  pro- 
minent characteristics  of  each  case ;  leaving  the  reader 
who  is  in  search  of  more  copious  and  specific  information 
to  follow  up  the  references  by  an  inspection  of  the 
Journals. 

(*)  See  also  Miss  Turner  s  case,  (Session  1827,  i^^),  which,  however,  stood 
on  a  ground  altogether  different  from  orditiary  Divorce  Bills. 
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LORD  ROOS'S  CASE.— Session  1669. 

First  example  of  Divorce  by  Parliament. — Previous  ecclesiastical  Sentence, 
but  no  Judgment  at  Law. — Petition  of  Lady  Roos. — Adjourned  Debate  in 
Lords. — Lady  Roos  called  in. — Bill  read  second  time. — Protest.—  Bill  and 
Petition  referred  to  Committee. — Preamble  proved  by  formeV  Act  illegiti- 
mating the  Children.— Lady  Roos  examined. — Report. — Bill  to  be  En- 
grossed.— Read  a  third  time. — ^Protest. — Sent  to  Commons. — Royal  Assent. 

In  the  year  1666  an  act  was  passed  to  illegitimate  the  children 
of  Lady  Anne  Roos,  by  rezison  of  her  adultery ;  and  it  appears 
that  her  husband.  Lord  Roos,  followed  up  this  proceeding  by  pro- 
curing from  the  Spiritual  Court  a  definitive  sentence  of  separation, 
a  mensa  et  ihoro.  His  subsequent  application  to  the  legislature  for 
a  dissolution  of  the  contract,  and  for  liberty  to  marry  again,  may  be 
regarded  as  the  commencement  of  the  system  of  Parliamentary 
Divorce.  The  leading  particulars  of  the  case,  therefore,  so  far  as 
ascertainable,  deserve  consideration. 

It  appears  by  the  Lords'*  Journals,  that  on  the  5th  March,  1 669, 
a  bill  was  presented  and  read  a  first  time,  entituled  *'  An  Act  for 
John  Manners,  called  Lord  Roos,  to  marry  again,  living  his  wife, 
from  whom  he  is  divorced." 

.  The  record  states,  that  **  After  a  long  debate  concerning  this 
bill,  it  is  ordered  that  this  House  adjourn  this  debate  till  Thursday 
next.*" 

Ilth.  A  petition  having  been  presented  on  behalf  of  Lady  Roos, 
it  was  ordered  that  "  it  be  read  on  the  1 7th  instant,  when  this 
House  shall  resume  the  debate  of  the  bill.'*'  The  nature  or  object 
of  this  petition  is  not  stated  in  the  Journals ;  but  it  probably  con* 
tained  a  prayer  for  leave  to  be  heard  by  counsel  against  the  bill. 

17th.  ^^  This  day  being  appointed  to  resume  the  debate  of  the 
bill,  and  also  to  read  the  petition  of  the  Lady  Anne  Roos,  the  said 
petition  was  read,  and  after  some  debate  thereof,  the  question  was 
put  whether  the  Lady  Roos  should  be  called  in.  It  was  resolved 
in  the  affirmative.  Then  she  was  called  in  and  acknowledged  her 
subscription  to  the  petition ;  after  which  the  House  fell  into  some 
consideration  of  the  bill ;  and  for  the  freer  debate  thereof,  the 
House  was  adjourned  into  a  committee  during  pleasure.  The 
House  being  resumed,  the  question  was  put  whether  the  bill  should 
be  read  the  second  time.  It  was  resolved  in  the  affirmative* 
Ordered  that  this  bill  be  read  a  second  time  on  Saturday  morning 
next.     Memorandum,  That  before  putting  the  abovesaid  questioDi 
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the  Lords  following  desired  leave  of  the  House  to  enter  their  dissents 
if  the  question  were  carried  in  the  affirmative ;  and  accordingly 
they  enter  their  dissents  by  subscribing  their  names. 


James. 

C.  Richmond  and  Lenos. 

E.  Manchester. 

Gilb.  Cant. 

Norwich. 

Kent 

Brecknock. 

Northampton. 

Chesterfield. 

Peterborow. 

Mordant. 

Craven. 


Stafford. 
St.  Alban. 
BristoL 
Rich.  Ebor. 
Halifax. 
Humfr.  London. 
Geor.  Winton. 
Aiidley. 
Job.  Peterb. 
Hen.  Arundell. 
Ed.  Howard, 
Gnil.  Lincoln. 


S.  Saram. 

R.  Arundell. 

T.  Culpeper. 

Ant.  Ezon. 

J.  Lnciu. 

C.  H.  Wotton. 

Jo.  Roffen. 

Robtus.  Bangor. 

Chr.  Hatton. 

Walt.  Oxon. 

Franc.  Landaven.** 


19  March. — The  Bill  was  read  a  second  time,  and  after  debate 
the  question  was  put  whether  it  should  be  committed.  It  was 
resolved  in  the  affirmative,  and  was  committed  to  a  Committee  of 
forty  Peers,  to  whom  also  was  referred  the  consideration  of  Lady 
Roos'  petition ;  and  they  were  to  report  to  the  House  what  tiiey 
should  think  fit  to  be  done  thereupon. 

24  March. — "  The  Earl  of  Berks  reported  that  the  Committee 
having  read  the  bill,  entered  into  a  consideration  of  the  Lady  Anne 
Roos'  petition,  and  thereupon  sent  out  three  times  to  have  inquiry 
made  in  all  the  precincts  of  the  Lords^  House,  whether  she  or  any 
body  for  her  was  attending.  An  answer  was  made  as  oft,  that 
neither  the  Lady  Anne  Roos,  nor  any  body  for  her,  was  attending ; 
upon  which  the  Lords  proceeded  to  read  the  bill,  paragraph  by 
paragraph,  and  compared  the  preamble  with  the  original  act  for 
illegitimating  the  children  of  the  Lady  Anne  Roos ;  and  agreed  to 
the  several  paragraphs  of  the  bill,  and  then  proceeded  upon  debate 
of  the  Lady  Roes'*  petition,  what  was  fit  to  be  done  thereupon. 
Then,  the  Committee  being  informed  that  the  Lady  Roos  was 
attending,  she  was  called  in  and  her  petition  read  ;  and  being  asked 
what  she  said  to  the  scandals  laid  on  the  Countess  of  Rutland 
therein,  she  answered^  she  hoped  the  petition  was  no  scandal  if  she 
could  prove  it,  which,  if  she  might  have  the  liberty  of  appeal,  she 
doubted  not  to  do ;  and  prayed  she  might  have  counsel  to  speak 
for  her,  upon  which  she  withdrew ;  and  after  some  time  spent  in 
consideration  thereof,  the  Lady  Anne  Roos  being  called  for  again, 
to  be  hQard  by  her  counsel,  answer  was  returned  that  she  was  gone; 
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upon  which  the  Committee  proceeded  to  the  title  of  the  bill,  and 
thought  fit  that  the  words  [living  his  wife  from  whom  he  is  divorced]^ 
be  left  out,  and  that  they  were  of  opinion  that  the  bill  was  fit  to  be 
engrossed." 

Then  the  amendment  being  read  twice,  was  agreed  to,  and  the 
bill  was  ordered  to  be  engrossed  accordingly  ;  and  that  it  be  read 
a  third  time  on  Saturday  next,  at  eleven  o'^clock. 

28  March. — The  bill  read  a  third  time.  After  a  long  debate 
and  full  consideration  of  the  bill,  the  question  being  put,  whether 
it  should  pass,  it  was  resolved  in  the  affirmative. 

^'  Memorandum : — That  before  putting  the  above  question,  these 
Lords  following  desired  leave  of  the  House  to  enter  their  dissents 
if  the  question  was  carried  in  the  affirmative,  and  accordingly  they 
enter  their  dissents  by  subscribing  their  names. 


James. 

Bristol. 

Ebor. 

Brecknock. 

C.  Richmond  and  Lenos. 

Mulgrave. 

Peterborow. 

Norwich. 

Hnmfr.  London. 

B.  Elien. 


8.  Sarum. 
R.  Bangor. 
Carrington. 
J.  Peterb. 
Walt.  Oxon. 
Burlington. 
W.  Gloucester. 
Halifax. 
J.Lucas. 
Geor.  Winton. 


P.  Cicestr. 
Hen.  ArundeU. 
R.  Anmdell. 
Guil.  Lincoln. 
C.  Cornwallis. 
W.  Petre. 
J.  Asaph. 
Fr.  Landaven. 
Ossory  Butler. 


The  bill  was  then  sent  to  the  other  House,  where  it  passed,  and 
on  its  return,  soon  afterwards  received  the  royal  assent. 

It  appears  to  have  excited  much  discussion  and  opposition  in  its 
progress  through  Parliament;  and  its  ultimate  success  was  not 
entirely  owing  to  the  merits  of  the  case ;  for  it  is  well  known  that 
the  King  took  a  lively  interest  in  it,  and  promoted  it  with  great 
zeal.  All  the  Roman  Catholic  Peers  were  against  it,  and  all  the 
Prelates,  excepting  Cozens,  Reynolds,  and  Wilkins.  The  debate 
on  the  first  reading  lasted  till  ten  o^clock  at  night.  On  the 
question  for  the  second  reading,  there  were  for  it  forty-one  sitting 
members,  and  fifteen  proxies ;  against  ity  forty-two  sitting  members 
and  six  proxies.  So  that  the  principle  of  the  measure  was  very 
doubtfully  sustained,  and  was  ultimately  carried  by  a  majority  of 
only  eight  votes  (^).     What  that  principle  really  imported,  and 


(**)  It  has  been  suggested  by  Mr. 
Ralph,  and  other  writers  of  the  period, 
that  the  King,  who  was  then  on  ill 
tcrmfl  with  his  brother  the  Duke  of 


York,  supported  Lord  Roos's  Bill,  with 
the  view  of  making  it  afterwards  a 
precedent  for  the  adoption  of  a  similar 
proceeding  against  the  Queen,  so  as  to 
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what  was  the  true  foundation  of  the  relief  then,  for  the  first  time, 
conceded  by  the  Legislature^  very  satisfactorily  appears  from  a 
pamphlet  published  shortly  after  the  passing  of  the  bill,  containing 
the  substance  of  bishop  Cozens'  arguments  upon  the  debate  in  the 
House  of  Lords. 

Bishop  Cozens's  Argument,  proving,  that  adultery  works  a  disso- 
lution of  the  marriage ;  being  the  substance  of  several  of  Bishop 
Cozens^s  speeches  in  the  House  of  Lords,  upon  the  debate  of  the 
Lord  Rosses  case. — Taken  from  original  papers  writ  in  the  Bishop's 
own  hand. 

The  question  is  indefinitely  to  be  spoken  of.  Whether  a  man 
being  divorced  from  his  wife,  who  hath  committed  adultery,  and  is 
convicted  of  it^  may  marry  himself  to  another  wife,  or  no,  during 
the  life  of  her  which  is  divorced  I 

The  place  in  St.  Matthew  the  5th,  repeated  again  St.  Matthew 
the  19th,  has  great  perspicuity :  If  it  be  not  lawful  for  a  man  to 
put  away  his  wife,  and  marry  again,  except  it  be  in  the  case  of 
fornication  (for  the  displacing  the  words,  by  putting  the  exception 
before  the  marriage,  cannot  alter  the  sense),  then  e  contrario^  it 
must  of  necessity  follow,  that  if  the  wife  be  put  away  for  fornication, 
the  husband,  by  the  tenour  of  Christ's  words,  is  left  free  to  marry 
again ;  which  freedom  is  not  allowed  to  the  adultress  herself,  nor 
any  man  else  that  shall  marry  her. 

St.  Mark  and  St.  Luke  have  been  opposed  to  St.  Matthew  ;  and 
it  has  been  said,  that  Christ's  words  in  St.  Matthew  did  not  pro- 
perly belong  to  Christ's  disciples,  or  the  Christian  church,  as  the 
words  in  St.  Mark  and  St.  Luke,  which  are  absolute,  do ;  which  is 
a  saying  that  neither  I,  nor,  I  think,  nobody  else  ever  heard  of 


enable  his  Majesty  to  marry  again,  and 
beget  an  heir,  to  exclude  the  Duke  of 
York  from  the  succession  to  the  Crown. 
^  I  know  no  reason  (said  Charles)  why 
a  woman  should  not  be  as  well  divorced 
for  barrenness  as  a  man  for  impo- 
tency."  Lord  Roos's  case,  however, 
could  never  have  formed  a  precedent 
for  awarding  that  remedy  to  the  King; 
the  charge  against  Lady  Roos  being, 
not  baireoness,  but  advUtery;  a  crime 
which  in  the  Qneen-consort  would  have 
been  capital.    Ralph  indeed  acknow- 


ledges that  although  Ijord  Rooe's  Bill 
was  **  finally  carried,  tk€  King  made  ao 
WW  of  the  precedent,**  But  it  appears  ha 
was  highly  entertained  with  the  de- 
bates ;  and  attended  daily  in  the  House 
of  Lordsi,  which  he  declared  ^  was 
better  than  going  to  a  play."  The  love 
of  mere  amusement  (always  a  strong 
passion  with  this  monarch)  was  pnv 
bably  the  sole  foundation  of  the  interest 
which  he  took  in  the  case  of  Lord 
Roos. 
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before :  For  Christ's  sermon  in  the  mount  was  spoken  to  his  dis- 
ciples, and  especially  belonged  to  Christians. 

It  is  clear  they  are  spoken  to  hiei  disciples ;  for  he  says  to  them, 
that  they  are  the  salt  of  the  earth,  and  the  light  of  the  world ;  and 
that  they  are  blessed,  **  when  they  suiFer  persecution  for  his  name's 
sake  ;'^  which  no  man  will  say  or  apply  to  the  Jews. 

It  is  true,  that  in  the  19th  chapter  of  St.  Matthew,  Christ 
answers  the  scribes  and  pharisees,  who  came  to  tempt  him  with 
their  question,  *'  Whether  it  was  lawful  for  a  man  to  put  away  his 
wife  for  any  cause,^'  as  they  said  Moses  had  permitted  them  to  do. 
But  the  answer  that  Christ  gave  them,  ^'  That  it  was  not  lawful, 
but  only  in  the  case  of  adultery,  for  men  to  put  away  their  wives, 
and  marry  another ;"  was  a  rule  which  concerned  all  Christians  to 
observe  for  ever  after ;  and  for  that  reason  was  recorded  by  St. 
Matthew. 

The  words  in  St.  Mark  and  St.  Luke  are  not  to  be  taken  abso- 
lutely, but  to  be  supplied  and  understood  by  his  words  in  St. 
Matthew,  as  in  many  other  cases  is  clear ;  viz«  the  thief  upon  the 
cross,  baptism  in  the  name  of  the  Father,  Son,  and  Holy  Ghost, 
&c.,  whereof  many  instances  may  be  brought,  as  the  destruction  of 
Nineveh,  &c. 

But  for  Christ's  words,  the  exception  confirms  the  rule,  and 
infers  a  concession,  that  in  the  case  of  fornication,  the  putting 
away  one  wife  and  marrying  another  is  allowed.  It  is  alike  with 
divers  other  his  exceptions,  which  are  found  in  Scripture:  for 
brevity,  I  will  instance  in  this  one,  viz. :  ^'  Except  ye  repent,  ye 
shall  aU  likewise  perish.'*^  Upon  which  text,  if  I  or  any  bishop 
else  were  to  preach,  I  believe  we  should  not  discharge  our  duty, 
unless  we  should  tell  the  people.  That  if  by  the  Grace  of  God  they 
did  repent,  they  should  not  perish. 

The  exception  here,  el  fxri  nisi^  unless,  is  parallel  with  the  1  Kings, 
iii.  18.  "  None  were  in  the  house  except  we  twain ;"  they  two 
therefore  were,  others  were  not. 

Such  exceptions  proceeding  from  natural  equity,  are  tacitly 
implied  in  laws,  though  pronounced  in  general  terms. 

But  as  to  the  exception  here,  the  words  are  not  capable  of  any 
other  sense,  than  as  I  have  observed ;  for  except  that  restraint  be 
referred  to  marrying  again,  the  sense  would  run  thus.  Whosoever 
puts  away  his  wife  commits  adultery :  which  stands  not  with  truth 
or  reason ;  since  it  is  not  the  dismission  that  is  adulterous,  but  the 
marriage  of  another.     It  is  therefore  the  plain  drift  of  our  Saviour 
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to  teaoh  the  pharisees,  that  the  marriage  of  a  second  wife,  after  a 
dismission  of  a  former,  upon  any  other  cause,  except  for  fornication, 
is  no  less  than  adultery ;  thereby  inferring,  that  upon  a  just  dis- 
mission for  fornication,  a  second  marriage  cannot  be  branded  with 
adultery. 

Besides,  the  pharisees^  question  [Is  it  lawful  for  a  man  to  put 
away  his  wife  for  every  cause  ?]  was  not  without  a  plain  implication 
of  liberty  to  marry  another ;  which  our  Saviour  well  knowing,  gives 
a  full  answer,  as  well  to  what  he  meant,  as  what  he  said ;  which 
had  not  been  perfectly  satisfactory,  if  he  had  only  determined  that 
one  part  concerning  dismission,  and  not  the  other  concerning  mar- 
riage ;  which  clause  if  two  Evangelists  express  not>  yet  it  must  be 
fetched  necessarily  from  the  third ;  since  it  is  a  sure  and  irrefra- 
gable rule,  that  all  four  Evangelists  make  up  one  perfect  gospel. 

The  Rhemists  and  college  of  Douay  urge  for  the  Popish  doctrine, 
Rom.  vii.  2.,  The  woman  which  hath  an  husband,  is  bound  by  the 
law  to  her  husband  as  long  as  he  liveth ;  but» 

1.  This  place  is  to  be  expounded  by  Christ's  words. 

2.  St.  Paul  hath  no  occasion  here  to  speak  of  divorce,  but  of 
marriage  whole  and  sound,  as  it  stands  by  God's  ordinance. 

3.  He  speaks  of  a  woman  who  is  under  her  husband ;  so  is  not 
she  that  is  divorced  from  him. 

St.  Paul  useth  this  to  his  purpose  of  the  law  being  dead,  to 
which  we  are  not  bound. 

Nor  is  their  doctrine  more  favoured  by  1  Cor.  vii.  10,  *^  Let  not 
the  woman  depart ;"  as  being  in  her  choice  whether  she  would 
depart  or  not ;  but  in  the  case  of  fornication  she  was  to  depart,  or 
rather  be  put  away,  whether  she  would  or  not. 

The  bond  of  marriage  is  to  be  inquired  into,  what  it  properly  is. 
Being  a  conjugal  promise  solemnly  made  between  a  man  and  his 
wife,  that  each  of  them  will  live  together  according  to  God^s  holy 
ordinance,  notwithstanding  poverty  or  infirmity,  or  such  other 
things  as  may  happen  during  their  lives ;  separation  from  bed  and 
board,  which  is  part  of  their  promise  so  to  live  together,  doth 
plainly  break  that  part  of  the  bond  whereby  they  are  tied  to  live 
together  both  as  to  bed  and  board.  The  distinction  betwixt  bed 
and  board  and  the  bond,  is  new,  never  mentioned  in  the  scripture, 
and  unknown  to  the  ancient  church ;  devised  only  by  the  canonists 
and  schoolmen  in  the  Latin  church  (for  the  Greek  church  knows 
it  not)  to  serve  the  pope's  turn  the  better,  till  he  got  it  established 
in  the  council  of  Trent  j  at  which  time,  and  never  before,  he  laid 
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his  anathema  upon  all  them  that  were  of  another  mind  ;  forbidding 
all  men  to  marry,  and  not  to  make  any  nae  of  Christ'^fi  ooncession. 

Bed  and  board,  or  cohabitation,  belong  to  the  essence  and 
substance  of  matrimony ;  which  made  Erasmus  and  Bishop  Hall 
say,  that  the  distinction  of  those  two  from  the  bond  is  merely 
chimerical  and  fancy. 

The  promise  of  constancy  and  mutual  forbearance,  if  it  hinders 
divorce  as  to  the  bond,  hinders  it  also  as  to  bed  and  board ;  and 
because  the  same  bed  and  the  same  table  were  promised  in  the 
marriage  contract ;  but  the  promise  does  not  extend  even  to  tole- 
rating adultery,  or  malicious  desertion ;  which,  according  to  Ood^s 
ordinance,  dissolves  the  marriage. 

Our  Saviour  speaks  of  divorces  instituted  by  the  Mosaical  law ; 
but  they  were  no  other  than  divorces  from  the  bond. 

The  form  of  the  bill  of  divorce  among  the  Jews  was  this,  Be 
expelled  from  me,  and  free  for  any  body  else.  To  give  the  bill 
of  divorce,  is  from  the  Hebrew  root  m^  which  is  to  break,  or  cut 
off  the  marriage.  With  this  agree  the  ancient  canons,  councils, 
and  fathers  of  the  church. 

Concil.  Neocsesar.  &  Elib.  forbid  the  retaining  an  adulterous 
wife.  Concil.  Eliber.  AureUan.  &  Arelatens.  give  liberty  in  such 
case  to  marry  again.  Clemens'  Constitution,  TertuUian,  St.  Basil 
an  his  canons,  approved  by  a  general  council,  are  for  marrying 
again.  Concil.  Venet.  If  they  marry  in  any  other  case  than  for- 
nication, they  are  to  be  exconununicated,  and  not  otherwise. 
Concil.  Wormat.  gives  liberty  to  the  innocent  party  to  marry  after 
divorce.  Concil.  Lateran.  gives  leave  for  the  innocent  party  after  a 
year  to  marry  again. 

Concil.  Lateran.  If  any  one  take  another  wife  while  a  suit  is 
depending,  and  afterwards  there  be  a  divorce  between  him  and  the 
first,  he  may  remain  with  the  second. 

Lactantius,  St.  Hierom  and  Epiphanius,  are  for  allowance  of 
marriage  after  divorce.  Chrysostom,  Hom.  19.  I  Cor.  7.  says, 
That  the  marriage  is  dissolved  by  adultery  ;  and  that  the  husband, 
after  he  hath  put  her  away,  is  no  longer  her  husband. 

Theophylact  on  the  1 6th  of  St.  Luke  says,  that  St.  Luke  must  be 
interpreted  by  St.  Matthew.  St.  Hilary  is  for  marrying  again,  as 
Dr.  Fulk  saith  upon  St.  Matthew  the  7th.  The  Eastern  bishops, 
in  the  council  of  Florence,  are  for  marrying  again :  Justin  Martyr 
speaks  of  a  woman  giving  a  bill  of  divorce  to  a  dissolute  husband, 
without  finding  any  fault  with  it. 
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St.  Ambrose  saysy  a  man  may  marry  again,  if  he  pnts  away  an 
adulterous  wife.  Theodoret  said  of  a  wife  who  violated  the  laws  ot 
marriage,  therefore  our  Lord  requires  the  bond  or  tie  of  marriage 
to  be  dissolved. 

All  the  Greek  church  to  this  day  allow  it«  Erasmus,  Cajetan, 
and  other  papists :  The  civil  law,  and  the  laws  of  the  emperor  are 
clear  for  it :  and  the  constitutions  of  our  own  church  of  England, 
in  the  time  of  Hen.  V III.,  Ed.  VI.  and  Queen  Eliz. 

The  practice  of  the  English  church,  in  the  stat.  1  Jao.  o.  11., 
against  second  marriage,  divorces  are  excepted ;  and  in  Canon  107 
it  is  provided  they  shall  not  marry  again ;  but  it  is  not  said  such 
marriages  are  void,  only  the  caution  is  forfeited  :  Neither  doth  the 
oanon  speak  of  such  separations,  wherein  the  bond  is  broken,  ajs  it 
is  by  fornication. 

Even  the  canon  law  allows  marrying  again,  in  case  a  woman 
seeks  her  husband's  life,  and  in  case  of  a  bond-woman.  Gratian 
says,  in  the  case  of  adultery,  lawful  marriages  ought  not  to  be 
denied.  In  the  case  of  an  incurable  leprosy,  it  was  the  advice  of 
St  Gregory  to  Austin  the  monk,  that  he  that  could  not  contain 
should  rather  marry.  Bellarmine  owns,  that  the  bond  of  the  mar- 
riage of  infidels  is  dissolvable ;  but  the  marriage  of  the  faithful,  and 
of  infidels,  is  of  the  same  nature ;  and  Justinian,  a  Jesuit,  confesses, 
that  it  is  simply  lawful  for  the  innocent  party  to  marry  again. 
And  the  Roman  doctors  allow  a  dissolution  of  the  bond  of  marriage, 
if  the  parties  should,  after  consummation,  transfer  themselves  into 
a  friary  or  nunnery. 

The  Canons  (*")  which,  in  the  case  of  adultery,  prohibit  marrying 
in  the  lifetime  of  the  guilty  person,  are  contrary  to  two  acts  of  par- 
liament, made  25  Hen.  VIII.  and  3  and  4  Edw.  VI.  wherein  no 
canons  are  allowed  that  be  any  way  repugnant  to  the  laws  of  God, 
or  the  Scriptures,  the  king*s  prerogative  royal,  and  the  statutes  of 
this  land  :  thirty-two  persons  were  to  review  the  canon  law,  in 
which  review,  drawn  up  by  archbishop  Cranmer,  the  innocent 
person  is  permitted  to  marry  again,  according  to  Christ^s  law  and 
concession. 

We  have  examples  of  such  marriages  in  Hen.  IV.  of  France, 
and  Hen.  VIII.  of  England,  lord  Mountjoy,  lord  Rich,  bishop 
Thomborough,  and  divers  otJiers.  And  it  is  observable,  that  in 
the  case  of  the  marquis  of  Northampton,  5  Edw.  VI^  who  had 


(•)  Ref.  Leg.  Eccles.  Tit.  de  Adolteriis  et  DivoitiiBL 
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been  divorced  for  his  lady's  adultery,  and  married  another  before 
any  act  of  parliament  made  concerning  it,  an  act  which  paaaed 
afterwards  (only  two  spiritual  and  two  temporal  lords  dissenting) 
declares,  he  had  been  at  liberty  by  the  laws  of  Ood  to  marry,  and 
did  lawfully  marry  another :  where  the  act  manifestly  supposes,  that 
whatever  had  obtained  for  law  till  that  time,  was  void,  as  being 
contrary  to  Ood''s  law. 

The  most  considerable  men  of  the  Reformed  churches,  both  at 
home  and  abroad,  are  of  this  opinion  :  Grotius  quotes  Tertullian, 
in  whose  time  it  was  lawful  for  the  innocent  party  to  marry, 

Lancelot.  Institut.  Jur.  Can.  acknowledges,  that  divorce  is  a 
dissolution  of  the  marriage. 

Selden,  who  is  not  likely  to  contradict  the  laws  of  this  kingdom, 
maintaineth,  that  marriage  after  divorce  is  to  be  allowed;  and  in 
that  particular  Dr.  Hammond  doth  not  contradict  him,  but  is 
dearly  for  it. 

The  opinion  of  Amesius  deserves  to  be  set  down  at  large :  *^  Mar- 
riage, says  he,  cannot  be  dissolved  by  men  at  their  pleasure ;  and 
for  that  reason,  as  it  is  considered  simply  and  absolutely,  it  is 
rightly  said  to  be  indissolvable,  because  marriage  is  not  only  a 
civil,  but  a  divine  conjunction ;  and  is  also  of  that  nature,  that  it 
cannot  be  dissolved  without  detriment  of  either  party :  yet  it  is 
not  so  dissolvable,  but  it  may  be  dissolved  for  a  cause  which  Ood 
approves  as  just ;  for  the  indissolvability  was  not  instituted  for  a 
punishment,  but  for  the  comfort  of  innocent  persons ;  and  it  admits 
an  exception,  wherein  Ood  ceases  to  conjoin.  By  adultery  two  are 
made  not  to  remain  one  flesh :  hence  it  is  that  a  contagious  disease 
is  not  a  cause  of  dissolring  marriage.  By  adultery  the  very  essence 
of  the  contract  is  directly  violated ;  but  the  contract  ceasing,  the 
bond  depending  on  the  contract  necessarily  ceases.  It  is  against 
all  reason,  that  all  matrimonial  duties  should  be  for  ever  taken 
away,  yet  the  bond  or  obligation  to  those  duties  should  continue. 
The  words  of  our  Lord,  Mat.  v.  32,  and  xix.  9,  have  no  distinction 
or  limitation  of  the  putting  away,  but  simply  and  absolutely  approve 
of  putting  away ;  therefore  they  approve  of  putting  away,  not  partial 
or  to  a  particular  purpose,  from  bed  and  board,  but  total.^ 

None  are  against  the  Reformed  divines,  but  Dr.  Howson,  Mr. 
Bunny,  and  Dr.  Prideaux. 

Dr.  Howson  was  a  professed  adversary  to  Dr.  Raynolds,  who 
was  a  great  maintainer  of  the  church  of  England  against  all  the 
points  of  popery,  and  particularly  in  this. 
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Dr.  Taylor,  bisliop  Hall,  Dr.  Fulk,  are  for  second  marriages ;  no 
authors  against  them  but  the  council  of  Trent,  and  those  of  the 
church  of  Rome  ;  whose  credit  is  only  saved  by  those  of  our  church 
who  agree  with  them. 

Upon  the  difference  of  explication  between  St.  Ambrose,  Origen, 
and  St.  Austin,  a  new  kind  of  divorce  has  been  thought  of,  from 
bed  and  board ;  but  this  divorce,  or  name  of  a  divorce,  was 
unknown  to  the  Jews  and  ancient  Christians. 

I  said  so  much  before,  at  the  first  and  second  reading  of  this 
bill,  that  I  was  in  good  hopes  to  have  had  no  farther  occasion  given 
me  of  answering  any  objections  against  it  now ;  but  seeing  divers 
new  arguments  have  been  studied  and  framed  against  it  since  that 
time,  I  shall  now  endeavour  to  satisfy  and  clear  them  all. 

1.  The  first  argument  against  it  is,  that  the  separation  from  bed 
and  board  doth  not  dissolve  the  bond  of  marriage.  To  which  I  must 
reply,  as  I  did  before,  that  this  is  a  distinction  without  a  difference, 
newly  invented  by  the  Canonists  and  schoolmen,  and  never  heard 
of  either  in  the  Old  or  New  Testament,  nor  in  the  times  of  the 
ancient  fathers,  who  accounted  the  separation  from  bed  and  board 
to  be  the  dissolution  of  the  bond  itself- 

2.  That  first  institution  of  marriage,  that  they  may  be  one  flesh, 
is  by  adultery  dissolved,  when  the  adulteress  makes  herself  one 
flesh  with  another  man,  and  thereby  dissolves  the  first  bond  of  her 
marriage. 

3.  The  objection,  that  if  the  bond  bo  dissolved,  and  afterwards, 
if  the  man  or  woman  be  reconciled,  they  must  be  married  over 
Again,  is  no  necessary  consequence,  no  more  than  it  is  in  a  person 
baptized,  who  may  break  his  covenant,  and  renounce  his  baptism, 
and  yet  upon  true  repentance  be  received  into  God's  favour  by 
virtue  of  the  first  covenant,  without  any  new  baptism.  Suppose  a 
witch,  who,  they  say,  makes  a  compact  with  the  devil  to  renounce 
her  baptism,  should  afterwards,  by  the  grace  of  God,  seriously  and 
truly  repent  herself  of  the  wickedness ;  I  do  not  believe  that  any 
body  would  take  upon  him  to  baptize  her  again  r  And  if  a  priest 
should  renounce  his  orders,  and  turn  Turk,  and  yet  afterwards 
repent  him,  and  return  into  the  church,  he  need  not  be  re-ordained 
a  second  time.     The  case  will  be  the  same  in  marriage. 

4.  I  said  heretofore,  that  the  Roman  doctors  allowed  this  disso- 
lution of  the  bond,  when  the  man  and  wife,  even  after  the  consnm- 
jnatioQ  of  marriage,  would  transfer  themselves  into  a  friary  or 
a  nunnery ;    but  because  it  hath   been  since  doubted,   that  no 
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authority  can  be  showed  for  this  particular,  I  shall  here  show  it 
out  of  the  old  constitutions  of  the  church  of  England. 

And,(^)  in  the  case  of  religion,  that  is  the  true  understanding, 
"  that  to  wit,  either  of  them  betaking  themselves  to  religion  before 
carnal  knowledge,  the  bond  of  marriage  be  dissolved :  but  if  both 
enter  into  religion,  and  make  solemn  profession,  then  such  marriage 
is  dissolved,  even  as  to  the  bond." 

5.  It  hath  also  been  said,  that  if  the  bill  pass,  it  will  pass  against 
the  church  of  England ;  which,  I  confess,  I  do  not  understand ; 
for  the  church  of  England  is  within  the  kingdom  of  England ;  and, 
if  the  laws  of  this  kingdom  be  for  the  bill,  and  have  declared  it  bj 
the  assent  of  the  King,  Lords,  and  Commons,  as  in  the  case  of  the 
Marquis  of  Northampton  was  heretofore  declared,  in  the  time  of 
King  Edward  V I.,  that  by  the  laws  of  God  the  innocent  party  was 
at  liberty  to  marry  again  ;  certainly  the  spiritual  lords,  as  well  as 
the  temporal  and  commons,  are  bound  to  admit  it :  and  I  know  not 
why  they  should  be  called  the  church  of  England  that  join  with  the 
council  of  Trent,  and  plead  so  much  to  uphold  it,  rather  than  others 
that  join  with  all  the  reformed  churches,  and  plead  against  the 
canon  of  the  church  of  Rome,  which  hath  laid  an  anathema  upon 
us,  if  we  do  not  agree  with  them. 

As  to  the  supposed  inconveniences  that  will  follow  upon  marrying 
again: 

1.  More  inconveniences  will  follow  if  they  be  forbidden  to  marry 
again. 

2.  The  father  would  be  in  an  uncertainty  of  the  children,  if  they 
should  retain  the  adulteress. 

3.  There  would  be  danger  of  poisoning  or  killing  one  another,  if 
no  second  marriage  were  allowed. 

4.  Where  the  parties  should  consent  to  new  marriages  for  their 
own  lusts,  the  magistrates  have  power  to  over-rule  such  practices. 

5.  If  they  be  kept  altogether  by  divorce  from  marrying,  it  would 
occasion  the  innocent  party  to  sin. 


("*)  Prov.  WilL  Lyndewode,  sive  Const.  Ang.  fol.  94.  Yer.  nulla  tenus  sepa- 
rentar. 
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DUKE  OF  NORFOLK'S  CASE.— Sessions  1692,  1699,  1700. 

Neither  Judgment  at  law  nor  Ecclesiastical  sentence. — Counsel  heard. — ^Bill 
ordered  to  be  received. — Protest. — Reasons  for  passing  Bill. — ^Duchess' 
Petition. — Charge  against  her. — ^Her  answer  demanding  a  more  specific 
charge. — Amended  charge. — Duchess  called  in  and  delivers  her  Answer. — 
Recrimination. — ^Witnesses  examined.— Result  of  Evidence. — Resolution 
against  Proxies. — Bill  rejected. — Action  at  law  against  Adulterer. — Statute 
of  Limitations  pled. — Verdict. — Bill  (next  Session)  again  presented.— 
Record  of  Judgment  at  law  produced. — Bill  rejected. — Seven  years  after- 
wards Bill  presented  a  third  time. — ^Fresh  evidence  adduced. — Resolution 
against  Proxies  repeated. — Bill  read  second  time. — Clause  inserted  securing 
provision  for  Duchess. — Bill  passed. 

The  bill  was  presented  on  the  7th  January,  1 692.  On  the  fol- 
lowing day  a  petition  was  tendered  by  the  Duchess,  "  To  the  Right 
Honourable  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,^  praying  that  she  might  be  heard  before  the  said  bill 
should  be  received.  It  was  ordered  that  her  Grace  should  have 
notice  of  the  bill,  and  might  be  heard  by  her  counsel  what  she  had 
to  object  against  the  receiving  it,  at  which  time  also  the  Duke 
might  be  heard  by  his  counsel  for  the  said  bill  if  he  should  think  fit 

January  12. — After  hearing  counsel  what  they  could  object  for 
the  Duchess  against  receiving  the  bill,  as  also  on  the  Duke^s  behalf, 
what  they  could  state  for  receiving  the  same  ;  and  after  consider- 
ation of  what  was  offered  on  either  side,  and  a  long  debate  there- 
upon; this  question  was  put':  "  whether  the  bill  should  be  received  T 
It  was  resolved  in  the  affirmative  :  a  decision  protested  against  by 
four  Bishops  and  fifteen  Peers,  who,  however,  have  not  recorded 
the  grounds  of  their  dissent  in  the  Journals.  The  bill  was  then  read 
a  first  time. 

As  this  bill  has  formed  substantially  the  pattern  of  all  subsequent 
enactments  of  the  same  description,  it  seems  not  improper  to  insert 
it  here  at  length.  It  is  entituled  '*  An  Act  to  Dissolve  the  Marriage 
of  Henry  Duke  of  Norfolk,  Earl  Marshal  of  England,  with  tie 
Lady  Mary  Mordaunt,  and  to  enable  the  said  Duke  to  marry 
again/'  and  proceeds  as  follows :  "  Forasmuch  as  Henry  Duke  of 
Norfolk  and  Earl  Marshal  of  England  having  been  married  to  the 
Lady  Mary  Mordaunt,  hath  made  full  proof  that  his  said  wife  is 
guilty  of  and  hath  committed  adultery  on  her  part ;  and  forasmuch 
as  the  said  Henry,  Duke  of  Norfolk,  hath  no  issue,  nor  can  have 
any  probable  expectation  of  posterity  to  succeed  him  in  his  honours, 
dignities,  and  estate,  unless  the  said  marriage  be  declared  void  by 
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authority  of  Parliament,  and  the  said  Duke  be  enabled  to  marry 
any  other  woman ;  the  King  and  Queen^B  meet  exceUent  Majesties, 
upon  the  humble  petition  of  the  said  Henry  Duke  of  Norfolk, 
having  taken  the  premises  into  their  royal  oonsideration,  for  divers 
weighty  reasons  are  pleased  that  it  be  enacted,  and  be  it  enacted, 
by  the  King  and  Queen'^s  most  excellent  Majesties,  and  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal 
and  Commons  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  the  said  marriage  between  the  said 
Henry  Duke  of  Norfolk  and  the  said  Lady  Mary,  his  wife,  shall 
from  henceforth  be  null  and  void;  and  is  by  authority  of  this 
present  parliament  declared,  adjudged,  and  enacted  to  be  null  and 
void  to  all  intents,  constructions,  and  purposes  whatsoever;  and 
that  it  shall  and  may  be  lawful  to  and  for  the  said  Henry  Duke  of 
Norfolk,  at  any  time  or  times  hereafter,  to  contract  matrimony, 
and  to  marry  as  well  in  the  lifetime  of  the  said  Lady  Mary  as  if 
she  were  naturally  dead^  with  any  other  woman  or  women  with 
whom  he  might  lawfully  marry  in  case  the  said  Lady  Mary  was  not 
living ;  and  that  such  matrimony,  when  had  and  celebrated,  shall 
be  a  good,  just,  and  lawful  marriage,  and  so  shall  be  adjudged, 
deemed,  and  taken  to  all  intents,  constructions,  and  purposes ;  and 
that  all  and  every  children  and  child  bom  in  such  matrimony  shall 
be  deemed,  adjudged,  and  taken  to  be  bom  in  lawful  wedlock  and 
to  be  legitimate  and  inheritable,  and  shall  inherit  the  said  dukedom 
of  Norfolk,  office  of  Earl  Marshal  of  England,  and  all  other  earl- 
doms,  dignities,  baronies,  honours   and  titles  of  honour,  lands, 
tenements  and  other  hereditaments,  from  and  by  their  fathers, 
mothers,  and  other  ancestors,  in  like  manner  and  form  as  any  other 
child  or  children  bom  in  lawful  matrimony  shall  or  may  inherit,  or 
be  inheritable,  according  to  the  course  of  inheritances  used  in  this 
realm;  and  to  have  and  enjoy  all  privileges,  and  pre-eminences,  bene- 
fits, advantages,  claims,  and  demands,  as  any  other  child  or  children 
bom  in  lawful  wedlock  may  have  or  claim  by  the  laws  or  customs 
of  this  kingdom.    And  be  it  further  enacted,  that  the  said  Henry 
Duke  of  Norfolk  shall  be  entitled  to  be  tenant  by  courtesy  of  the 
lands  and  inheritance  of  such  wife  whom  he  shall  hereafter  marry; 
and  such  wife  as  he  shall  so  marry  shall  be  entitled  to  a  dower  of 
the  lands  and  tenements  of  the  said  Henry  Duke  of  Norfolk,  and 
of  such  estate  whereof  she  shall  be  dowable,  as  any  other  husband 
or  wife  may  or  might  claim,  have,  or  enjoy ;  and  the  child  or  chil- 
dren born  in  such  marriage  shall  and  may  derive,  and  make  title 
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by  descent  or  otherwise,  to  and  from  any  their  anoestors,  as  any 
other  child  or  children  may  do,  any  law,  statute,  restraint,  prohibi- 
tion, ordinance,  canon,  constitution,  prescription,  or  custom  had, 
made,  exercised,  or  used  to  the  contrary  of  the  premises  or  any  o' 
them  in  anywise  notwithstanding.  And  be  it  further  enacted,  by 
the  authority  aforesaid,  that  the  said  Lady  Mary  shall  be,  and  ia 
hereby  barred  and  excluded  of  and  from  all  dowers  and  thirds, 
and  of  and  from  all  right  and  title  of  dower  and  thirds,  unto  or  out 
of  any  the  honours,  manors,  lands,  or  hereditaments  of  the  said 
Duke ;  and  that  all  conveyances,  jointures,  settlements,  limitations, 
and  creations  of  uses  and  trusts  of,  into,  or  out  of  any  honours, 
manors,  lands,  or  hereditaments  at  any  time  heretofore  made  by 
the  said  Duke,  or  any  of  his  ancestors  or  trustees,  unto  or  upon 
or  for  the  use  or  benefit  of  the  said  Lady  Mary,  or  any  the  issue  of 
her  body,  or  for  raising,  discharging,  or  countersecuring  any  the 
manors,  lands,  or  hereditaments  of  the  said  Lady  Mary,  or  any  of 
her  ancestors,  shall  be  from  henceforth  utterly  void  and  of  none 
eifect ;  and  all  and  every  the  said  honours,  lands,  manors,  or  here- 
ditaments of  the  said  Duke,  or  any  of  his  ancestors  or  trustees, 
shall  from  henceforth  remain,  and  be  to  and  for  the  use  and  benefit 
of  the  said  Duke,  and  such  other  person  or  persons,  and  for  sneh 
estates  and  interests,  and  in  such  manner  and  form,  as  if  the  said 
Lady  Mary  was  now  naturally  dead,  without  any  issue  of  her  body. 
And  also  that  all  limitations  and  creations  of  any  use,  estate,  power, 
or  trust  made  by  any  of  the  ancestors  of  the  said  Lady  Mary  uDt<^ 
or  for  the  use  or  benefit  of  the  said  Duke,  his  heirs,  or  assigns,  out 
of  any  the  manors,  lands,  or  hereditaments  of  any  of  the  ancestors 
of  the  said  Lady  Mary,  shall  be  from  henceforth  void  and  of  none 
effect;' 

A  paper  containing  the  following  ^^  Reasons  "^  for  passing  the 
bill  was  delivered  in  on  the  Duke*s  behalf: — ^^The  not  having  a 
sentence  for  separation  from  the  Ecclesiastical  Court  is  thought 
to  be  no  objection  against  the  receiving  or  passing  the  bill,  f<ff 
these  reasons,  viz. : — 1,  The  House  acting  in  this  case  in  their 
legislative  capacity,  all  things  must  proceed  originally  by  bill 
2.  A  sentence  in  the  Ecclesiastical  Court  can  give  the  Duke  no 
relief  as  to  what  he  seeks  by  his  bill,  viz.,  to  dissolve  his  marriage, 
and  enable  him  to  marry  again ;  but  that  relief  must  spring  originally 
from  the  Parliament  without  relation  to  the  EccleRiastical  Court 
S.  In  case  there  was  such  a  sentence,  yet  it  would  afford  no  assist- 
ance in  this  case ;  for  the  Parliament,  in  cases  of  this  nature,  do 
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not  rely  upon  any  such  sentence  for  a  satisfactory  proof  of  the  fact, 
but  hear  witnesses  viva  voce^  and  thereupon  proceed.  4.  There  are 
witnesses  now  living  to  prove  the  fact,  who  may  be  examined  viva 
voce;  whereas,  if  they  die  during  the  tedious  proceeding  in  any 
inferior  court,  then  there  can  be  no  other  proof  but  depositions 
taken  in  writing.  5.  That  Mrs.  Wharton'^s  case  (^)  was  received 
originally  in  Parliament. 

January  13. — The  Duchess  presented  a  petition  setting  forth 
that  this  proceeding  had  come  as  a  surprise  upon  her;  and  there- 
fore humbly  praying  that  she  might  have  a  copy  of  the  particular 
charge  against  her,  with  the  names  of  the  witnesses,  and  reasonable 
time  to  answer  the  same  before  any  farther  proceedings  should  be 
had  upon  the  bill. 

January  14. — It  was  ordered  that  the  Duke  should  bring  in  the 
charge  against  his  Duchess^  and  particularly  to  the  person,  time, 
and  place.     The  Duke,  accordingly,  exhibited  the  following  charge  : 
^'  The  charge  is  for  the  crime  of  adultery.     The  person  charged  to 
commit  the  same  with  the  said  Duchess  is  John  Germaine,  of  the 
parish  of  St.  Margaret^s,  in  the  liberty  of  Westminster.      The 
times  when  the  said  crime  wajs  committed  were  between  the  months 
of  June  and  December  1685,  and  several  times  since.     The  places 
where  the  said  crime  was  committed  are  at  Whitehall,  Windsor, 
and  within  the  parishes  of  St.  Margaret^s  Westminster,  St.  MartinV 
in-the-Fields,  St.  JamesX  St.  Ann's,  within  the  liberty  of  West- 
minster, and  in  the  parish  of  Lambeth,  in  the  county  of  Surrey.**^ 
January    19. — The    Duchess    put  in    the    following    answer : 
^'  The  respondent  is  advised  that  the  charge  against  her,  as  to 
time  and   place,  is  too  general,  and  is  not  pursuant,  nor  doth 
answer,  the  end  of  your   Lordships^   order   of  the  14th  instant. 
Wherefore,  she  doth  humbly  pray  your  Lordships  will  not  oblige 
her  to  make  any  further  answer  till  the   Duke  shall  bring  in  a 
particular  and  certain  charge,  as  to  time  and  place,  against  her. 
And  this  respondent   doth  the  rather  humbly  insist   that   your 
Lordships  would  please   to   require  the   Duke  to  be  particular 
and  certain  in  these  material  circumstances  of  his  charge  against 
her,  for   that  it  appears  by  his  own   showing  therein,  that  the 
supposed  crimes  alleged  to  be  committed  were  above  six  years 

(*)  Mrs.  Wharton's  was  not  a  case  Wharton  an  Infant  and  James  Gamp- 

of  divorce    for    adultery.     The   act  bell,  Esq.    It  commenced  in  the  House 

(passed  in  1690)  was  entitled.  An  Act  of  Commons, 
to  make  void  a  Marriage  between  Mary 
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before  the  bOl  was  offered  to  the  House,  during  most  of  which  time, 
at  the  advioe  and  by  the  approbation  of  the  Duke,  she  was  and 
continued  beyond  the  seas,  to  ease  him  in  his  charge ;  he  frequently 
declaring  that  '*  when  he  should  be  more  easy  in  his  fortune,  they 
should  live  together.^^ 

The  Duke  having  delivered  in  a  second  charge,  it  was  ordered, 
that  the  Duchess  should  have  a  copy  of  it,  and  that  she  or  her 
counsel  should  attend  to  answer  the  same. 

The  amended  charge  put  in  by  his  Orace  repeated,  in  terms^ 
the  former  accusation,  with  the  following  additional  particulars, 
bringing  the  allegation  down  to  within  a  year  of  the  commence- 
ment of  proceedings : — ^'  The  times  and  places  when  the  said  crime 
was  committed  were,  at  Whitehall,  in  the  months  of  June,  July, 
August,  some  or  one  of  them,  in  the  year  1685;  at  Windsor,  in 
the  months  of  July,  August,  or  September,  some  or  one  of  them, 
in  the  said  year  1685  ;  in  the  parish  of  St.  Margaret's  Westmin- 
ster, March,  April,  May,  June,  some  or  one  of  them,  in  the  year 
of  our  Lord  1690 ;  and  in  the  said  parish  of  St.  Margaret's  West- 
minster, in  the  months  of  July  or  August  1690  ;  in  the  parish  of 
Lambeth,  in  the  county  of  Surrey,  in  the  months  of  May,  June, 
July,  August,  some  or  one  of  them,  in  the  year  1691." 

January  20. — The  Duchess  presented  a  petition  setting  forth, 
^^  That  your  petitioner  was  served  with  an  order  late  last  night  to 
attend  your  Lordships  this  day,  by  11  of  the  clock,  either  in  person 
or  by  her  counsel,  to  answer  a  new  charge  brought  in  against  her 
by  her  husband,  the  Duke  of  Norfolk.  Your  petitioner  is  advised 
that,  for  her  just  defence,  it  is  necessary  to  allege  in  her  answer 
several  special  matters  relating  both  to  the  Duke  and  herself;  that, 
in  this  short  time,  she  finds  it  impossible  to  instruct  counsel  to 
prepare  such  answer  as  she  is  advised  it  is  necessary  to  put  in ; 
wherefore  your  petitioner  humbly  prays  your  Lordships  that  she 
may  have  convenient  time  to  put  in  her  answer  to  the  said  charge.'* 

It  was  ordered  that  her  Grace  should  peremptorily  answer  to  the 
said  charge  to-morrow,  at  11  o^clock  in  the  forenoon. 

January  21. — The  Duchess  was  called  in,  came  to  the  table, 
and  had  a  chair  set  for  her;  and  delivered  her  answer,  saying, 
**'  that  was  all  she  could  prepare  in  so  short  a  time  ;  "^  and  whidi 
answer  was  as  follows:  ^'I,  Mary  Duchess  of  Norfolk,  under 
protestation  that  the  charge  of  adultery  given  in  against  me  is 
general,  insufficient,  and  such  as  I  humbly  conceive  I  am  not  bound 
by  law  to  give  answer  unto ;  yet  knowing  my  own  innocenoy,  this 
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protestation  being  sacred  to  me,  I  do,  under  the  qualifications 

hereafter  mentioned,  answer  and  say,  that  having  been  married  to 

his  Grace  the  Duke  of  Norfolk  for  near  fifteen  years,  he  never  did 

till  now  in  the  least  pretend  or  intimate  unto  me  that  I  had  ever 

injured  his  bed,  but  did  always  treat  me  with  great  kindness  and 

respect.     And  about  the  year  1685,  at  his  request  and  desire,  I 

did  go  with  him  from  London  to  France,  and  there  continued  with 

him  for  some  time  ;   where  his  Grace  being  under  an  indisposition, 

and  continuing  so  for  some  time,  he  showed  such  aifection  to  me, 

and  put  so  great  trust  and  confidence  in  me,  that  all  such  things 

that  were  administered  to  him  in  order  to  his  recovery,  he  did  not 

nor  would  receive  any  of  them  but  what  came  from  my  hand  ;  and 

I  did  with  great  care  attend  him.     And  being  recovered,  he  told 

me  his  occasions  required  him  to  go  to  England,  but  he  would 

return  to  me  in  France  within  some  short  time,  and  bring  me  home 

to  England ;  and  at  his  parting  with  me,  he  showed  great  affection 

to  me ;  and  in  great  passion  of  love,  with  tears  in  his  eyes,  said, 

he  had  ten  thousand  pardons  to  ask  me,  desiring  my  patience, 

and  that  I  should  return  into  England  to  him  in  some  short  time. 

And  after  his  Grace's  return  into  England,  he  having  notice  from 

me  that  my  lodging  was  inconvenient,  and  desiring  his  leave  to 

change  the  same,  he  wrote  me  word  very  affectionately  that  God 

forbid  he  should  constrain  me  to  any  inconveniency,  and  left  me  to 

my  liberty  therein.     And  before  his  parting  with  me  in  France,  as 

a  testimony  of  his  love  and  affection  to  me,  he  ordered  400/.  yearly 

to  be  paid  unto  me  out  of  his  own  estate,  by  quarterly  payments, 

over  and  above  the  separate  maintenance  settled  upon  me  by  my 

father  upon  my  marriage  with  him;    and   after  his  arrival  in 

[England  he  made  several  visits  to  my  mother,  the  Countess  of 

Peterborough,  and,  with  great  observance  and  respect,  asked  her 

blessing,  and  told  her  he  had  left  me  well  and  safe  in  France ; 

saying,  that  his  own  debts  were  pressing  upon  him,  but  if  her 

daughter   (meaning  myself)  would    consent  that   the   manor  of 

Drayton  and  other  places  should  be  settled  upon  him  and  his 

heirs,  he  should  thereby  be  made  a  happy  man.     And  1  coming 

into  England,  his  Grace  having  put  off  housekeeping  and  dwelling 

in  the  Countess  of  Peterborough's  lodgings,  in  St.  James\  for  about 

two  years,  and  I  suing  him  for  alimony  (the  said  400/.  a  year  not 

being  paid  unto  me),  he  did  not  during  that  suit  object  any  crime 

against  me,  which  had  been  proper  for  him  to  have  done,  to  avoid 

alimony,  if  I  had  been  guilty.    And  I,  the  said  Mary  Duchess  of 
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Norfolk,  being  at  Drayton,  in  Northamptonshire,  his  Grace  did 
write  very  affectionately  to  me.    And  that  disturbanoee  happening 
in  those  parts,  in  November  1688,  I  left  Drayton,  and,  with  the 
consent  of  the  Duke,  went  beyond  seas,  and  there  continued  till 
sent  for  by  my  father  and  mother,  and  then  returned,  which  was 
in  or  about  October  1691,  with  the  Duke^s  consent;  and  then 
appUcation  being  made  to  me  by  the  Duke,  my  husband,  to  join 
with  him  in  the  sale  of  Castle  Rising  and  other  estates,  but  I  beii^ 
advised  this  must  be  injurious  to  me,  could  not  join  therein,  which 
I  humbly  apprehend  to  be  the  true  cause  and  occasion  of  this 
proceeding  against  my  honour  on  the  Duke,  my  husband  *8,  part 
And  I,  the  said  Mary  Duchess  of  Norfolk,  adhering  to  my  pro- 
testation of  innocency,  and  denying  I  am  guilty  of  the  pretended 
crime  charged  against  me,  and  being  unwiUing  to  impeach  my 
husband  of  any  crime  whatever;  yet,  nevertheless,  being  advised 
that  by  the  laws  of  the  land  a  husband  suing  a  divorce  for  the  adul- 
tery of  his  wife,  he  ought  not  to  obtain  any  sentence  of  divorce  if 
he  were  proved  guilty  of  the  same ;  wherefore  this  respondent  doth 
aver,  and  is  ready  to  prove,  that  the  Duke,  her  husband,  was  and  is 
guilty  of  adultery,  and  hath  continued  in  a  course  of  adultery  for 
these  ten  years  last  past,  and  doth  still  so  continue.     My  Lords, 
it  is  my  misfortune  to  be  thus  accused.     I  had  rather  stand  charged 
for  high-treason  before  your  Lordships  than  with  this  ignominious 
crime.     In  the  charge  for  high-treason  the  manner  of  trial  and 
the  ways  of  proceedings  are  known,  and  so  is  the  punishment. 
But  your  Lordships  are  now  creating  new  ways  of  proceeding,  and 
a  new  law  to  punish  me,  and  this  for  a  crime  supposed  and  alleged 
to  be  committed  seven  years  past,  in  another  reign,  and   after 
public  indemnities  in  many  sessions  of  Parliament.     I  find  my 
prosecution  to  be  very  violent  and  swift  upon  me,  having  had  but 
one  night  to  prepare  my  answer  to  this  general  charge.     I  do  in 
this  place  publicly  declare,  I  am  not  guilty  of  defiling  my  husband's 
bed.     I  hope,  being  thus  accused,  I  may,  without  vanity  and  vain- 
glory, say,  what  is  well  known,  that  I  am  not  only  the  Duke  of 
Norfolk's  wife,  but  also  born  and  descended  from  parents  and 
ancestors  of  the  ancient  nobility ;  that  your  Lordships'  ancestors 
and  my  ancestors  who  sat  in  this  House  knew  no  such  proceeding. 
It  is  with  regret  that  I  bring  this  answer  for  myself,  and  against 
my  husband ;  but  it  being  my  defence,  I  hope  you  will  excuse  me. 
And  if  your  Lordships  shall,  in  your  great  wisdom,  proceed  farther 
in  this  matter,  I  hope  and  do  most  heartily  pray,  that  I  may  here- 
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itfter  have  convenient  time  to  make  my  proofs  and  full  defence,  and 
then  I  doubt  not  of  your  justice  to  me  as  well  as  to  my  husband, 
who  sits  and  votes  with  your  Lordships." 

It  was  ordered  that  the  Duke  should  produce  his  witnesses  to  be 
sworn,  and  that  the  Duchess  might  have  orders  for  witnesses  if 
she  pleased. 

•  January  23. — The  examination  commenced,  and  was  continued 
on  both  sides  for  a  series  of  days.  The  evidence,  on  the  whole,  left 
little  room  to  doubt  the  misconduct  of  the  Duchess.  The  prin- 
cipal facts  were  proved  by  the  domestics;  whose  statements, 
although  attempted  to  be  impeached,  were  not  substantially  dis- 
placed or  contradicted.  Such  of  the  evidence,  however,  as  was  of 
a  positive  and  conclusive  character  bore  reference  exclusively  to 
occurrences  which  had  taken  place  in  1685.  It  is  impossible  to 
read  the  depositions  without  being  satisfied  that  adultery  was 
committed  by  the  Duchess  with  Sir  John  Oermaine,  in  course  of 
that  year.  That  the  Duke  had  received  some  intimation  of  this 
criminal  intercourse,  and  that  he  even  made  some  inquiry  into  the 
truth  of  it,  seems  equally  clear.  But  he  either  thought  lightly  of 
the  matter,  or  believed  the  rumours  in  circulation  to  be  false ;  for 
it  appears  that  very  soon  afterwards,  from  motives  of  economy,  he 
induced  the  Duchess  to  accompany  him  to  France ;  and  a  servant, 
who  was  examined,  stated,  ^^  that  she  was  with  the  Duke  and 
Duchess,  and  that  they  went  very  lovingly.  The  Duke  staid  with 
her  about  a  fortnight.  His  eye  was  ill,  and  my  Lady  often  went 
to  him ;  and  when  she  did  so,  we  retired ;  my  Lady  dressed  his 
eye.  They  ate  and  drank  together  every  day.  My  Lord  told  her 
at  parting  that  he  would  fetch  her  away  suddenly ;  and  they 
parted  kindly.  My  Lord  expressed  a  great  deal  of  kindness  to 
my  Lady  in  going  and  while  he  was  there,  and  there  were  tears  on 
both  sides  at  parting.*""  In  France  the  Duchess  continued  for 
about  two  years,  supported  by  her  separate  maintenance,  and  by 
certain  payments,  not  very  regularly  remitted,  from  the  Duke.  In 
the  end  of  1 687,  or  the  beginning  of  1688,  she  returned  to  England; 
but,  instead  of  resuming  cohabitation  with  her  husband,  she  com- 
menced a  suit  for  alimony  against  him;  and  the  Ecclesiastical 
Commissioners,  on  the  19th  of  January,  1688,  awarded  her  3500Z., 
a-year.  In  Midsummer  following,  it  appears  that  Sir  John  Ger- 
inaine  privately  engaged  a  house  at  Vauxhall  for  the  Duchess, 
who,  assuming  the  title  of  Lady  Bateman,  took  up  her  residence 
there,  and  was  proved  to  have  been  visited,  from  time  to  time,  by 
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Sir  John  Oermaine,  to  whom  ehe  ako  paid  vigits  in  return  at  hk 
own  house,  in  various  disguises.  But  during  a  period  of  about  two 
years,  while  this  intercourse  continued,  nothing  amounting  to  posi- 
tive criminality  was  established ;  and  it  appeared  in  evidence  that, 
but  a  few  weeks  before  resorting  to  his  bill  in  the  House  of  Lords, 
the  noble  Duke  would  willingly  have  foregone  the  benefits  of  that 
remedy,  if  he  could  have  prevailed  upon  his  wife  to  make  certun 
pecuniary  concessions,  which  were  evidently  more  at  his  heart  than 
a  divorce.  ^*  I  would  have  you  to  tell  my  wife,**  said  he  to  one  of 
the  witnesses,  ^^  that  if  she  will  consent  to  a  sale  of  those  estates, 
let  her  consider  wherein  I  may  make  her  easy,  and  I  shall  do  it. 
Therefore  let  her  consider  of  this  matter ;  and  if  she  can  propose 
anything  for  her  quiet,  on  these  termSy  I  shall  comply  with  her/'*  It 
appeared  too  that,  according  to  the  limitation  of  the  ducal  honours 
and  estates,  the  isucoession  at  his  death  would  have  devolved  upon 
a  Catholic,  there  being  no  issue  of  his  marriage  with  the  Duchess. 
Adverting  to  the  strong  political  bias  which  then  prevailed,  it  was 
expected  that  Parliament  would  readily  pass  a  measure  to  enable 
him  to  marry  another  woman,  and  so  beget  a  Protestant  heir. 
Accordingly,  with  a  very  significant  allusion  to  this  state  of  feeling 
in  the  public  mind,  his  Grace  proceeds  to  tell  the  witness :  *'  I 
don^'t  say  this  to  threaten  her ;  but  I  am  told  that  there  being 
either  one  or  two-and-twenty  Catholic  heirs  of  my  family  before 
any  Protestant  one,  if  I  would  bring  in  a  bill  of  divorce  I  should 
obtain  it  on  that  account.'^  This  message  was  the  same  day  con- 
veyed to  the  Duchess  and  her  father  the  Earl  of  Peterborough. 
The  answer  returned  was  a  declaration  by  the  Duchess,  that  she 
would  never  consent  to  his  Grace's  proposal. 

The  evidence  on  both  sides  being  brought  to  a  close,  a  long 
debate  ensued,  and  it  was  resolved  that  proxies  should  not  be  used. 
The  question  was  then  put,  whether  the  bill  should  be  read  a  second 
time. — It  was  resolved  in  the  negative  (February  17,  1691). 

After  the  rejection  of  the  bill,  the  Duke  was  advised  to  resort  to 
an  action  at  law  against  Sir  John  Germaine,  for  criminal  conversa- 
tion with  the  Duchess.  This  action  came  on  for  trial  in  the  Court 
of  King's  Bench^  at  Westminster,  Trin.  Term,  1692 ;  the  Attorney- 
General,  Sir  John  Somers,  appearing  as  counsel  for  the  plaintiff* 
The  damages  were  laid  at  100,000/.  The  defendant  pled  the 
statute  of  limitations.  The  evidence  was  substantially  the  same  as 
that  which  had  been  previously  relied  upon  in  Parliament.  Lord 
Chief  Justice  Holt  left  it  to  the  jury  to  say  whether  there  had  been 


PARLIAMENTAEY  DIVORCE. 


571 


criminal  conversation  within  the  six  years  : — ^^  If  so,  they  were  to 
find  for  the  plaintiff;  but  if  not,  they  were  to  find  for  the  defend- 
ant" The  jury  brought  in  a  verdict  for  the  plaintiff,  with  100 
marks  damages,  and  costs  of  court ;  *^  upon  which  they  had  a  severe 
reprimand  from  the  court  for  giving  so  small  and  scandalous  a  fine.**^ 
In  the  succeeding  session  of  Parliament,  1692,  the  Duke  again 
submitted  his  bill  to  the  consideration  of  the  Lords,  by  whom  it 
was  ordered  that  the  Chief  Justice  of  the  Court  of  King's  Bench 
should  bring  up  the  record  of  the  judgment  against  Germaine. 
On  the  2d  January,  1692,  the  record  was  accordingly  delivered  in 
by  Lord  Holt,  who  was  asked,  ^'  Whether  the  Duchess  of  Norfolk 
had  been  concerned  in  the  action  as  a  party ; "  to  which  it  was 
answered  by  the  learned  Chief  Justice,  that  her  Grace  '^  was 
neither  plaintiff  nor  defendant ;  the  action  having  been  between 
the  Duke  and  Mr.  Germaine."  After  debate,  the  question  was 
put,  whether  the  bill  should  be  read. — It  was  resolved  in  the 
negative  (0- 


0  With  respect  to  this  determina- 
tion. Bishop  Burnet,  vol.  iv.  227,  makes 
the  foUowing  observations  :  "  The 
matter  was  of  great  importance,  and  it 
occasioned  great  and  long  debates  in 
this  and  the  former  Session  of  Parlia- 
ment It  related  to  the  Dnke  of  Nor- 
folk, who  had  proved  his  wife  guilty  of 
adultery,  and  did  move  for  an  Act  of 
Parliament  dissolving  his  marriage, 
and  allowing  him  to  many  again.  In 
the  latter  ages  of  Popery,  when  mar- 
riage was  reckoned  among  the  sacra- 
ments, an  opinion  grew  to  be  received 
that  adultery  did  not  break  the  bond, 
and  that  it  could  only  entitle  to  a  se- 
paration, bat  not  such  a  dissolution  of 
the  marriage  as  gave  the  party  that 
was  injured  the  right  to  marry  again*. 
This  became  the  rule  of  the  spiritual 
courts,  though  there  waa  no  definition 
made  about  it  before  the  Council  of 
Trent.  At  the  time  of  the  Reforma- 
tion, a  suit  of  this  nature  was  prose- 
cuted by  the  Marquis  of  Northampton. 


The  marriage  was  dissolved,  and  he 
married  a  second  time,  but  he  found 
it  necessary  to  move  for  an  act  to  con- 
firm the  subsequent  marriage.  In  the 
reformation  of  the  ecclesiastical  laws 
that  was  proposed  by  Cranmer  and 
others,  in  King  Edward's  time,  a  rule 
was  laid  down,  allowing  of  a  second 
marriage  upon  divorce  for  adultery. 
This  matter  had  lain  asleep  above  100 
years,  till  the  present  Duke  of  Rutland, 
then  Lord  Roos,  moved  for  the  like 
liberty.  At  that  time  a  sceptical  and 
libertine  spirit  prevailed ;  so  that  some 
began  to  treat  marriage  only  as  a  civil 
contract,  on  which  the  Parliament  was 
at  full  liberty  to  nuike  what  laws  they 
pleased ;  and  most  of  King  Charles's 
courtiers  applauded  this,  hoping  by 
this  doctrine  that  the  King  might  be 
divorced  from  the  Queen.  The  greater 
part  of  the  bishops  apprehending  the 
consequences  that  Lord  Roos's  Act 
might  have^  opposed  every  step  that 
waa  made  in  it ;  though  many  of  them 


*  Such  an  opinion  was  entertained  by  some  Doctors  of  the  Church  as  early  as 
the  fourth  century. 
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After  an  interval  of  seven  years,  the  Duke,  on  the  15th  February, 
1699,  applied  a  third  time,  by  petition,  to  the  House  of  Lords ; 
setting  forth  that  he  had  ^^  now  certain  proof  of  his  wife^s  living  in 
adultery  with  Sir  John  Oermaine,"  and  therefore  praying  leave  to 
present  a  bill  to  dissolve  his  marriage,  and  to  enable  him  to  marry 
again.     Leave  was  accordingly  granted,  and  the  bill  was  read  a 
first  time.    The  resolutions  prohibiting  the  use  of  proxies  were 
repeated ;  and  it  was  ordered  that,  with  the  exception  of  certain 
witnesses  who  were  proved  to  have  been  removed  or  concealed  by 
the  Duchess  and  her  paramour  during  the  former  investigation, 
the  evidence  should  be  confined  ^^  to  matter  of  fact  occurring  since 
the  rejecting  of  the  first  bill."     The  proofs  of  adultery,  on  this 
occasion,  were  complete  and  unanswerable ;  establishing  a  criminal 
connexion,  continued  from  year  to  year  down  to  1699,  between  the 
Duchess  and  Sir  John  Oermaine.     And  although  certain  members 
of  the  House  declared  their  opinion  against  passing  the  bill  with- 
out a  previous  sentence  of  divorce  in  the  Ecclesiastical  Court — 
although  articles  of  separation  had  been  executed  between  the 
parties  in  1694,  which,  as  it  was  contended,  operated  as  a  relin- 
quishment of  conjugal  rights  by  the  Duke — and,  finally,  although 
his  conduct  as  a  husband  was  such  as,  in  modem  times,  would  have 
at  once  barred  his  remedy  either  in  the  Court  Spiritual  or   in 
Parliament — still  the  case,  in  all  its  circumstances,  undoubtedly  was 
flagrant  in  the  extreme ;  and  it  would,  I  apprehend,  be  difiicult  to 
show  that  the  Legislature,  in  at  last  granting  the  relief  so  long 
sought  in  vain,  inflicted  any  injury  on  the  public  morals.     The  bill 
being  read  a  second  time,  the  Duchess  presented  a  petition  to  the 


were  persnaded  that,  in  the  case  of 
adultery,  when  it  was  fuUy  proved,  a 
second  marriage  might  be  allowed.  In 
the  Duke  of  Norfolk's  case,  the  Bishops 
were  desired  to  deliver  their  opinions 
with  their  reasons :  all  those  who  had 
been  made  during  the  present  reign 
were  of  opinion  that  a  second  marriage 
in  that  case  was  lawful,  and  conform- 
able  both  to  the  words  of  the  gospel, 
and  the  doctrines  of  the  primitive 
church  ;  and  that  the  contrary  opinion 
was  started  in  the  later  and  dark  ages. 
But  all  the  Bishops  that  had  been 
made  by  Uie  two  former  Kings  were  of 


another  opinion,  though  some  of  them 
could  not  weU  teU  why  they  were  so." 
To  the  above  the  following  note  is 
added  by  Lord  Dartmouth  :  "  The  Earl 
of  Peterborough  (father  of  the  Duchess) 
and  all  her  relations  opposed  the  bUI 
with  great  zeal  and  warmth ;  and 
though  nobody  pretended  to  justify 
her  conduct,  there  were  many  reasons 
for  alleviating  the  rigour  of  the  punish- 
ment, the  Duke  being  notoriously  a 
very  vicious  man,  and  besides  his  own 
ill  example,  had  been  the  original  in- 
troducer of  all  the  bad  company  she 
kept  to  her  acquaintance." 
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HouBe  to  be  heard  by  counsel  touching  ''  her  jointure  and  marriage 
agreement r  In  consequence  of  this  application,  a  clause  (^)  was 
inserted  by  the  Lords  in  the  bill,  making  provision  for  her  Grace 
by  ordering  repayment  of  her  portion.  The  bill,  thus  amended, 
was  sent  to  the  Commons,  where  the  discussion  of  its  merits  was 
renewed ;  and  arguments  by  counsel  were  heard  at  great  length. 


(')  The  clause   was  as  foUows : — 
''And  be  it  further  enacted,  by  the 
authority  aforesaid,  that  the  said  Duke 
of  Norfolk,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  shaU,  on  or 
before  the  26th  day  of  March,  1701, 
pay  or  cause  to  be  paid  unto  the  said 
Lady  Mary,  or  her  assigns,  the  sum  uf 
10,0002.  of  lawful  money  of  England, 
which  was  the  portion  of  money  paid 
on  her  marriage  with  the  said  Duke  ; 
and  on  default  of  payment  of  the  said 
gum  of  10,0002.,  on  or  before  the  said 
25th  day  of  March,  then,  and  in  such 
case,  she  the  said  Lady  Mary  and  her 
assigns,  during  her  natural  life,  from 
the  decease  of  the  said  Duke,  if  she 
shall  survive  him,  shall  be  entitled  to, 
and  shaU    have  and  may  have  and 
enjoy  such  jointure  and  other  advan- 
tages  as  she  might  or  may  have  or 
claim,  by  virtue  of  a  certain  indenture 
quinqnepartite,  made  upon  and  in  con- 
summation of  the  said  marriage,  bear- 
ing date  the  13th  day  of  June,  1677, 
and  made,  or  mentioned  to  have  been 
made,  between  Henry,  late  Duke  of 
Norfolk,  then  Earl  of  Norwich,  father 
of  the  said  Duke,  and  the  present  Duke, 
by  the  name  of  Henry  Lord  Howard, 
of  the  first  part ;  Henry  Earl  of  Peter- 
borow,  and  the  said  Duchess,  by  the 
name  of  the  Lady  Mary  Mordant,  sole 
daughter  and  heir  apparent  of  the  said 
Earl  of  Peterborow,  of  the  second  part ; 
Henry  Marquis  of  Worcester,  William 
Earl    of    Fowls,    and    Henry    Lord 
0*Brian,  of  the  third  part;   Arthur 
Onslow,  Esq.,  and  Thomas  Dalmahoy, 
Esq.,  of  the  fourth  part ;  Simon  Fox, 


Esq.,  and  Thomas  West,  gentleman,  of 
the  fifth  part.  And  by  virtue  of  the 
agreements  contained  in  certain  ar- 
ticles bearing  date  the  28th  day  of 
April,  in  the  year  of  our  Lord  1694, 
made,  or  mentioned  to  have  been  made, 
between  the  said  Duke  of  the  one  part, 
and  the  said  Henry  Earl  of  Peter- 
borow, on  behalf  of  the  said  Duchess, 
and  the  said  Duchess  of  the  other  part, 
according  to  the  true  intent  and  mean- 
ing of  the  said  quinqnepartite  inden- 
ture and  articles,  and  also  during  the 
joint  lives  of  the  said  Duke  and 
Duchess,  shall  and  may  enjoy  6002.  per 
annum,  by  virtue  of  an  indenture  quad- 
ripartite, dated  the  16th  day  of  June, 
1694,  made,  or  mentioned  to  have  been 
made,  between  the  said  Duke  of  Nor- 
folk of  the  first  part,  the  said  Earl  of 
Peterborow  and  the  said  Duchess  of 
the  second  part,  William  Lord  Lein- 
ster  of  the  third  part,  and  Sir  John 
Mordant,  Knight  and  Baronet,  and 
WiUiam  Longueville,Esq.,  of  the  fourth 
part.  And  then,  and  in  such  case,  the 
said  Duke  of  Norfolk,  his  heirs,  exe- 
cutors, and  administrators,  is  and  are 
discharged  of  and  from  the  payment 
of  the  said  snm  of  10,000^.,  anything 
herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding. 
But  on  payment  of  the  said  10,000^.  in 
manner  aforesaid,  she,  the  said  Lady 
Mary,  shall  be  wholly  barred  and  ex- 
cluded from  her  said  jointure,  and  of 
and  from  all  other  advantages  out  of 
the  real  and  personal  estate  of  the  said 
Duke  as  aforesaid. 
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It  underwent,  however,  no  alteration  in  the  lower  House;  and 
being,  in  due  time,  returned  to  the  Lords,  received  ultimately 
the  royal  assent;  and  the  Duchess,  released  from  her  fetters, 
was  very  soon  afterwards  united  in  marriage  with  Sir  John 
Oermaine. 


EARL  OF  MACCLESFIELD'S  CASE.— Sbssion  1697-8. 

Neither  Judgment  at  Law  nor  Sentence  Ecclesiastical. — BiU  passed. — Protests — 
Countess's  fortune  to  be  repaid  her. — Earl  indemnified  against  her  debts. 

Of  this  celebrated  case  there  is  but  a  meagre  account  in  the 
Journals.  The  bill  was  entituled  ''  An  Act  for  dissolving  the  Mar- 
riage between  Charles,  Earl  of  Macclesfield,  and  Anne  his  wife,  and 
to  illegitimate  the  Children  of  the  said  Anne.^'  The  following  is 
extracted  from  the  Pari.  Hist.  vol.  v.  p.  1 173 : — 

"  It  appears  that  during  the  residence  of  the  Earl  abroad,  his 
lady  retired  from  her  father^s,  where  she  had  been  left,  to  her  own 
mother's,  Lady  Mason,  which  so  far  irritated  her  Lord,  that  when 
he  returned,  he  did  not  thmk  proper  to  invite  her  back.  She  think- 
ing herself  thereby  at  liberty,  admitted  the  addresses  of  another 
Earl — (Rivers) — the  consequence  of  which  were  two  children,  a 
daughter  and  son.  Of  this  her  husband  being  apprised,  his  Lord- 
ship applied  himself  to  his  Peers  for  a  remedy,  which  nothing  but  a 
Parliament  could  give ;  all  the  relief  which  he  could  expect  from  a 
sentence  in  Doctors'*  Commons,  being  no  more  than  a  state  of  sepa- 
ration, in  which  he  and  his  lady  had  long  lived.  He  alleged  that  it 
is  evident  the  Divine  law  admits  of  second  marriages  in  such  cases, 
and  that  there  had  been  Acts  of  Parliament  for  them  as  well  as  for 
bastardising  spurious  issue.  That  those  canons  which  have  pro- 
hibited second  marriages  in  like  cases  were  so  manifestly  an  effect 
of  the  Popish  doctrine  of  marriage  being  a  sacrament,  and  of  the 
avarice  of  the  court  of  Rome  to  get  money  for  dispensing  with 
them,  that  in  the  reformation  of  ecclesiastical  laws,  prepared  and 
intended  in  the  time  of  Edward  VI.,  in  pursuance  of  an  act  of  Par- 
liament  of  Henry  VIII.,  there  was  express  liberty  given  by  those 
canons  to  marry  again,  which  by  virtue  of  that  act  of  Parliament, 
would  have  become  a  general  law,  or  at  least  would  have  occasioned 
one.  That  it  would  be  a  most  unreasonable  hardship  upon  him  that 
the  standing  law  which  is  designed  to  do  every  man  right,  should, 
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by  die  rigour  of  the  letter,  be  to  him  the  cause  of  the  greatest 
wrong ;  and  that  for  his  wife^s  fault  he  should  be  deprived  of  the 
common  privilege  of  every  freeman  in  the  world,  to  have  an  heir  of 
his  own  body  to  inherit  what  he  possessed,  either  of  honour  or  of 
estate,  or  that  his  only  brother  should  lose  his  claim  to  both,  and 
have  his  birthright  sacrificed  to  the  Lady  Macclesfield's  irregular 
life.  While  this  affair  was  depending  in  the  Spiritual  Court,  {') 
the  Lady  Macclesfield  insisted  upon  her  innocence,  and  her  agents 
industriously  spread  a  report  that  the  Earl,  her  husband^  had  been 
surprised  into  a  private  meeting  with  her,  by  a  woman  of  intrigue. 
But  this  story  being  confuted  by  the  Earl's  positive  evidence  to  the 
contrary,  she  gave  up  that  point ;  and  only  endeavoured  to  make 
her  husband  the  author  of  her  miscarriages.  She  alleged  that  the 
late  Earl  of  Macclesfield,  her  father,  had  turned  her  out  of  doors. 
That  the  present  Earl,  notwithstanding  the  obligation  she  had  laid 
upon  him  by  petitioning  King  James  for  his  life,  had  maliciously 
secluded  her  from  bed  and  board;  and  therefore  if  the  Lords 
thought  fit  to  pass  this  bill  of  divorce,  she  demanded  her  fortune  to 
be  refunded;  both  because  a  divorce  dissolves  the  whole  frame  of 
the  marriage  contract,  and  because  it  were  the  highest  injustice  that 
a  man  who  was  guilty  of  making  his  wife  commit  adultery,  should 
be  rewarded  out  of  the  same  wife's  fortune.  This  affair  occasioned 
great  debates  in  the  upper  House.  Some  Peers  representing  the 
danger  of  granting  divorces;  and  others  (amongst  whom  Dr. 
Burnet,  Bishop  of  Salisbury,  spoke  the  longest)  showing  thp  neces- 
sity and  lawfulness  of  such  extraordinary  proceedings  in  some  par^ 
ticular  cases." 

On  the  3rd  March,  1697,  the  bill  passed  the  upper  House ;  tho 
following  protest,  however,  appearing  in  the  Journals : — 

'^  Dissentient,  because  we  conceive  that  this  is  the  first  bill  of  that 
nature  that  hath  passed  where  there  was  not  a  sentence  of  divorce 
first  obtained  in  the  Spiritual  Court ;  which  we  look  upon  as  an  ill 
precedent,  and  may  be  of  ill  consequence  in  the  future.  (Signed) 
Halifax,  Rochester."  But  the  sanction  of  Lord  Somers,  who  was 
present,  and  who  probably  took  the  lead  in  the  discussion,  affords  a 
guarantee,  that  the  measure  was  deliberately  considered,  and  that 
the  want  of  a  spiritual  sentence  ought  in  his  opinion  to  form  no 


(*)  It  appears  that  the  Earl  of  Mao-  manner  of  obstractions  in  the  way  of  a 
deafield  did  apply  to  the  Eoclegiastical  decision,  the  biU  was  brought  into  Par- 
Court  for  a  divorce  a  men»a  et  tMaro.  liament  before  the  suit  was  deter- 
Bot  the  Coontess  having  thrown  aU  mined.  13  State  P.  13M. 
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obstacle  to  relief,  where  the  ease,  on  its  own  merits,  was  redundantly 
established. 

In  the  House  of  Commons  the  parties  were  heard  by  counsel ; 
but  the  bill  passed  there  without  amendment,  and  received  ulti- 
mately the  Royal  assent. 

It  appears  that  the  Countesses  fortune  was  ordered  to  be  repaid 
her  (b).  I  have  not  been  able  to  find  a  copy  of  the  act,  but  the 
Lords'  Journals  state  that  the  marriage  settlements  were  ordered  to 
be  produced,  and  a  clause  was  prepared  by  the  Judges  to  indemnify 
the  Earl  against  her  debts. 


MR.  COPLEY'S  CASE.— Session  1749. 

Case  adjourned  for  two  months,  in  consequence  of  an  Appeal  to  tlie  Delegates. — 
Circumstances  under  which  Service  of  Copy  of  Bill  and  of  Order  for  Second 
Reading  on  Wife's  Trustee  and  Proctor  deemed  sufficient. — ^Witness  ex- 
amined in  the  Ecclesiastical  Court  having  died,  her  Deposition  read  as 
Evidence. ' 

March  20. — The  House  having  inquired  what  proceedings  had 
been  had  in  the  Ecclesiastical  Court,  their  Lordships  were  informed 
upon  oath,  that  a  sentence  of  divorce  had  been  pronounced  by  the 


(i»)  This  is  asserted  by  Dr.  Johnson, 
in  his  Life  of  Savage  ;  and  the  state- 
ment appears  to  be  confirmed  by  the 
Journals.  His  narrative,  however,  in 
some  other  respects,  is  clearly  inaccu- 
rate, although  expressed  with  all  his 
characteristic  force  and  felicity  :  ^  In 
the  year  1697,  Anne  Countess  of  Mac- 
clesfield, having  lived  for  some  time 
on  uneasy  terms  with  her  husband, 
thought  a  public  confession  of  adultery 
the  most  obvious  and  expeditious 
method  of  obtaining  her  liberty  ;  and 
therefore  declared  that  the  child  with 
which  she  was  then  great  was  begotten 
by  the  Earl  Rivers.  This,  as  may  be 
imagined,  made  her  husband  no  less 
desirous  of  a  separation  than  herself, 
and  he  prosecuted  his  design  in  the  most 
effectual  manner ;  for  he  applied  not 
to  the  Ecclesiastical  Courts  for  a  di- 
vorce, but  to  the  Parliament  for  an 


Act,  by  which  his  marriage  might  be 
dissolved,    the    nuptial    contract   an- 
nulled, and  the  children  of  his  wife 
illegitimated.      This    Act,    after  tlie 
usual  deliberation,  he  obtained ;  thongh 
without  the  approbation  of  some,  who 
considered  marriage  as  an  affair  only 
cognizable  by  the  Ecclesiastical  Judges; 
and  on  March  3rd  was  separated  from 
his  wife,  whose  fortune,  which  was  veiy 
great,  was  repaid  her ;  and  who  havings 
as  well  as  her  husband,  the  liberty  of 
making  another  choice,  was,  in  a  short 
time,  married  to  Colonel  Brett."     Now 
the  Countess  was  so  far  from  desiring 
a  divorce,  that  she  vigorously  opposed 
it ;  and  the  Earl  did  not  go  per  rndtam 
to  Parliament,  but  commenced   and 
carried  on  proceedings,  in  the    first 
place,  in  Doctors'  Commons,  although 
these   (as   already  stated)  were  not 
finally  persisted  in. 
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Consistory  Court  of  the  Bishop  of  London ;  and  the  same  having 
been  affirmed  on  appeal  by  the  Court  of  Arches,  a  further  appeal 
was  in  due  time  tendered  by  Mrs.  Copley  to  the  Court  of  Delegates, 
to  which  a  caveat  had  been  entered  on  the  part  of  Mr.  Copley. 
Whereupon  the  counsel  in  attendance  at  the  Bar  were  directed  to 
withdraw,  and  it  was  ordered  that  the  further  consideration  of  the 
bill  should  be  adjourned  for  two  months:  The  case  is  not  again 
mentioned  in  the  Session  of  1749  ;  but  in  the  following  Session  the 
proceedings  were  resumed,  upon  a  petition  on  behalf  of  Mr.  Copley, 
setting  forth  that  his  agent  had  made  diligent  inquiry  after  Mrs. 
Copley,  and  was  informed,  and  believed,  that  she  was  then  in  Italy, 
or  elsewhere  beyond  the  seas,  and  praying  that  service  of  the  order 
for  the  second  reading,  with  a  copy  of  the  said  bill  on  Mr.  Elisha 
Biscoe,  her  trustee  and  agent,  should  be  deemed  effectual  notice ; 
and  thereupon  an  affidavit  of  George  Finch,  of  the  truth  of  the  alle- 
gations in  the  said  petition,  being  read  ;  it  was  ordered  that  service 
of  the  order  on  the  said  Biscoe,  and  leaving  an  attested  copy  of  the 
said  bill  with  him,  be  deemed  good  service. 

One  of  the  witnesses  examined  in  Doctors'"  Commons  having  died, 
— ^her  death  was  proved  at  the  bar  of  the  House  by  her  husband, 
whereupon  the  Registrar  of  the  Ecclesiastical  Court  produced  the 
original  book  containing  the  sentence  of  divorce,  and  the  deposition 
of  the  deceased  witness,  which  last,  at  the  desire  of  the  petitioners, 
was  read  ('),  giving  a  very  full  account  of  Mrs.  Copley's  indecent 
familiarities  and  criminal  conversation  with  one  Perkins,  the  adul- 
terer, against  whom  a  verdict  at  law  had  been  recovered  by  Mr. 
Copley,  though  for  what  amount  of  damages  does  not  appear  from 
the  Journals.     The  bill  passed. 


0)  In  Mr.  Wiguelin's,  Session  1839, 
Lucy  Parsons,  an  old  woman  in  a  dan- 
gerous state  of  health,  being  a  material 
witness  on  behalf  of  the  petitioner  in 
the  suit  of  divorce  a  menta  et  thoro^  the 
Ecclesiastical  Court  granted  a  requi- 
sition for  her  examination  by  an  official 
examiner,  who  accordingly  took  her 
examination.  She  died  soon  after.  The 


petitioner  brought  his  bill  in  Parliament 
for  divorce  a  nneulo,  and  with  the  view 
of  making  the  deposition  of  Lucy  Par- 
sons' evidence,  her  daughter  was  called, 
who  proved  her  death,  and  the  official 
examiner,  who  proved  the  examina* 
tion .  See  Captain  Edwards'  case,  infra, 
p.  683. 
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CAPTAIN  MOREAU'S  CASE.— Session  1755. 

Husband  ordered  to  pay  201.,  to  enable  Wife  to  conduct  her  defence. — ^Marriage  in 
1737  admitted. — Husband  goes  abroad  in  1739,  leaving  Wife  and  Child  in 
great  pecuniary  distress. — Absent  ten  years. — Adultery  proved. — ^But  it 
appearing  that  the  Wife  had  written  many  letters  to  her  Husband  without 
effect, — that  she  had  made  various  inquiries,  but  could  collect  no  intelligence 
regarding  him, — that  his  Relatives  believed  him  to  be  dead,  and  had  gone 
into  mourning  for  him  ; — and,  finally,  upon  production  of  Articles  of  Agree- 
ment, tending  to  show  that  the  Sentence  of  the  Ecclesiastical  Court  had 
been  procured  by  collusion, — the  Bill  was  rejected. 

The  bill  having  been  read  a  first  time,  a  petition  from  Mrs. 
Susannah  Moreau  was  presented  and  read,  praying,  in  regard  of  her 
low  circumstances  and  want  of  money,  that  their  Lordships  would 
be  pleased  to  direct  her  husband  to  pay  to  the  petitioner  such  sum 
of  money  to  fee  coune)&l  and  solicitors  to  make  her  defence  against 
the  said  bill,  as  to  their  Lordships  should  seem  meet.  And  there- 
upon an  entry  in  the  Journal  of  the  8th  and  9th  March,  1733,  upon 
a  petition  of  Dame  Lettice  Rudd  of  the  like  nature  was  read,  and 
the  agents  on  both  sides  were  called  in  and  heard  at  the  bar  ;  and 
being  withdrawn,  it  was  ordered  that  the  said  David  Moreau  do 
forthwith  pay  to  Mrs.  Moreau  20/:  to  enable  her  to  make  her  defence 
against  the  said  bill. 

On  the  order  of  the  day  for  the  second  reading  of  the  bill,  counsel 
on  both  sides  were  called  in ;  the  bill  was  read  a  second  time ;  and 
Mr.  Forrester,  counsel  for  the  bill,  was  heard  in  order  to  make  out 
the  allegations  thereof,  and  called  a  witness  to  prove  the  marriage, 
but  Mr.  Whitaker,  counsel  for  Mrs.  Moreau,  admitted  the  marriage 
in  1737 ;  whereupon  the  said  witness  was  directed  to  withdraw.  The 
entry  in  the  Journal  proceeds  then  to  state  that  Captain  Joseph 
Teyrac  was  called  in,  and  on  being  sworn  and  examined  as  to  the 
time  of  the  said  David  Moreau^s  going  to  Minorca,  and  how  long 
he  had  continued  there ;  the  witness  gave  the  House  an  account 
that  the  said  David  Moreau  came  to  Minorca  in  the  year  1 739,  and 
that  he  continued  there  till  the  year  1745,  when  he,  the  witness, 
went  to  Gibraltar,  and  did  not  return  to  Minorca  till  1745  ;  that  he 
found  Mr.  Moreau  there  upon  his  return,  and  he  believed  he  had 
been  there  all  the  time  between  1745  and  1749,  except  going  once 
to  Marseilles,  where  he  did  not  stay  long ;  that  he  had  received 
several  letters  from  him  in  that  time,  and  that  he  did  not  return  to 
England  till  the  year  1749.  Cross-examined  by  the  counsel  against 
the  bill,  as  to  Mr.  Moreau  s  having  been  reputed  to  be  married,  and 
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as  to  his  ciroumstanoes  when  he  was  at  Minorca,  and  his  having  a 
considerable  fortune  come  to  him  since  he  left  that  place.  The 
witness  stated  that  it  was  generally  understood  that  he  was  a  mar- 
ried man  ;  that  when  he  came  first  to  Minorca  he  carried  arms  as 
a  volunteer,  and  was  afterwards  made  an  ensign ;  that  since  he  left 
Minorca  he  had  had  a  considerable  fortune  by  the  death  of  his 
mother  to  the  amount  of  10,000/.,  as  he  had  heard. 

Then  Ann  Spackman  was  called  in,  and  being  sworn,  was 
examined  as  to  Mrs.  Moreau^s  living  in  a  course  of  adultery  with 
one  George  Smedley,  a  harness-maker,  and  gave  an  account  that  she 
knew  the  said  George  Smedley  and  Mrs.  Moreau  for  five  or  six 
years,  and  that  they  lived  together  as  man  and  wife,  and  that  she 
has  often  seen  them  in  bed  together.  Cross-examined  by  the 
counsel  against  the  bill,  as  to  Mr.  Moreau's  being  reported  to  be 
dead ;  stated  that  Mrs.  Moreau  went  by  the  name  of  Smedley,  and 
told  witness  that  her  husband,  Mr.  Moreau,  was  dead  ;  that  she  had 
written  to  him  as  many  letters  as  her  apron  would  hold,  and  never 
received  any  answer ;  and  that  she  had  made  inquiry  after  him 
several  times  at  the  War  Office,  but  could  hear  nothing  of  him ; 
and  that  it  was  reported  he  died  about  two  years  after  he  went 
abroad,  and  that  his  father  and  mother  went  in  mourning  for 
him. 

Then  William  Rachel  was  called  in  and  sworn,  and  produced  a 
copy  of  an  entry  in  the  register  book  of  the  parish  of  Saint  Martin 
in  the  Fields,  of  Sarah  Smedley,  daughter  of  George  and  Susannah 
Smedley,  baptized  in  November,  1742,  and  having  proved  it  to  be 
a  true  copy,  the  same  was  read.  Isabel  Brown  was  next  called,  and 
being  sworn  and  examined,  gave  an  account  of  the  said  George 
Smedley,  and  the  said  Susannah,  lodging  at  her  house  about  eleven 
or  twelve  years  previously,  and  that  they  lived  together  as  man  and 
wife,  and  lay  in  the  same  bed ;  that  she  had  often  seen  them  in  bed 
together,  and  that  the  said  Susannah  was  delivered  of  a  daughter 
called  Sarah,  while  she  lodged  with  her.  Several  other  witnesses 
gave  the  like  account  of  their  living  together  as  man  and  wife. 

Then  William  Shelton  was  called  in  and  sworn,  and  produced  the 
original  definitive  sentence  of  divorce  in  the  Consistory  Court  of  the 
Bishop  of  London,  and  the  same  was  read.  Then  Mr.  Whitaker 
was  heard  against  the  bill  on  behalf  of  Mrs.  Moreau,  and  called 
Sarah  Speed,  her  sister,  who  being  sworn,  was  examined  as  to  the 
condition  in  which  the  said  David  Moreau  had  left  the  said  Susannah 
when  he  went  abroad,  and  gave  an  account  that  he  left  her  in  very 
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great  distress,  with  a  child,  and  that  her  mother  took  care  of  the 
child  as  long  as  she  lived ;  that  her  sister  went  to  service,  and  was 
in  service  about  five  years,  and  that  she  wrote  several  letters  to  Mr. 
Moreau,  but  never  received  any  answer  from  him ;  that  it  was 
reported  he  was  dead,  and  his  father  went  into  mourning  for  him. 
Hannah  Bent,  another  sister  of  the  said  Susannah,  was  called  in  and 
gave  the  like  account  of  the  distress  in  which  Mrs.  Moreau  was  left 
by  the  said  David  Moreau. 

Then,  in  order  to  prove  that  the  definitive  sentence  of  divorce  in 
the  Ecclesiastical  Court  had  been  obtained  by  collusion  between  the 
parties,-— certain  articles  of  agreement  entered  into  between  the 
said  George  Smedley,  the  said  Mrs.  Moreau,  and  Esther  Moreau, 
mother  of  the  said  David  Moreau,  were  produced,  with  an  endorse- 
ment on  the  back  of  the  said  articles  signed  by  the  said  David 
Moreau,  ratifying  and  confirming  the  same  on  his  part,  and  William 
Tyrell,  one  of  the  subscribing  witnesses  to  the  said  articles,  was  called 
in,  and  being  sworn  at  the  bar,  proved  the  execution  of  the  said 
arti(»Ies  by  .the  said  George  Smedley,  the  said  Susannah,  and  the  said 
Esther  Moreau ;  and  John  Guillum,  one  of  the  subscribing  witnesses 
to  the  endorsement,  was  called  in,  and  being  sworn  at  the  bar, 
proved  the  said  David  Moreau's  signing  the  said  endorsement,  and 
then  he  withdrew,  and  the  said  articles  of  agreement  bearing  date 
the  3rd  day  of  May,  1749,  and  the  said  endorsement  signed  by  the 
said  David  Moreau,  dated  the  23rd  day  of  April,  1750,  was  read, 
and  Mr.  Forrester,  counsel  for  the  bill,  having  been  heard  in  reply* 
the  counsel  were  directed  to  withdraw,  and  it  being  moved  that  the 
said  bill  be  rejected,  the  same  was  agreed  to  accordingly.  Ordered 
that  the  said  bill  be  rejected. 


MR.  HOPE  WEIR'S  CASE.— Session  1757. 

No  evidence  of  Adultery  with  any  particular  person, — ^but  birth  of  a  Child  under 
circumatances  which  made  it  impossible  it  could  be  the  Husband's. 

In  this  case,  although  there  was  no  evidence  of  adultery  com- 
mitted with  any  particular  person,  it  was  proved  that  the  husband 
had  gone  abroad  on  the  20th  September,  1754,  leaving  his  wife, 
Lady  Anne  Hope  Weir,  in  England  ;  and  that  he  did  not  return 
till  the  Slst  May,  1756 ;  while  it  also  appeared  in  evidence,  that 
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Lady  Anne  was  on  the  9th  October,  1756,  delivered  of  "  a  very 
fine  child  at  its  full  growth,"  as  the  record  expresses  it.  The  bill 
passed. 


MR.  STOTT'S  CASE.— Session  1766. 

The  Adulterer  unascertained, — but  proof  of  birth  of  a  Child  under  circumstances 
which  made  it  impossible  it  could  be  the  Husband's. 

Upon  proof  that  the  husband  had  sailed  from  England  on  the 
17th  February,  1758,  for  America,  and  that  he  continued  in  Ame- 
rica till  the  14th  October,  1759,  his  wife,  who  had  remained  in  this 
country  during  all  that  time,  having  been,  in  June  1759,  delivered 
of  a  daughter ; — the  bill  passed,  although  there  was  no  evidence  to 
show  who  was  the  adulterer. 


DUKE  OF  GRAFTON'S  CASE.— Session  1769. 

Bang's  Consents — French  woman  examined  through  an  interpreter. — ^Wife's 

assent  to  her  provision  under  the  Bill. 

With  reference  to  this  bill,  there  is  a  memorandum  in  the  Lords' 
Journals  stating,  that  the  King  assented,  in  so  far  as  his  Majesty's 
interest  was  concerned,  that  the  House  might  proceed  therein 
as  they  should  think  proper.  A  French  maid  was  examined  by 
a  sworn  interpreter ;  and  a  judgment  at  law,  and  a  sentence  of 
the  Ecclesiastical  Court  was  delivered  in.  Mr.  Murphy,  counsel 
for  the  duchess,  stated  that  he  was  authorised  to  give  her  grace's 
oonsent  to  the  provision  made  for  her  by  the  bill ;  which  passed. 


SIR  JOHN  COLLETON^S  CASE.— Session  1772. 

No  evidence  of  Adultery  with  any  particular  person, — but  birth  of  a  Child  under 
circumstances  which  made  it  impossible  it  could  be  the  Husband's. 

The  bill  passed,  although  there  was  no  verdict  at  law,  and  no 
evidence  of  adultery  with  any  particular  person.  But  it  was  proved 
that  the  husband  was  from  the  year  1767  till  September  1769,  in 
South  Carolina ;  during  which  period  Lady  Colleton  remained  con- 
stantly in  England  ;  and  on  the  21st  February,  1769,  was  delivered 
of  a  son.    The  bill  passed. 
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REV.  JOHN  JENKINS^  CASE.— Session  1775. 

The  eyidence  of  Adultery  with  the  person  mentioned  in  the  Preamble  of  the  Bill 
being  insufficient,  leave  granted  to  bring  in  a  new  Bill  charging  Adnlterj 
with  other  persons. 

» 

At  the  close  of  the  case  for  the  petitioner,  his  counsel,  Mr. 
Maddock,  was  asked  whether  he  had  any  other  evidence  to  prove 
the  adultery ;  and  acquainted  the  House  that  he  had  not,  to  prove 
the  adultery  with  Mr.  Collins,  the  alleged  adulterer,  in  the  pre- 
amble mentioned,  but  that  he  could  prove  that  Mrs.  Jenkins  had 
committed  adultery  with  other  persons.  This,  however,  not  being 
alleged  either  in  the  petition  for  the  bill,  or  in  the  bill  itself,  he 
prayed  that  the  House,  if  not  satisfied  with  the  present  evidence, 
would  be  pleased  to  order  that  Mr.  Jenkins  might  have  leave  to 
withdraw  this  bill,  with  liberty  to  present  a  new  one.  Leave  was 
accordingly  granted,  and  in  the  following  Session  a  new  bill  was 
presented;  in  support  of  which,  evidence  was  adduced,  proving 
adultery  not  only  with  Collins,  but  with  several  other  persons ;  and 
the  bill  passed. 


MR.  CHISIM^S  CASE.— Session  1779. 

Collusion. — Bill  rejected. 

The  solicitor  for  the  petitioner  was  caUed  in,  and  being  sworn, 
produced  and  proved  an  office  copy  of  the  judgment  of  the  Court 
of  Common  Pleas,  against  Mr.  William  Greaves  for  criminal  ocm- 
versation  with  Mrs.  Chisim.  Being  asked  what  Mr.  Chisim  and 
Mr.  Greaves  were,  he  said  Mr.  Chisim  was  a  drysalter,  and  Mr. 
Greaves  a  man  of  property.  Being  asked  if  he  had  received  the 
costs  of  the  suit  in  the  Common  Pleas,  he  said  he  had  not,  nor  had 
he  taken  out  execution.  Being  asked  if  he  thought  the  plaintiff 
meant  to  take  out  an  execution,  he  answered,  if  the  plaintiff  were 
not  paid)  he  thought  he  would.  Being  asked  why  the  plaintiff  had 
not  demanded  them  before,  he  answered,  that  he  believed  it  was 
owing  to  his  (witnesses)  delay  in  taxing  his  costs.  Being  asked 
who  was  to  pay  him  his  bill  and  all  expenses,  he  said,  a  near  rela- 
tion of  Mrs.  Chisim's,  whose  name  was  Roberts.  That  the  said 
Mr.  Roberts  was  nearly  related  to  Mrs.  Chisim,  and  lived  upon  his 
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fortune  at  BoarshaU,  in  Sussex.  Beinj^  asked  what  relation  the 
said  Mr.  Roberts  was  to  Mrs.  Chisim,  said  he  was  herfailier^ 

Then  the  witness  was  asked  if  ia*ny  defence  was  made  by  Mrs. 
Chisim  in  the  Ecclesiastical  Court  l  He  answered,  that  counsel 
attended  for  both  parties;  but  witnesses  were  produced  on  the 
part  of  Mr,  Chisim  only. 

The  adultery  was  clearly  proved ;  but  the  appearances  of  collu- 
sion were  too  gross  and  palpable  to  admit  of  being  overlooked  or 
explained. 

On  a  subsequent  day  it  was  moved  that  the  bill  be  rejected. — 
Ordered  accordingly. 


CAPTAIN  EDWARDS'  CASE.— Session  1779- 

Husband  ordered  to  pay  3(M.,  to  enable  Wife  to  conduct  her  Defence. — Witness 
examined  in  the  Ecclesiastical  Court  having  died,  her  Deposition  read  at  the 
Bar. — Adultery  proved, — but  on  production  of  Bond  by  the  Husband  to  the 
Wife,  conditioned  that  she  should  not  unduly  oppose  the  Divorce, — Bill 
rejected. 

The  bill  was  read  a  first  time  on  the  2nd  of  February.  On  the 
26th  of  the  same  month,  Mrs.  Edwards  presented  a  petition,  set- 
ting forth  that  from  the  severe  and  cruel  treatment  of  her  husband, 
she  was  in  very  distressed  circumstances,  and  incapable  of  raising 
money  for  her  defence ;  and  therefore  praying  the  House  to  order 
her  husband  to  pay  her  such  sum  of  money  as  their  Lordships  should 
think  necessary  for  that  purpose.  It  was  ordered,  that  the  said 
Thomas  Edwards  do  forthwith  pay  to  the  said  Judith  Edwards  30/., 
to  enable  her  to  make  her  defence  against  the  said  bill. 

A  verdict  at  law  had  been  obtained  against  a  Mr.  Leigh,  for 
adultery  with  Mrs.  Edwards ;  but  the  amount  of  damages  awarded 
is  not  stated  in  the  Journals. 

In  course  of  the  examination  of  witnesses,  Mr.  Mansfield,  coun- 
sel for  the  bill,  acquainted  the  House,  that  Elizabeth  Hayes,  one  of 
those  examined  in  Doctors'*  Commons^  had  died  since  her  exami- 
nation there  ;  and  therefore  prayed  their  Lordships  to  permit  her 
deposition  to  be  read  as  evidence ;  and  Mr.  Price,  counsel  for  the 
bill,  admitting  her  death,  the  deposition  was  read  at  the  bar.  (">) 

The  evidence  of  adultery  in  this  case  was  clear ;  but  a  bond  signed 
by  Captain  Edwards  was  produced,  dated  the  10th  Dec,  1778, 
securing  payment  of  45Z.  a  year  to  his  wife ;  who,  on  the  other  hand, 
^'  conditioned  on  her  part,  that  she  and  all  those  who  were  or  might 

(•»)  See  Mr.  Copley's  and  Mr.  Wiguelin's  cases^  mpra,  p.  677. 
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become  conoerned  for  her  in  her  defence  to  the  said  Thomas  Ed- 
wards^ obtaining  a  divorce,  would  not  give  any  unnecessary  delay 
in  the  proceeding  thereof,  but  in  all  things  conform  herself  and 
themselves,  so  as  to  bring  the  said  suit  and  proceedings  to  as  speedy 
an  issue  as  possible ;  yet,  nevertheless,  not  so  as  to  weaken  any 
real  defence  that  the  said  Judith  might  be  able  to  make  to  the  said 
proceedings,  or  the  said  Thomas  Edwards'  obtaining  his  said  di- 
vorce." Upon  the  effect  of  this  document  Mr.  Mansfield  was  heard ; 
and  thereupon,  the  counsel  on  both  sides  were  directed  to  withdraw. 
On  a  motion  that  the  bill  be  rejected,  the  same  was  agreed  to ; 
and  it  was  ordered  accordingly. 


MR.  DOWNES'  CASE.— Session  1782. 

Collusion. — House  not  satisfied  that  the  proceeding  was  honafid^  at  the  Petitioner's 
Expense. — Solicitor  examined,  but  refuses  to  give  evidence. — The  case  con- 
sequently thrown  up  by  Counsel  for  Bill.— Bill  rejected. 

Thb  House  not  being  satisfied  with  the  evidence  that  this  suit 
was  bona  fide  carried  on  at  the  expense  of  Mr.  Downes,  Mr.  Har- 
dinge,  the  counsel  for  the  bill,  assured  the  House,  ''  upon  his  ho- 
nour, that  he  did  then,  and  did  all  along,  consider  himself  as  counsel 
for  Mr.  Downes,  and  that  the  suit  was  carried  on  at  his  sole  ex> 
pense;  and,  therefore,  prayed  their  lordships  to  adjourn  the  further 
proceedings  on  the  bill,  until  he  should  be  able  to  prove  that  this 
was  a  bona  fide  proceeding  on  the  part  of  Mr.  Downes.^' 

Then  Mr.  Greenland,  the  solicitor  for  Mr.  Downes,  was  called  to 
the  bar,  and  refused  to  be  sworn  as  a  witness,  claiming  the  privi- 
lege of  a  solicitor;  but  said  "he  had  received  money  from  Mr. 
Downes,  who  was  in  Ireland,  to  carry  on  this  suit,  by  the  hands  of 
a  Mr.  Howell;^  but  refused  giving  any  evidence  that  might  prove 
he  was  not  employed  by  Mr.  Fuller  (").  He  was  ordered  to  with- 
draw. Then  the  House  directed  the  counsel  to  go  on  with  the  rest 
of  the  evidence.  Whereupon,  Mr.  Hardinge  desired  leave  of  the 
House  to  waive  calling  any  further  evidence,  as  after  what  had 
fallen  from  Mr.  Greenland,  he  could  not  proceed  any  further  in 
this  business  consistently  with  his  honour.  It  was  ordered  that  the 
bill  be  rejected. 

(°)  Mr.  Fuller  was  the  alleged  adulterer. 
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MR.  LEWIS'  CASE.— Session  1783. 

A  Letter  by  Wife  to  Husband,  directed  to  be  delivered  on  her  death,  not 

receivable  in  evidence. 

It  was  moved  that  a  letter  from  Mrs.  Lewis  to  her  husband,  and 
which  she  had  directed  the  witness  to  deliver  to  her  husband,  in 
case  of  her  death,  should  be  admitted  as  evidence.  Which  being 
objected  to,  after  debate,  the  question  was  put  thereupon.  It  was 
resolved  in  the  negative. 


HON.  EDWARD  FOLEY'S  CASE.— Session  1786. 

Circumstances  under  which  leave  was  given  to  bring  in  Bill,  though  beyond  the 
Sessional  period  limited  for  that  purposes — ^Witnesses  examined,  whether 
an  Appeal  from  the  Ecclesiastical  Sentence  was  merely  for  delay. — ^Bill 
ordered  to  lie  on  table  till  determination  of  Appeal. 

In  this  case  a  petition  was  presented  by  Mr.  Foley,  on  the  10th 
March,  setting  forth  that  he  had  obtained  a  verdict  for  2500Z. 
damages,  against  the  Earl  of  Peterborough  and  Monmouth,  for 
criminal  conversation  with  the  Lady  Anne  Foley,  his  wife ;  and 
that  on  the  6th  instant,  he  had  obtained  sentence  of  divorce  a 
mema  et  ihoro  against  her  in  the  Consistory  Court  of  the  Bishop 
of  London.  The  petition  further  stated,  that  he  had  proposed  to 
apply  to  Parliament  for  a  bill  to  dissolve  his  marriage  ;  and  should 
he  be  deprived  of  the  bcneiit  of  the  then  session,  he  not  being  able 
to  make  an  earlier  application,  would  be  greatly  injured;  and, 
therefore,  praying  that  leave  might  be  given  to  present  a  petition 
for  the  above  purpose,  although  the  sessional  period  limited  for 
presenting  petitions  for  private  bills  was  expired  ("). 

An  order  for  leave  was  granted,  and  a  bill  was,  accordingly, 
brought  in,  entituled,  ^*  An  Act  to  Dissolve  the  Marriage  of  the 
Hon.  Edward  Foley  with  the  Lady  Anne  Foley,  his  wife,  and  to 
vacate  the  settlement  made  upon  her,  and  for  making  such  provision 
in  lieu  thereof  as  should  be  deemed  reasonable.^^ 

On  the  31  st  May,  1786,  a  petition  was  presented  by  Lady  Anne 
Foley,  setting  forth  that  she  had  appealed  from  the  sentence  of  the 

(■)  The  sessional  order  of  the  House  bills,  does  not,  I  belieye,  now  apply  to 
of  Lords,  limiting  the  period  for  the  divorce  bills;  petitions  for  which  may  be 
presentation  of  petitions  for  private      presented  at  any  period  of  the  session. 
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Consistory  Court,  to  the  Court  of  Arches ;  and  that  she  was  ad- 
vised, that  until  such  suit  was  finally  determined,  no  proceeding 
could  be  had  on  the  said  bill ;  and,  therefore,  praying  their  Lord- 
ships that  she  might  have  such  relief  on  the  premises  as  to  their 
Lordships  might  seem  just.  On  the  5th  June,  the  agents  and  proc- 
tors on  both  sides  were  called  in  and  heard  touching  the  merits  of 
the  appeal  depending  in  the  Court  of  Arches,  and  whether  the 
same  was  not  brought  merely  for  delay.  It  was  thereupon  ordered, 
that  ^^  the  order  for  the  second  reading  of  the  bill  be  discharged, 
and  that  the  bill  do  lie  on  the  table  till  the  said  appeal  is  deter- 
mined.'" 


MR.  LARKING'S  CASE.— Session  1792. 

Second  Reading  postponed,  in  wrder  to  obtain  OTidence  of  the  Marriage  from 

Witness  who  had  been  present  at  the  ceremony. 

Mr.  William  Fleet  Larking  was  called  in,  and  being  sworn* 
produced  a  paper  which  he  informed  the  House  was  a  copy  of  an 
entry  in  the  marriage  register  of  the  parish  of  Gillingham,  in  the 
county  of  Kent,  which  he  had  compared  with  the  original.  The 
same  was  read,  and  certified  that  Mr.  and  Mrs.  Larking  were  mar- 
ried 5  Nov.  1778. 

The  counsel  for  the  bill  being  then  asked  ''  if  they  had  no  witness 
who  was  present  at  the  marriage  T  a  witness  was  called  in  who  in- 
formed the  House,  that  ^'  a  lady  who  had  been  present  at  the  mar- 
riage would  have  attended  the  House,  but  was  prevented  by  illness, 
having  very  lately  miscarried  ;  and  that  her  surgeon  was  of  opinion, 
it  would  be  dangerous  for  her  to  come  out.  That  he  was  informed 
the  clergyman  who  had  married  them  was  dead.'"  After  evidence 
of  adultery  had  been  gone  into,  the  counsel  informed  the  House, 
*^  that  he  was  in  hopes  the  lady  who  had  been  present  at  the  mar- 
riage would  be  well  enough  to  attend  the  House  in  about  a  week.^ 
Second  reading  put  off  for  a  week  accordingly.  At  the  end  of  which 
period  the  lady  attended,  and  having  sworn  that  she  had  been  pre- 
sent at  the  marriage,  witnessed  the  ceremony,  and  subscribed  the 
register,  the  bill  thereupon  was  read  a  second  time. 
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MR.  WILMOT'S  CASE.-Session  1792. 

Not  only  the  Sontence,  but  the  Libel  and  Pleadings  in  the  Ecclesiastical  Gonrt, 

must  be  produced  and  proved. 

The  definitive  sentence  of  the  Spiritual  Court  was  produced  and 
proved ;  but  the  witness  being  asked  if  he  had  not  brought  the 
libel  and  pleadings  in  the  suit,  answered  that  he  had  brought  the 
original  sentence  only.  On  the  following  day  the  original  pleadings 
were  proved  and  produced  (<*). 


THE  REV.  MR.  TWISSLETON^S  CASE.— Session  1798. 

Deed  of  Separation. — ^Wife's  subsequent  Adultery^-— No  action  against  Adulterer. 

Petitioner  examined. — Bill  passed. 

The  petitioner  was  a  clergyman  of  irreproachable  character,  and 
a  husband  of  regular  and  domestic  habits.  His  wife,  gay  and  ex- 
travagant, had  a  strong  predilection  for  theatrical  amusements,  and 
a  passionate  desire  to  become  an  actress;  a  step  vehemently  opposed 
by  Mr.  Twissleton.  Disagreeing  on  this  point,  they,  in  1794,  exe- 
cuted a  deed  of  separation,  and  parted  from  each  other.  The 
criminal  connexion  which  formed  the  groundwork  of  the  bill  did 
not  appear  to  have  commenced  till  after  the  separation,  and  was 
not  discovered  by  the  petitioner  till  1796.  He  did  not  resort  to 
any  action  at  law  against  the  paramour ;  but  the  evidence  left  no 
room  to  doubt  the  fact  of  his  wife's  adultery.  At  the  close  of  the 
case,  the  petitioner  was  called  to  the  bar  and  examined  as  to  the 
causes  which  had  occasioned  the  separation.  These,  he  said,  were, 
in  the  first  place,  his  wife^s  great  extravagance  ;  and,  secondly,  her 
ungovernable  predilection  for  the  stage.  ^^  He  had,**  he  said,  ^*  the 
strongest  aversion  to  her  taking  such  a  step.  She,  however,  in« 
sisted  on  it ;  and  then  the  deed  of  separation  was  executed  ;  after 
which  he  never  saw  her  again.  The  separation,"  he  continued, 
**  took  place  chiefly  in  consequence  of  the  acting,  of  her  extrava- 
gance, her  ill  temper,  and  all  together ;  but  chiefly  on  account  of 
the  acting."     The  bill  passed  without  objection  or  difficulty. 


(")  See  case  of  Mr.  Green,  mpm,  p.  500. 
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MR.  ESTEITS  CASE.— Sebsion  1798. 

Deed  of  Separation,  whereby  Husband  renounced  all  control  over  hia  Wife,  and 
barred  himself  from  instituting  any  Suit  for  restitution  of  conjugal  rights. — 
Adultery  committed  by  the  Wife  thereafter.— Action  against  Paramour.— 
Husband  non-suited. — ^Bill  rejected. 

A  DEED  of  separation  was  produced,  containing  the  following 
clause : — ^'  He,  the  said  James  Esten,  doth  hereby  covenant  and 
agree  to  and  with  the  said  Anna  Maria  Bennet  (the  mother  of 
his  wife),  her  executors  and  administrators,  and  to  and  with  the 
said  Harriet  Esten,  his  wife,  in  manner  following ;  that  is  to  say, 
that  the  said  Harriet  Esten  shall,  and  lawfully  may  at  all  times 
hereafter,  live  separate  and  apart  from  him,  the  said  James 
Esten;  and  that  he  shall  and  will  permit  and  suffer  the  said  Harriet 
Esten  from  time  to  time,  and  at  all  times  hereafter,  during  their 
joint  natural  lives,  to  live  separate,  distinct,  and  apart  from 
him,  the  said  James  Esten,  in  such  dwelling-house,  lodgings,  or 
apartments,  and  with  such  relations  and  friends,  in  such  family  or 
families,  and  with  such  person  or  persons,  in  such  manner  as  she  in 
her  own  free  will  and  discretion  shall  think  fit,  and  shall  be  agree- 
able to  herself;  and  in  like  manner  to  all  intents  and  purposes 
whatsoever,  as  if  she  were  sole  and  unmarried ;  and  further,  that 
he,  the  said  James  Esten,  or  any  other  person  or  persons,  by  his 
authority,  order,  and  direction,  shall  not,  nor  will  at  any  time  or 
times  hereafter,  institute  or  commence  any  action  or  suit  against 
the  said  Harriet  Esten,  his  wife,  in  the  Ecclesiastical  or  any  other 
courts,  for  living  separate  and  apart  from  him ;  nor  for  compelling 
her  to  cohabit,  live,  or  reside  with  him ;  nor  shall  nor  will  himself 
disturb  or  interrupt  her,  or  any  other  person  or  persons  whatso- 
ever, for  receiving,  residing  with,  or  accommodating  her,  either  in 
public  or  private,  in  any  manner,  or  by  any  means  whatsoever." 

The  husband  in  this  case  was  a  purser  in  the  navy  ;  his  wife,  an 
actress.  After  the  separation  she  placed  herself  under  the  protection 
of  the  Duke  of  Hamilton,  to  whom  she  bore  a  child.  Esten  brought  an 
action  against  the  duke,  but  was  nonsuited.  He,  however,  obtained 
a  decree  of  separation  in  the  Court  Spiritual,  and  followed  up  this 
proceeding  by  applying  for  a  divorce  in  Parliament.  The  case  pre- 
sented strong  indications  of  collusion.  But  it  is  probable,  that  the 
complete  surrender  by  the  husband,  of  all  authority  and  control 
over  his  wife^  under  the  deed  of  separation,  would  of  itself  have 
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been  sufficient  to  exclude  him  from  his  remedy.  The  bill  was 
rejected.  This  case  appears  to  have  led  to  the  passing  of  the 
Standing  Orders,  Nos.  141, 142.  (p) 


MR.  BARTELOTTS  CASE.— Session  1799. 

Deed  of  Separation. — Sabsequent  Adultery. — ^Dama^es  recovered  at  Law. — ^Bill 

nevertheless  rejected. 

A  SIMILAR  result  attended  the  case  of  Mr.  Bartelott,  an  officer  in 
the  army,  whose  bill  of  divorce  came  before  the  Lords  in  the  Ses- 
sion of  1799.     The  guilt  of  the  wife  was  clearly  established  ;  but  a 
prior  deed  of  separation  was  produced,  reciting,  that  '*  Whereas 
divers  differences  and  disputes  had  arisen  between  the  said  Hooker 
Bartelott  and  Amelia,  his  wife,  and  there  not  being  any  probabi- 
lity of  the  same  being  happily  settled,  they  had  mutually  agreed  to 
part  with  and  live  separate  from  each  other  in  future ;  and  whereas, 
in  order  to  secure  some  provision  for  her  maintenance  and  support 
duringtheir  joint  lives,  from  thenceforthduring  their  said  separation, 
it  was  mutually  agreed  and  determined  upon  by  the  said  Hooker 
Bartelott,  and  the  said  Amelia  his  wife,  and  also  Thomas  Oston, 
father  of  the  said  Amelia,  that  he  the   said  Hooker  Bartelott 
should  pay  and  allow,  and  also  secure  to  and  for  her  during  their 
joint  natural  lives,  an  annuity  of  80Z. ;  and  he  the  said  Thomas 
Oston  agreed  to  indemnify  and  save  harmless  him  the  said  Hooker 
Bartelott  of  and  from  all  debts  she  might  contract.**^     Then  fol- 
lowed a  clause  providing  that  the  parties  should  live  separate  and 
apart  from  each  other  during  their  joint  natural  lives,  unless  by 
mutual  consent  they  should  thereafter  agree  to  live  together;  and 
another  clause  providing  that  the  said  agreement  should  operate 
as  a  bar  to  all  legal  proceedings  between  the  parties,  and  to  all 
suits  for  the  restoration  of  conjugal  rights. 

Upon  consideration  of  this  deed,  and  upon  proof  of  the  intro- 
duction of  improper  society  by  the  petitioner  to  his  wife,  as  well 
as  of  the  general  irregularity  of  his  habits  and  conduct  as  a  hus- 
band, the  bill,  though  supported  by  clear  proof  of  adultery,  by  the 
usual  ecclesiastical  sentence,  and  by  a  verdict  against  the  paramour 
for  700/.  damages,  was  rejected. 


(')  Bee  Appendix,  No.  6. 
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SIR  HYDE  PARKER'S  CASE.— Sbmion  1799. 

BaBtardising  Clause  inserted  in  the  Act  as  passed. 

The  petitioner,  in  May  1793,  having  been  ordered  on  H.  M'b. 
flervioe  to  the  Mediterranean,  proceeded  thither  accordingly,  and 
did  not  return  to  this  country  till  June  1796 ;  during  this  period 
his  wife  remained  in  England. 

It  appeared  that,  in  1795,  Mrs.  Parker  had  formed  a  criminal 
connexion  with  a  Captain  Baillie,  and,  in  July  1 796,  was  delivered 
of  a  base-bom  child. 

The  bill  passed,  containing  the  following  clause:  "And  be  it 
further  enacted,  that  all  and  every  the  child  and  children,  as  well 
male  as  female,  which  at  any  time,  between  the  1st  day  of  May 
1794  and  the  1st  day  of  January  1797,  hath  or  have  been  bom  of 
the  body  of  the  said  Anne,  the  wife  of  the  said  Sir  Hyde  Parker, 
is  and  are,  and  shall  be  deemed  and  taken  to  be,  a  bastard  and 
bastards,  and  a  spurious  issue,  and  not  the  lawful  issue  of  the  said 
Sir  Hyde  Parker  on  the  body  of  the  said  Anne,  his  wife,  begotten ; 
and  that  no  child  or  children  who  shall  hereafter  be  bom  of  the 
body  of  the  said  Anne  shall  be  deemed,  taken,  or  reputed  to  be  the 
lawful  issue  of  the  said  Sir  Hyde  Parker,  on  the  body  of  the  said 
Anne  begotten*" 


MAJOR  CAMPBELL'S  CASE.— Session  1799- 

Karriage  in  Scotland. — Adultery  by  the  Wife  with  her  Uncle. — Recriminatoir 
matter  subsequent  to  the  Wife's  adultery  rejected. — ^Voluntary  appearance 
and  examination  of  the  Uncle.— His  denial  of  the  charge. — Letter  tendered 
to  prove  recriminatory  matter  anterior  to  Wife's  adultery  rejected. — Bill 
passed. 

16  April. — The  Rev.  Alexander  Cleeve  was  examined,  and  stated 
that  he  married  the  parties  in  Edinburgh,  at  the  residence  of  the 
lady'^s  mother,  according  to  the  ceremonies  of  the  Church  of  Eng- 
land. Being  asked  what  he  meant  by  the  ceremonies  of  the  Church 
of  England,  he  answered,  that  the  service  of  the  Church  of  England 
was  performed,  but  that  it  was  performed  in  a  house,  and  not  in  a 
church ;  adding,  that  in  Scotland  parties  were  not  married  in  a 
church,  but  in  a  private  house.  The  witness  stated  that  Mrs. 
Campbell  constantly  attended  his  chapel,  but  that  he  scarcely  ever 
Faw  her  after  she  was  married.     No  difficulty  arose  on  this  point ; 
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but  the  case  was,  in  another  respect,  singular,  the  adulterer 
(against  whom  the  petitioner  had  obtained  a  verdict  for  3000/. 
damages)  being  uncle  to  Mrs.  Campbell,  the  adultress. 

18  April. — Mr.  Adam,  of  counsel  for  Mrs.  Campbell,  proposed 
to  open  matter  of  recrimination  against  the  petitioner,  alleging 
that  he  had  been  living  in  a  state  of  incontinence,  although  not 
prior  in  date  to  the  adulter}'  charged  against  Mrs.  Campbell.  Mr. 
Mingay,  the  counsel  for  the  bill,  observed  that  the  same  matter 
had  been  offered  by  way  of  plea  in  the  last  appeal  before  the  dele- 
gates, but  not  in  the  former  stage  of  the  proceeding;  and  that 
such  plea  had  been  rejected  by  the  delegates. 

The  counsel  for  Mrs.  Campbell  were  informed  that  they  could 
not  be  permitted  to  enter  into  such  matter. 

The  evidence  adduced  against  Mrs.  Campbell  was  held  conclusive; 
but,  on  the  23d  April,  her  uncle  appears  to  have  come  voluntarily 
forward  as  a  witness  on  her  behalf.  He  began  by  giving  a  general 
contradiction  to  the  evidence  which  had  been  taken,  and  then 
proceeded  as  follows  : — ^^  As  I  understand  the  evidence,  it  went  to 
show  that  I  was  criminally  connected  with  Mrs.  Campbell.-- 1 
solemnly  declare,  before  Almighty  God,  that  then  nor  at  any  period 
of  my  lifetime  have  I  been  criminally  connected  with  Mrs.  Camp- 
bell. It  never  entered  my  imagination ;  and  never,  in  any  one 
act  of  my  life,  have  I  deviated  from  the  duty  of  an  affectionate 
father  for  an  unfortunate  daughter — of  an  uncle  to  a  niece — of  a 
parent  to  a  child  .''^ 

26  April. — Mr.  Adam  offered  recriminatory  matter,  and  ten- 
dered, in  evidence,  a  letter  of  the  petitioner  to  Mrs.  Campbell, 
written  before  the  commencement  of  her  misconduct ;  but,  under 
the  circumstances  of  the  case,  this  letter  was  rejected  by  the  House, 
and  the  bill  passed. 


LIEUTENANT  HAYES'  CASE.— Session  1801. 

Petitioner  an  Officer  in  the  Navy  on  actual  service.  His  attendance  dispensed 
with  ;  but  afterwards  a  Deed  of  Separation  appearing  to  have  been  executed, 
his  attendance  declared  indispensable,  to  explain  the  circumstances.— At- 
tends accordingly,  and  is  examined. — House  satisfied. — BiU  passed. 

The  bill  was  brought  in  on  the  8th  May,  1801.  A  petition  was 
presented  by  Lieutenant  Hayes'  agent,  praying  that  the  House 
^*  would  dispense  with  the  attendance  of  the  petitioner,  as  he  was 


592  LEADING  CASES  OP 

engaged  on  urgent  duty  in  his  Majesty^s  service,  which,^  as  the 
petitioner  alleged,  '^  would  suffer  by  his  being  ordered  to  attend;  he 
being  the  commander  of  his  Majesty^s  armed  cutter  George,  at 
Yarmouth."  On  the  3d  June  the  agent  was  called  in,  and  exa- 
mined upon  oath  ;  and  being  asked  whether  ho  had  made  any 
inquiry  where  Mr.  Hayes  was  at  present,  answered  that  he  had 
made  inquiry  at  the  Admiralty,  and  found  that  he  was  ordered  to 
cruise  for  several  weeks  on  the  coast  of  Holland,  and  that  he  might 
be  commanded  to  stay  a  further  time  without  returning,  if  his 
commanding  officer  should  so  appoint. — ^Ordered  that  the  attend- 
ance of  Mr.  Hayes  be  dispensed  with. 

10  June. — Notice  being  taken  that,  in  the  proceedings  in  the 
Ecclesiastical  Court,  it  appeared  that  there  was  a  deed  of  separa- 
tion entered  into,  previously  to  the  action  being  brought,  or  to  the 
suit  being  instituted  in  the  Ecclesiastical  Court ;  the  counsel  were 
informed  that  it  was  indispensably  necessary  that  Mr.  Hayes  should 
be  in  attendance,  in  order  to  be  interrogated  respecting  the  same, 
before  the  House  could  receive  the  said  definitive  sentence  of 
divorce  as  valid  and  eflectual.  Wherefore  Mr.  Adam,  on  the  part 
of  the  petitioner,  requested  leave,  in  the  mean  time,  to  proceed 
with  the  evidence  as  to  the  criminal  intercourse  of  the  wife. 

It  appeared  in  evidence  that  the  wife,  while  her  husband  was  at 
sea,  eloped  with  a  man  named  Carter,  and  was  absent  for  several 
months,  during  which  period  she  was  delivered  of  a  child  ;  that  an 
advertisement  was  inserted  in  the  newspapers  in  the  hope  of 
discovering  her  retreat,  but  that  she  could  not  be  found  ;  that  she 
afterwards  came  back  to  her  friends  ;  that  she  gave  a  very  unsatis- 
factory account  of  the  circumstances  which  occasioned  her  myste- 
rious disappearance  ;  and  that,  on  her  husband's  return,  the  deed 
of  separation  was  executed ;  and  400Z.  damages  were  awarded 
against  Carter.  Upon  these  facts  appearing,  the  House  informed 
the  counsel  for  the  petitioner,  that  he  might  now  call  in  Mr.  Hayes, 
who  was  accordingly  examined,  and  stated  that,  at  the  time  when 
the  deed  of  separation  was  signed,  he  was  not  aware  that  his  wife 
had  committed  adultery  ;  but  that  the  story  she  told  was  so  impro- 
bable, (viz.,  that  a  gentleman  had  forcibly  carried  her  away,)  that 
he  refused  to  live  with  her  till  the  matter  should  be  cleared  np ; 
and  he  declared  that  he  had  never  subsequently  had  any  inter- 
course or  communication  with  her.  The  bill,  upon  this  explanation, 
passed  without  difficulty. 
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MR.  COPE'S  CASE.— Session  1801. 

^Wife's  Adnlterj  proved ;  bat  circamstanoes  of  neglect  appearing  in  the  Peti- 
tioner's condact  as  a  Husband,  which  circnmstances  were  coUusivelj  sup- 
pressed at  the  trial.  Bill  rejected. 

The  petitioner  was  an  attorney  in  London.  His  wife's  adultery 
was  clearly  proved ;  but  in  his  own  conduct  there  were  circum- 
stances suspicious  and  unsatisfactory.  It  appeared  that,  in  August 
17985  he  had  permitted  his  wife,  unprotected  and  unaccompanied, 
to  make  a  tour  to  Scotland,  upon  which  excursion  she  was  absent 
for  a  month.  It  was  also  proved  that,  in  the  summer  of  1799,  she 
repaired  to  a  bathing  place,  where  she  resided  for  the  season  with 
a  Mr.  Bristowe ;  with  whom  she  was  afterwards  convicted  of  adul- 
tery. These  circumstances  transpired  in  the  cross-examination  of 
the  petitioner's  partner  in  business ;  who  admitted  that,  at  the  trial 
of  the  action  at  law  against  the  adulterer,  they  had  been  totally 
suppressed ;  and  that  no  attempt  had  been  made  to  prove  them 
before  the  jury,  on  the  execution  of  the  writ  of  inquiry  before  the 
sheri£^  when  the  damages  were  assessed  at  1500/.  The  bill  was 
rejected. 


MR.  TAYLOR'S  CASE.— Session  1801. 

Amendment  in  Committee,  to  prevent  the  Wife  from  marrying  the  Adulterer  in 

lifetime  of  Petitioner,  negatived  by  the  House. 

27  March. — ^On  the  order  of  the  day  being  read  for  receiving  the 
report  of  the  amendment  made  by  the  committee  of  the  whole 
House,  the  said  amendment  was  read  by  the  clerk  as  follows : — 
**  Provided  always  that  it  shall  not  be  lawful  to,  or  for  the  said 
Catherine  Taylor,  at  any  time  or  times  hereafter,  to  contract  mar- 
riage, or  to  marry  with  the  said  Rev.  William  Birdwood  Clark  (the 
adulterer),  in  the  lifetime  of  the  said  George  Taylor  ;  but  that  any 
such  contract  of  marriage,  or  marriage  as  aforesaid,  shall  be  null 
and  void,  and  shall  be  so  adjudged,  deemed,  and  taken  in  all  courts, 
and  to  all  intents  and  purposes  whatsoever.**^  Then  it  was  moved 
to  agree  with  the  committee  in  this  amendment,  which  being 
objected  to  after  debate,  the  question  was  put  and  resolved  in  the 
negative. 
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MRS.  ADDISON'S  CASE.— Srmion  1801. 

Bill  of  Divorce  hj  Wife,  on  ground  of  Husband's  criminal  conveTsatioo  with 
Wife's  Sister. — Record  of  Judgment  against  Husband  received  in  evidence. 
Debate. — Speech  of  Lord  Thurlow. — Held  that  after  Husband's  criminal 
commerce  with  his  Wife's  Sister,  intercourse  between  Husband  and  Wife 
would  be  incestuous. — Bill  passed. 

On  the  4th  of  February,  1 801,  a  petition  was  presented  to  the  House 
of  Lords  on  behalf  of  Mrs.  Addison,  wife  of  Edward  Addison,  pray- 
ing leave  to  bring  in  a  bill  for  dissolving  her  marriage,  and  to  enable 
her  to  marry  again.     The  petition  was  ordered  to  lie  on  the  table. 

6  March. — It  was  ordered  that  the  petition  "  be  taken  into  con- 
sideration on  Friday  next,  and  that  the  Lords  be  summoned." 

13  March. — Leave  was  given  to  bring  in  the  bill.  The  sentence 
of  the  Ecclesiastical  Court,  at  the  suit  of  Mrs.  Addison  against  her 
husband,  was  thereupon  delivered  in  ;  the  bill  read  a  first  time,  and 
the  usual  order  made  for  the  attendance  of  the  petitioner  at  the 
bar  of  the  House  on  the  second  reading  of  the  bill  f'). 

It  appeared  in  evidence  that  Mr.  Addison  had  maintained  a  crimi- 
nal intercourse  with  his  wife^s  sister,  Mrs.  Campbell,  the  wife  of  Dr. 
Campbell,  a  medical  officer  in  the  service  of  the  East  India  Com- 
pany. For  this  injury  Dr.  Campbell  recovered  a  verdict  against 
Mr.  Addison  for  5000Z.  damages ;  and  Mrs.  Addison  proceeded 
against  him  in  the  Ecclesiastical  Court,  where  she,  in  due  time, 
obtained  a  sentence  of  divorce  a  mensa  et  thoro.  It  was  under  these 
circumstances  that  she  now  applied  to  Parliament  to  be  relieved 
by  bill  of  divorce^  from  all  connexion  with  a  huaband  thus  at 
once  convicted  of  adultery  and  incest.  The  bill  was  supported 
by  evidence  of  which  it  seems  enough  to  say,  that  it  was  eondtmve. 
No  appearance  was  made  for  Mr.  Addison. 

At  the  close  of  the  petitioner's  case,  her  counsel  proposed  to  pot 
in  the  judgment  in  Dr.  CampbelFs  action  against  Mr.  Addison ; 
upon  which  the  following  question  was  propounded  by  the  House: 
**  Whether,  in  a  suit  for  a  divorce  by  the  wife  on  the  adultery  of 
her  husband,  the  record  of  a  judgment  in  an  action  against  that 
husband  for  criminal  conversation  may  bo  given  in  evidence  on  the 

(<i)  It  is  remarkable  that  the  Standing  of  the  order  having  apparently  taken  it 

Order  No.   142,  requiring    the   Peti-  for  granted  that  a  wife  was  not  likely 

tioner'B  attendance  on  the  second  read-  to  seek  divorce  a  ttnculo  matrimo»iL  The 

ing  of  a  Divorce  Bill^  is  addressed  ex-  case  of  Mrs.  Addison  was  undoubtedly 

clusively  to  the  husband ; — the  framers  the  first  example  of  such  an  applicatioo. 
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part  of  the  wife  f"  Counsel  desiring  time  to  answer  this  question, 
the  further  consideration  of  the  bill  was  adjourned. 

24  April. — Counsel  having  been  heard  ;  were  **  informed  that 
the  Lords  were  of  opinion  that  the  judgment  might  be  received^ 
not  as  a  matter  necessary  to  be  proved ;  but  as  a  matter  that, 
under  the  peculiar  circumstances  of  this  case,  the  Lords  did  not 
object  to  receive."  An  office  copy  of  the  judgment  was  accordingly 
proved  and  delivered  in. 

20  May.— The  bill  having  been  read  a  second  time,  stood  com- 
mitted for  this  day ;  when  a  discussion  took  place,  of  which  fortu- 
nately a  report  has  been  preserved  (>*).     The  debate  was  opened  by 

The  Duke  of  Clarence,  who  opposed  the  measure  solely  on  the 
ground  of  the  sex  of  the  petitioner ;  and  concluded  by  moving  that 
the  first  enacting  clause  of  the  bill  be  expunged.     Upon  which, — 

Lord  Thurlow  rose  and  addressed  the  House, — observing  that  he 
had  been  excited  by  the  circumstances  of  this  case  to  examine  the 
whole  subject  of  divorce,  as  it  stood  at  all  periods  of  time,  and  under 
all  circumstances.  He  had  considered  the  manner  in  which  the 
crime  of  adultery  was  treated  by  the  Levitical  law,  by  the  Mosaic 
institutions,  and  by  the  Gospel ;  and  he  found  in  all  of  them,  that  the 
woman  might  be  put  away  by  her  husband  for  adultery,  and  there 
was  no  express  injunction  that  a  wife  might  not,  on  the  same  crime 
of  adultery  having  been  proved  against  the  husband,  obtain  a  sepa- 
ration from  him ;  nor  was  there  any  prohibition  restraining  the 
parties  from  marrying  again.  In  modem  times,  divorces  had  been 
granted  by  the  legislature  a  vinculo  matrimonii^  upon  proof  of  adul- 
tery by  the  wife.  And  the  necessity  of  appealing  to  the  legislature 
for  such  a  separation,  arose  from  the  Ecclesiastical  Courts  not  feel- 
ing themselves  warranted  to  do  more  than  to  grant  a  divorce  a 
mensa  et  tharo  ;  which  was,  in  one  point  of  view,  sufficient ;  because 
it  put  an  end  to  the  marriage  connexion,  as  there  could  be  no  further 
cohabitation  unless  a  reconciliation  took  place.  The  House  passed 
bills  of  divorce  in  a  variety  of  circumstances.  In  all  such  cases  their 
Lordships  governed  thdr  conduct  by  the  particular  circumstances 
of  each  particular  case  under  consideration.  Indeed  he  knew  not 
how  they  could  do  otherwise  ;  because  with  respect  to  divorce,  he 
knew  of  no  rule  to  direct  their  conduct,  or  to  limit  the  wisdom  and 
discretion  of  the  House.  Where  was  he  to  look  for  such  a  rule  I 
Was  it  to  be  found  in  the  common  law! — Was  it  prescribed  by 
special  statute  I — Was  it  enforced  by  reason,  by  common  sense,  by 

(')  See  the  Parliamei\^ary  Debates  of  this  period. 

Q(l2 
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morality  or  religion !  No  such  thing.  What  was  the  nature  of  the 
objection  to  granting  the  petitioner,  a  mnch  injured  wife,  the  divorce 
which  she  prayed  for  t  Let  the  eircumstances  be  duly  weighed  and 
considered.  Mrs.  Addison  complained  of  her  husband,  not  merely 
on  the  ground  of  adultery,  but  on  the  aggravated  ground  of  inces- 
tuous adultery.  Let  their  Lordships  suppose,  by  way  of  illustra- 
tion, that  Mr.  Addison  had  carried  on  a  criminal  connexion  with 
Mrs.  Addison^s  sister  previously  to  his  marriage  with  Mrs.  Addison. 
In  that  case  he  could  not  have  contracted  marriage  with  his  present 
wife,  because  such  marriage  would  have  been  tainted  with  incest,  and 
if  entered  into,  would  have  been  pronounced  by  the  EcdesiasUcal 
Court,  void  in  itself.  Look  then  at  the  question  as  it  actually  stood. 
In  divorces,  expectations  were  sometimes  formed  that  a  reoondli- 
ation  might  take  place  between  the  parties.  But  in  this  case,  were 
Mrs.  Addison  ever  so  much  inclined  to  forgive  her  husband,  a  recon- 
ciliation could  not  legally  take  place;  because  after-connexion 
betwe^i  them  as  man  and  wife  would  be  tainted  with  incest.  Did 
their  LOTdships  see  nothing  immoral  in  compelling  Mrs*  Addison, 
after  what  had  passed,  to  remain  connected  with,  and  under  the 
power  of,  her  husband!  A  noble  Lord  who  sat  near  him  had 
suggested  a  case  which  might  have  been  brought  to  their  Lordships^ 
bar,  though  it  ended  otherwise ;  and  that  was  the  well-known  case 
of  Lord  Audley,  who  had  been  guilty  of  an  injury  to  his  lady  of  a 
still  deeper  dye.  He  had  compelled  his  menial  servant  to  commit 
a  rape  upon  his  lady,  and  he,  at  the  same  time,  committed  an  unna- 
tural crime  upon  that  servant  himself.  Supposing  that  in  that  case 
the  lady  had  petitioned  the  House  for  a  divorce  bill,  would  their 
Lordships  have  refused  the  prayer  of  such  a  petitioner !  This  case 
of  Mrs.  Addison  certainly  fell  short  of  that  of  Lady  Audley,  but  it 
was  nevertheless  extremely  flagrant  in  its  circumstances ;  and  at  the 
same  time  so  widely  distinguished  in  its  nature  from  any  that  were 
thereafter  likely  to  form  the  ground  of  an  application  for  divorce  bj 
the  wife  against  the  husband,  that  it  appeared  to  his  mind  atterly 
irreconcileable  to  every  principle  of  justice  for  their  Lordships  to 
refuse  this  divorce.  Another  ground  he  would  just  mention  why  the 
bill  ought  to  pass  the  Committee.  He  understood  Mrs.  Addison 
had  children ;  one  of  them  a  female.  By  the  law  of  England,  the 
children  were  under  the  authority  and  power  of  the  father.  Now 
their  Lordships  must  agree  that  such  a  father,  as  Mr.  Addison  had 
proved  himself  to  be,  was  unfit  to  be  entrusted  with  the  educatioo 
of  an  innocent  and  virtuous  daughter.     On  these  considerations,  and 
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afl  no  reconciliation  between  the  hufiband  and  the  wife  could  be 
legally  made ;  and  as  the  end  and  object  of  the  marriage  was  decided, 
he  should  vote  for  the  clause  standing  as  part  of  the  bill. 

The  Lord  Chancellor  (Eldon)  observed  that  the  public  were  highly 
indebted  to  the  noble  and  learned  Lord  for  the  very  able  manner  in 
which  he  had  laid  down  the  law  of  divorce ;  and  the  sound  argu- 
ments that  he  had  raised  upon  it.  He  must  confess  that  his  opinion 
had  been  greatly  affected  by  the  new  light  in  which  his  learned 
friend  had  placed  it.  He  had  formed  an  opinion,  after  much  con- 
sideration, which  went  to  the  opposite  of  the  conclusion  of  his  learned 
friend ;  but  as  his  learned  friend  had  pointed  out  plainly  and  expli- 
citly, that  the  end  and  object  of  marriage  was  in  this  case  concluded 
irrecoverably ;  that  no  reconciliation  could  be  hoped  for — because 
any  reconciliation  would  be  illegal,  from  the  act  of  adultery  com- 
mitted having  been  an  act  of  incestuous  adultery  (") — ^he  should  feel 
little  difficulty  in  giving  way  to  the  greater  wisdom,  experience,  and 
judgment  of  his  learned  friend ;  as  he  was  now  satisfied  that  the 
divorce  in  the  present  instance,  from  the  specialties  of  the  case, 
stood  manifestly  contradistinguished  from  any  other  application  by 
a  wife  for  a  divorce,  that  was  likely  to  be  brought  before  the  House; 
and  that  the  bill  might  pass  without  operating  as  a  dangerous  prece- 
dent. At  the  same  time,  he  must  retain  the  opinion  that  upon  an 
application  by  a  wife,  on  the  adultery  of  her  husband,  for  a  divorce, 
the  application,  resting  on  that  simple  and  distinct  ground,  ought, 
for  the  sake  of  securing  the  morals  of  the  public,  to  be  resisted  and 
refused  Q).  It  was  to  be  considered  that  adultery  committed  by  a 
wife,  and  adultery  committed  by  a  husband,  were  widely  different 
in  their  consequences.  The  adultery  of  a  wife  might  impose  a  spu- 
rious issue  upon  the  husband,  which  he  might  be  called  upon  to 
dedicate  a  portion  of  his  fortune  to  educate  and  provide  for. 
Whereas  no  such  injustice  could  result  to  the  wife  from  the  adultery 
of  her  husband ;  and  in  many  cases,  not  only  a  reconciliation  might 
be  brought  about,  but  it  became  the  especial  duty  of  the  wife  to 
forgive  her  husband  from  motives  of  tenderness  and  concern  for  the 
interests  of  her  innocent  children. 

Lord  Rosslyn  begged  also  to  confess  his  obligations  to  the  noble 

(')  TLiB  passage  is  perhaps  inaccu-  Q)  See,  however,  Mrs.  Moffat's  case, 

rately  reported.    It  was  not  merely  the  infra,   where   Lord    Eldon   expresses 

incestuous  character  of  the  adultery,  twice  over  his  opinion  that  a  wife  had 

but  the  relationship  of  the  wife  to  the  as  good  a  claim  as  a  husband  to  this 

party  with  whom  the  crime  was  com-  species  of  relief, 
mitted  that  prevented  reconciliation. 
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and  learned  Lord  (Thurlow).  It  had  not  ooourred  to  his  mind  that 
a  reconciliation  could  not  legally  take  place.  His  objections  to 
the  bill  were  in  a  great  measure  removed.  It  stood  upon  strong 
special  grounds,  and  might  safely  pass. 

The  bill  afterwards  passed  both  Houses,  and  received  the  royal 
assent ;  the  custody  and  education  of  the  children  having  been  pro- 
vided for  by  the  following  clause : — **  And  in  order  to  secure,  as  far 
as  circumstances  will  admit,  the  virtuous  education  of  the  children 
of  the  said  Jane  Campbell,  be  it  declared  and  enacted,  that  it  shall 
not  be  lawful  for  the  said  Edward  Addison  to  remove  his  daughter 
from  the  care  and  custody  of  her  mother,  during  her  minority ;  and 
that  the  son  and  daughter  of  the  said  Edward  Addison  shall,  during 
their  respective  minorities»  be  deemed  and  taken  to  be,  to  all  intents 
and  purposes,  wards  of  the  High  Court  of  Chancery." 


DR.  CAMPBELL'S  CASE— Session  1801. 

Clause  to  prevent  Mrs.  Campbell  from  marrying  during  the  Husband's  lifetime 
inserted,  but  afterwards  struck  out. — Clause  to  prevent  marringe  of  the 
Paramours  inserted,  and  left  in  Bill  as  passed. 

This  bill  passed  on  a  repetition  of  the  evidence  which  had  sup- 
ported the  case  of  Mrs.  Addison.  On  the  third  reading,  the  fol- 
lowing clause  was  added,  by  way  of  rider :— *^  Provided  that  it  shall 
not  be  lawful  for  the  said  Jessy  Campbell  to  contract  a  second 
marriage  in  the  lifetime  of  the  said  James  Campbell ;  but  that  any 
such  marriage  shall  be  null  and  void.*^^  Which  clause  being  ob- 
jected to,  after  debate  the  question  was  put,  and  carried  in  the 
affirmative  (").  Then  another  clause  was  proposed  to  be  inserted, 
by  way  of  rider,  as  follows  :~^'  Provided  also  that  in  case  the  said 
Jessy  Campbell  shall  at  any  time  contract  marriage  with  the  said 
Edward  Addison,  such  marriage  shall  be  and  is  hereby  declared  to 
be  null  and  void  to  all  intents  and  purposes.'*  This  clause  was 
agreed  to,  and  forms  part  of  the  act  {"). 


(")  This  clause,  however,  was  after-  fluous ;  as,  by  the  law  of  the  land,  Mrs. 

wards  stmck  ont,  most   probablj  by  Campbell  was  sufficiently  prohibited 

the  Commons.    It  does  not  appear  in  from  marrying  a  man  who  had  been 

the  Act  as  ultimately  passed.  the  husband  of  her  own  sister.    Vide, 

(*)  It  may  be  doubted  whether  this  however,  a  similar  clause  in  Mrs.  Tur- 

amendment  was  not  somewnat  super-  ton's  case,  infra. 


PARLIAMENTARY   DIVORCE.  599 


MR.  CREWKS  CASE.— Session  1801-2. 

Marriage  celebrated  in  Jamaica  without  Banns  or  Licence. — Preliminary  inquiry 
as  to  its  validity. — Evidence  against  Wife  complete, — ^bnt  owing  to  neglect 
and  irregularity  on  Husband's  part — Bill  rejected. 

The  marriage  in  this  case  was  had  in  Jamaica  without  banns  or 
licence,  in  1780;  and  Mr.  Sewell,  late  Attorney-General  of  the 
colony,  was  examined  touching  its  validity,  according  to  the  law  of 
Jamaica ;  and  gave  his  opinion,  that  the  law  of  Jamaica,  with  re- 
spect to  marriage,  stood  then  as  it  did  in  this  kingdom  before  the 
passing  of  the  Marriage  Act  of  the  26th  of  George  II. ;  adding,  that 
there  was  an  Act  of  the  Legislature  making  it  penal  in  a  minister 
to  solemnise  a  marriage  without  banns  or  licence;  but  that  act 
he  considered  to  affect  not  the  marriage,  but  the  person  solem- 
nising it. 

A  verdict  had  been  recovered  by  Mr.  Crewe  for  3000/.  damages, 
against  Sir  Henry  Eaglefield,  Bart.  But  the  evidence^  though 
completely  establishing  the  wife'^s  adultery,  was,  in  many  respects, 
not  favourable  to  the  husband.  The  visits  of  Sir  Henry  commenced 
in  1794,  and  were  continued  till  the  separation  of  Mr.  Crewe  from 
his  wife ;  which  event  took  place  in  1799.  These  visits  were  paid 
under  circumstances  which  make  it  not  easy  to  believe  that  the 
husband  was  ignorant  of  the  object  which  led  to  them  ;  or  of  the 
frequency  of  their  repetition.  During  the  five  years  prior  to  the 
separation,  which  afterwards  took  place,  the  parties  had  lived  chiefly 
in  London.  It  appeared  that  Mr.  Crewe  was  accustomed  to  go 
very  much  abroad  in  the  evenings,  staying  out  till  late  hours,  and 
leaving  his  wife  at  home  without  society.  He  also,  from  time  to 
time,  absented  himself  for  several  days  together,  on  excursions  of 
amusement.  During  these  periods  of  neglect  and  of  solitude,  the 
visits  of  Sir  Henry  were  received  by  Mrs.  Crewe ;  but  it  did  not 
appear  that  there  was  any  proof  of  adultery  till  after  the  separa- 
tion. The  action  against  Sir  Henry,  too,  was  undefended.  The 
circumstances  of  the  case  (which  underwent  a  very  minute  scrutiny) 
did  not  appear  to  warrant  the  relief  prayed  for ;  and  the  bill, 
accordingly,  was  rejected. 
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CAPTAIN  BONHAM'S  CASE.— Sesmon  1802. 

Statement  in  Preamble  that  there  was  no  issue  of  the  Marriage  save  a  particular 
Child  mentioned ; — ^bnt  no  Ciaase  in  Act  bastardising  the  others. 

The  petitioner  was  an  officer  in  the  naval  Berrice  of  the  East 
India  Company.  In  1797,  being  appointed  to  duty  on  the  Manilla 
Coast,  it  was  deemed  advisable  by  the  friends  and  relatives  of  his 
wife,  that  she  should  return  to  this  country  ;  and,  accordingly,  in 
the  month  of  June,  1797,  she  embarked  for  London.  On  the  29th 
of  October,  1798,  the  petitioner  himself  arrived  in  England,  after  a 
separation  of  sixteen  months  from  his  wife ;  and  being  informed 
that  she  was  living  in  adultery,  he  abst-ained  from  all  intercourse  or 
communication  with  her ;  brought  an  action  against  her  paramour, 
and  recovered  a  verdict  for  3000/.  damages. 

It  appeared  in  evidence,  that  Mrs.  Bonham,  on  her  voyage  home, 
was  delivered  of  a  child,  which  the  petitioner  admitted  to  be  his; 
but  she  afterwards,  on  the  8th  day  of  April,  1799,  being  one  hun- 
dred and  sixty-one  days  after  her  husband's  arrival  in  England, 
was  delivered  of  another  full-grown  child,  of  which  the  petitioner 
could  not  possibly  have  been  the  father. 

The  bill  passed,  and  the  preamble  of  the  Act  states,  that  *' there 
was  no  other  legitimate  issue  of  the  said  marriage,  save  the  first 
mentioned  child ;"  but  no  clause  is  introduced  to  bastardise  the 
other  child;  nor  is  it  made  the  subject  of  any  declaratioQ  or 
enactment. 


MR.  WOODCOCK'S  CASE.— Session  1802. 

Where  a  voluntary  Separation  had  taken  place  for  a  cause  palpably  inadequate^ 

Bill  of  Divorce  for  subsequent  Adultery  rejected. 

4  March. — The  order  of  the  day  being  read  for  the  second  reading, 
it  was  moved  that  the  said  order  be  discharged;  which  being  objected 
to,  after  debate  thereon,  the  question  was  put,  and  it  was  resolved  in 
the  negative.  Counsel  were  then  called  in,  and  Mr.  Adam  was 
heard  in  support  of  the  bill ;  and  having  stated  the  contents  of  a 
deed  of  separation  mentioned  in  the  bill,  where  it  was  stated,  that 
**  by  reason  of  certain  unhappy  differences  which  had  arisen  between 
the  petitioner  and  his  wife,  they  had  resolved  to  live  apart  and 
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separate  from  each  other ;"  it  was  moved  that  the  oomisel  be  asked 
if  he  had  any  evidence  as  to  the  nature  of  the  difierences !  Counsel 
answered,  ^<  I  had  no  instructions  originally  respecting  any  evidence 
of  that  sort ;  but  I  have  since  inquired  whether  there  is  any  such 
evidence ;  and  I  am  now  instructed  to  state,  that  I  can  call  a  per- 
son who  will  prove  that  she  knew  Mr.  and  Mrs.  Woodcock,  and 
that  their  course  of  living  was  perfectly  difiTerent,  and  their  society 
different ;  and  that  the  society  with  which  Mrs.  Woodcock  asso- 
ciated was  of  a  sort  that  led  her  into  the  greatest  extravagance.^ 
The  bill  was  rejected. 


MR.  HOARE'S  CASE.— Session  1802. 

Two  verdicts  at  law  against  Husband. — Both  "approved  of  by  Judge  who 
presided  at  the  Trials. — ^Petition  of  Husband  for  Bill  of  Divorce  rejected, 
no  grounds  in  support  of  it  being  stated. 

Mr.  Dallas,  the  counsel  for  the  bill,  being  asked  if  there  had  been 
any  proceedings  in  the  Courts  of  Common  Law,  stated,  that  an 
action  had  been  brought  by  the  petitioner  against  Alexander  Allan, 
Esq.,  mentioned  in  the  bill,  for  criminal  conversation  with  Mrs. 
Hoare ;  which  action  was  tried  before  Lord  Kenyon  and  a  Special 
Jury,  in  the  Court  of  King's  Bench ;  when  a  verdict  was  given  against 
the  plaintiff,  upon  the  evidence  produced  on  his  part;  that  in  course 
of  the  trial  certiun  evidence  waa  offered  on  the  part  of  the  plaintiff, 
which  the  learned  Judge  thought  inadmissible ;  that  afterwards,  on 
application  to  the  Court  of  King^s  Bench,  for  a  new  trial,  upon 
the  ground  that  the  evidence  which  had  been  rejected  ought  to 
have  been  received,  the  Court  granted  a  new  trial,  which  was  had 
accordingly ;  and  in  the  course  of  which,  the  evidence  offered  at  the 
first  trial  waa  admitted,  and  went  to  the  Jury;  who,  however, 
found  for  the  defendant ;  and  Mr.  Dallas  also  thought  it  his  duty  to 
state  to  the  House,  that  both  verdicts  were  approved  of  by  Lord 
Kenyon.  Counsel  were  then  asked  what  grounds  they  had  to  offer 
in  favour  of  the  relief  sought,  after  the  facts  he  had  stated  relative 
to  the  issue  of  the  trials  at  law ;  and  being  heard  thereupon,  it 
was  ordered  that  the  further  consideration  of  the  case  be  adjourned. 
On  the  19  th  February,  a  petition  to  withdraw  the  petition  and  bill, 
and  to  exhibit  another  petition  and  bill  in  lieu  thereof,  was  pre- 
sented.    An  order  for  leave  was  granted,  and  a  new  petition, 
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accompanied  with  a  new  bill,  was  thereupon  presented,  and  ordered 
to  be  taken  into  consideration ;  for  which  purpose  the  Lords  were 
summoned.  On  the  26th  February,  the  petition  was  considered; 
and,  after  debate,  was  rejected. 


MR.  MOORE'S  CASE.— Session  1805. 

HuflVand  called  in  to  explain  whj  he  had  not  leyied  the  full  amount  of  damages. 
— Stated  that  he  felt  a  moral  scruple,  which  prevented  him  from  taking 
more  than  would  cover  his  expenditure  in  obtaining  relief. — Bill  passed. 

In  this  case  damages  amounting  to  1000/.,  were  awarded  against 
the  adulterer.  The  usual  question  being  put,  whether  they  had 
been  duly  levied,  Mr.  Adam,  of  counsel  for  the  biU,  stated,  that 
Mr.  Moore  felt  that  he  ought  not,  in  conscience,  to  accept  more  of 
the  damages  than  would  indemnify  him  for  the  e^cpense  he  had 
been  put  to,  in  obtaining  the  relief  he  sought  for  the  injury  he  had 
sustained. 

The  petitioner  was  himself  examined  on  this  point,  and  stated 
that  he  had  an  objection  to  recover  them  further  than  to  the  ex- 
tent of  indemnifying  him  against  the  expense  of  the  proceeding. 
This  explanation  appears  to  have  satisfied  the  House ;  and  the  evi- 
dence being  sufficient  and  satisfactory,  the  bill  passed. 


MRS.  TEUSH'S  CASB.--Sib8sion  1806. 

Bill  of  Divorce  by  Wife  on  ground  of  Husband's  adultery. — Debate. — ^Bill  to  be 

read  second  time  that  day  three  months. 

The  parties  intermarried  in  1790,  and  had  issue,  two  children, 
who  died  in  early  infancy.  In  March,  1796,  Mr.  Teush  formed  a 
connexion  with  a  female  named  Sarah  Evans,  for  whom  he  hired 
apartments  in  Chenies  Street,  Bedford  Square^  where  she  resided  for 
upwards  of  a  year ;  he  visiting  her  there  under  the  name  of  Thorley. 
They,  subsequently,  left  these  apartments ;  but  returning  again  at 
the  end  of  a  week,  they  declared  themselves  married ;  and  from 
thenceforth  Sarah  Evans  was  called  Mrs.  Thorley ;  he  sleeping 
with  her  as  her  husband. 

All  this  time  Mr.  Teush  had  a  house  in  Fenchurch  Street,  in  the 
City  of  London ;  and  also  a  country  place  in  Hertfordshire,  where 
his  real  wife  resided. 
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In  proceas  of  time,  Mr.  Teueh  had  several  children  by  Sarah 
Evans ;  and  the  result  was  that  he  threw  off  all  disguise,  and  per- 
mitted her  to  assume  publicly  the  name  of  Mrs.  Teush;  passing  her 
off  as  his  wife  in  the  city,  where  he  carried  on  the  business  of  a 
merchant. 

Besides  the  shameful  and  open  profligacy  of  his  conduct  with 
Sarah  Evans,  Mr.  Teush^s  treatment  of  his  wife  was  proved  to 
have  been  harsh,  insulting,  and  brutal ;  while  the  deportment  of 
Mrs.  Teush,  on  the  other  hand,  was  shown  to  have  been  throughout 
amiable,  forbearing,  exemplary,  and,  in  all  respects,  irreproach- 
able ;  it  appearing,  not  only  that  she  excited  the  respect  and 
sympathy  of  all  the  considerable  families  in  her  neighbourhood,  but 
that  even  her  false  husband  himself  freely  acknowledged  her  merit 
and  her  injuries. 

Mrs.  Teush  was  at  last  driven  to  the  extremity  of  a  proceeding 

in  Doctors'  Commons ;  where  she,  in  due  time,  obtained  a  sentence 

lof  divorce,  and  an  award  of  alimony  against  her  husband ;  who, 

however,  uniformly,  as  it  accrued,  refused  to  pay  it,  until  compelled 

by  legal  process. 

These  were  the  circumstances  under  which  this  bill  was  sub- 
mitted to  the  consideration  of  the  House  of  Lords. 

On  the  order  of  the  day  (17th  June),  being  read  for  the  second 
reading, 

The  Bishop  of  St.  Asaph  (Dr.  Horsley)  observed,  that  the  case 
was  one  of  great  and  peculiar  importance.  He  was  of  opinion,  that 
however  hard  the  rule  might  press  upon  a  few  individuals,  it  would, 
on  the  whole,  be  better  if  no  bill  of  this  kind  were  passed.  With 
respect  to  the  present  case,  he  must  say,  it  exhibited  the  grossest 
infidelity.  It  was  not  a  single  action  upon  sudden  impulse  of  pas- 
sion ;  but  a  deliberate  abandonment  of  a  well-deserving  woman, 
and  a  taking  up  of  a  strumpet  to  his  arms,  in  which  he  persevered 
for  many  years.  The  case  of  Mrs.  Addison  (^)  was  very  distin- 
guishable from  the  present.  There  the  wife  would  herself  have 
been  guilty  of  incest  if  she  had  returned  to  her  husband.  There 
was  nothing  of  that  kind  in  the  case  now  before  the  House.  He 
could  not  understand  how  the  lady's  circumstances  would  be  im- 
proved by  a  dissolution  of  the  marriage,  which  would  involve  the 
loss  of  the  alimony,  awarded  to  her  by  the  Spiritual  Court.  The 
Right  Reverend  Prelate  concluded  by  moving  that  the  bill  be  read 
a  second  time  that  day  three  months. 

(»)  Supra,  p.  694. 
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The  Earl  of  CarnanroD  dissented  from  the  Right  Reverend  Pre- 
late. He  thought  the  eiroumstances  of  the  case  ought  to  induce 
the  House  to  assent  to  the  bill. 

Lords  Hawkesbury  and  Auckland  supported  the  amendment. 

The  Lord  Chancellor  (Eldon)  never  recollected  a  more  favourable 
representation  given  of  any  woman  ;  but  yet,  on  general  grounds  of 
public  morality,  he  felt  it  his  painful  duty  to  give  a  negative  to  the 
original  motion.  The  House  then  divided,  when  there  appeared 
for  the  amendment  10 ;  against  it  7 ;  majority  3. 

The  fate  of  this  remarkable  case,  though  special  in  its  circum- 
stances, strongly  exemplifies  the  disinclination  of  the  legislature  to 
countenance  or  encourage  bills  for  divorce  at  the  suit  of  the  wife. 
The  merits  of  Mrs.  Teush^s  claim,  however,  were,  in  some  degree, 
weakened  by  the  tardiness  of  her  appeal  to  Parliament.  The  pre- 
cise date  of  the  decree  of  the  Consistory  Court,  does  not  appear 
from  the  Journals ;  but  it  was  probably  in  1800,  or  1801 ;  as  the 
first  yearns  alimony  was  stated  to  have  been  applied  for  by  Mrs. 
Teush,  in  December  1801.  Whereas  the  petition  to  the  House  of 
Lords  for  leave  to  bring  in  the  bill,  was  not  presented  till  the  9th 
April,  1805 ;  so  that,  in  all  probability,  she  did  not  originally  con- 
template the  final  step  of  a  divorce  a  vinctdo* 

In  a  pecuniary  point  of  view,  moreover,  the  passing  of  the  bill 
would  not  have  benefited  Mrs.  Teush.  By  the  marriage  settie- 
ment  she  was  secured  to  her  separate  use  in  100/.  per  annum,  which 
was  regularly  paid  to  her  by  the  trustee  of  the  settlement;  and  the 
alimony  awarded  by  the  Consistory  Court  must,  of  course,  have  had 
reference  to  the  circumstances  of  her  husband ;  who,  although  he 
continued  to  live  in  adultery  with  Sarah  Evans,  does  not  appear 
by  any  direct  act,  after  the  separation,  to  have  molested  or  dis- 
turbed Mrs.  Teush.  How  far  such  considerations  ought  to  weigh 
in  granting  or  withholding  divorce  for  adultery,  is  a  question  with 
respect  to  which  opinions  may  differ.  It  appears  that  the  remedy 
refused  to  Mrs.  Teush  by  the  House  of  Lords,  was  afterwards 
granted  to  her  by  the  Commissaries  at  Edinburgh.  Her  husband 
having  proceeded  to  Scotland,  where  he  lived  in  adultery,  Mib. 
Teush  resorted  to  the  Scottish  jurisdiction,  and  obtained  sentence 
of  divorce  a  vinculo  matrimonii  (^). 

(')  See  Ferguson's  Consistory  Be-  1  Sh.  and  McL.^  and  the  authorities 

ports.    As  to  the  power  of  a  Scotch  therein  commented  upon ;  Monro  « 

Court  to  dissolve  an  English  marriage,  Munro,  1  Bob.  61 1,  and  Doe  Dem^  Birt- 

see  the  Speech  of  Lord  Brougham,  in  whistle  v.  VardeU,  1  Bob.  633. 
the  case  of  Warrender  v,  Warrender, 
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MAJOR  BLAND'S  CASE.— Session  1808. 

Recrimination. — ^Where  it  appeared  that  the  Petitioner  had  a  Woman  in  keeping, 
whom  he  paseied  off  as  his  Wife. — His  Bill  rejected. 

The  petitioner  had  recovered  a  verdict  against  the  paramour 
for  SOOL  But  Mrs.  Bland's  counsel  having  been  heard  on  her 
behalf,  called  witnesses  who  swore  that  Major  Bland's  conduct  had 
been  extremely  culpable ;  it  appearing,  among  other  scandalous 
improprieties,  that  he  had  a  woman  in  keeping,  whom  he  passed  off 
as  Mrs.  Bland.     The  bill  was  rejected. 


COLONEL  POWLETirS  CASE.— Session  1809. 

Evidence  which  had  satisfied  Jary  and  Ecclesiastical  Conrt^ — ^not  satisfactory  to 

the  House. — BiU  rejected. 

In  this  case  the  evidence  of  adultery,  though  not  strong,  had 
satisfied  a  Jury,  who  awarded  3000/.  damages  against  Lord  Sack- 
ville.     It  had  also  satisfied  the  Ecclesiastical  Court. 

On  the  10th  June,  1808,  the  petitioner,  who  resided  at  South- 
ampton, having  gone  on  a  boating  excursion  for  the  day,  advantage 
was  taken  by  Mrs.  Powlett,  of  his  absence,  to  repair  to  Winches- 
ter, where  she  drove  to  the  White  Hart  Inn.  In  about  twenty 
minutes  after,  aqd  evidently  by  mutual  concert.  Lord  Sackville 
made  his  appearance.  It  was  proved  that  they  passed  about  three 
quarters  of  an  hour  together,  in  one  of  the  bedrooms,  where  they 
were  found,  under  circumstances  of  great  suspicion;  but  nothing 
approaching  to  direct  or  positive  evidence  of  adultery  was  estab- 
lished. On  the  1st  June,  1809,  the  question  being  put  whether  the 
biU  should  be  read  a  second  time,  it  was  resolved  in  the  negative(y). 


(7)  Let  any  one  consider  the  state 
of  matters  produced  by  this  decision  of 
the  House,  and  then  say  whether  it 
would  not  have  been  better  to  pass  the 
bill,  than  leave  the  parties  condemned 
to  a  hateful  union,  after  such  an  ex- 
piBcation.  But  who  is  to  decide  that 
the  evidence  which  convinced  the  jury 


and  the  Ecclesiastical  Court,  but  which 
did  not  convince  the  Lords,  was  in 
itself  satisfactory  I  Here  lies  the  diffi- 
culty ;  to  which  indeed  aU  parties  must 
continue  to  be  exposed  so  long  as  an 
ordeal  of  three  distinct  tribunals  is 
required  to  be  gone  through  in  order 
to  obtain  divorce  a  vinculo  nuMtrifnonii, 
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MR.  LOVEDEN'S  CASE.— Session  1811. 

Verdict  at  law  against  Petitioner. — Bill  neverthelees  pasaed  both  Houaes,— bat  in 
consequence  of  clause  introduced  by  Commons,  Petitioner  prayed  the  Lords 
that  the  Bill  as  amended  might  not  pass. — Further  consideration  ordered 
that  day  six  months. 

The  oounsel  for  the  bill  admitted  that  an  action  had  been  brought 
against  the  adulterer,  and  that  the  verdict  had  been  against  the 
petitioner.  The  evidence,  however,  was  gone  into,  and  disclosed  a 
strong  case  in  favour  of  relief;  and  some  circumstances  appeared, 
which  had  not  been  proved  before  the  Jury.  The  bill,  accordingly, 
passed  the  House  of  Lords,  and  was  sent  to  the  Commons,  who 
also  passed  it ;  but  with  an  amendment  which  proved  so  distasteful 
to  Mr.  Loveden,  that  on  the  26th  June,  1811,  he  presented  a  pe- 
tition to  the  House  of  Lords,  setting  forth  that  the  bill  had  been 
returned  to  their  Lordships,  with  a  very  material  alteration  made 
therein,  by  the  introduction  of  two  clauses  ;  one  for  annulling  the 
settlement  made  upon  the  marriage ;  and  the  other  for  compelling 
the  petitioner  to  allow  Mrs.  Loveden  400/.  a  year  for  life ;  and  fur- 
ther representing  that  she  was  then  living  in  adultery  with  her  para- 
mour ;  and,  consequently,  submitting  to  the  House,  that  the  clause 
for  making  a  permanent  provision  of  4:001  a  year  for  her,  had  a 
manifest  tendency  to  loosen  the  bonds  of  conjugal  fidelity ;  and  the 
allowing  it  would  be  a  premium  to  the  wife  for  the  commission  of 
adultery ;  and,  therefore,  most  humbly  praying,  that  their  Lord- 
ships would  be  pleased  not  to  pass  the  bill  with  such  a  clause 
therein. 

27th  June.  The  amendments  of  the  Commons  were  ordered  to 
be  taken  into  consideration  on  that  day  six  months.  The  bill  was 
thereupon  abandoned  (*). 


LORD  CLONCURRY'S  CASE— Session  1811. 

Debate  as  to  receiving  in  evidence  a  Letter  by  Wife  to  Husband  confessing 
Adultery. — Precedents  cited.'^Resolved  in  the  negative. — Letter  by  "Wife 
to  Husband's  Agent,  on  proof  that  it  was  not  written  in  consequence  of  any 
threat  or  promise  received,  de  bene  etse. — Petitioner  examined. — Stated  his 
reasons  for  allowing  Lady  Cloneurry  to  remain  in  his  house  after  discoveij 
of  her  infidelity. — Bill  passed. 

There  was  put  in  the  record  of  a  judgment  for  20,000/.  damages, 
against  the  adulterer.  Sir  John  Piers,  Bart.  The  facts  were  shorUy 
these : — 


C)  See  2  Hag.  Rep.  1. 
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Lord  and  Lady  Cloncurry  intermarried  in  1803.  The  adulte- 
rous intercourse  appeared  to  have  commenced  in  the  beginning  of 
April  1806,  and  was  discovered  by  his  Lordship,  about  the  middle 
of  May  thereafter,  but  she  did  not  finally  quit  his  house  till  some 
time  in  June.  The  precise  day  cannot  be  collected  from  the 
Journals. 

It  also  appeared  that  a  duel  had  been  fought  between  Lord  Clon- 
curry and  Sir  John  Piers,  and  that,  on  the  same  day,  his  Lordship 
ordered  Lady  Cloneurry^s  maid  to  sleep  with  her  Ladyship. 

An  attempt,  however,  was  made  to  prove  that  after  the  duel, 
early  in  the  morning,  Lord  Cloncurry  came  home  and  went  to  bed 
with  Lady  Cloncurry.  But  this  was  not  proved ;  for  on  the  con- 
trary, it  appeared  that  Lady  Cloncurry  having  acknowledged  a 
criminal  connexion  with  Sir  John  Piers,  the  duel  was  the  conse- 
quence of  that  disclosure,  and  Lord  Cloncurry  ordered  the  maid  to 
sleep  with  her  from  thenceforth,  which  she  did,  his  Lordship 
declaring  that  he  would  sleep  with  her  no  more. 

25  February,  1811. — Mr.  Dampier  proposed  to  give  in  evidence 
a  letter,  dated  25th  May,  1806,  addressed  to  Lord  Cloncurry  from 
her  Ladyship,  and  which  he  said  contained  a  confession  of  her 
criminality  with  Sir  John  Piers. 

The  reception  of  this  letter  as  evidence  was  objected  to  by  Lady 
Cloncnrry's  counsel,  Mr.  Garrow,  and  the  point  was  fully  argued  on 
both  sides.  Counsel  were  then  directed  to  withdraw ;  and  it  was 
moved  ^^  that  the  letter,  dated  the  25th  May,  1806,  stated  to  con- 
tain a  confession  by  Lady  Cloncurry,  and  proved  to  be  in  her  hand- 
writing, and  offered  in  evidenceon behalf  of  the  petitioner, be  received 
in  evidence ;"  and  a  debate  arising  thereupon,  it  was  adjourned. 

28  February. — The  counsel  for  the  bill  was  asked  if  he  had  found 
any  precedents  relative  to  the  letter  in  question ;  and  answered 
that  there  were  several:  namely.  Sir  William  Morrice*s  bill,  18th 
Mardi,  1737;  Sir  Edward  Baynton's,  1st  March,  1783;  Street's, 
25th  March,  1793;  Brown's,  25th  March,  1793;  Cecil's,  8th 
April,  1794;  Shadwell's,  26th  February,  17^6;  and  Taylor's, 
19th  February,  1801. 

The  counsel  for  Lady  Cloncurry  was  asked  if  they  had  seen  the 
precedents  referred  to ;  and  they  answering  in  the  negative,  and 
praying  time  to  consider  them,  it  was  ordered  that  the  further  con- 
sideration be  adjourned. 

6  March. — Counsel  having  been  heard,  and  the  question  being 
put  whether  the  letter  of  the  25th  May,  1806,  should  be  received 
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in  evidenoe,  it  was  resolyed  in  the  negative.    (Lords  Eldon  and 
Erskine  present.) 

3  May. — The  counsel  for  the  petitioner  tendered,  in  evidence,  a 
letter  written  by  Lady  Cloncurry  to  Mr.  Thomas  Ryan»  the  agent 
of  Lord  Cloncurry  in  Ireland,  dated  the  30th  of  August,  1806. 
Mr.  Garrow  objected  to  the  reception  of  this  letter  in  evidence. 
Mr.  Dallas  replied. 

The  counsel  for  Lady  Cloncurry  were  asked  if  this  letter  was 
received  in  the  Ecclesiastical  Court,  and  answered  in  the  affirma- 
tive ;  whereupon  Mr.  Thomas  Ryan  was  called  in  and  asked  if  he 
knew  the  hand-writing  of  Lady  Cloncurry,  and  answered  in  the 
affirmative. 

Q.  Did  you,  in  August  1806,  receive  that  letter!  (showing  a 
letter  to  him). — ^A.  I  did. 

Q.  What  time  was  it  when  Lady  Cloncurry  left  Lord  Cloncurry's 
house! — A.  In  June,  1806. 

Q.  Had  you  written  to  Lady  Cloncurry,  so  that  she  could  have 
received  your  letter  before  the  date  of  the  30th  August,  1806  ! — 
A.  I  had. 

Q.  Was  the  letter  that  you  received  written  in  consequence  of 
any  promise  or  threat  made  by  you  to  her. 

Mr.  Garrow  objected  to  the  question.  Then,  in  order  to  prove 
that  regular  notice  had  been  given  to  Lady  Cloncurry  to  produce 
all  letters  received  by'  her  from  Thomas  Ryan  during  the  yeans 
1806  and  1807,  a  witness  was  called,  who  proved  that  he  had  served 
a  notice  on  her  Ladyship,  to  produce  all  such  letters ;  which  being 
done,  Thomas  Ryan  was  again  called  in  to  give  parole  evidence  of 
the  contents  of  his  letters  to  Lady  Cloncurry. 

Q.  Had  you,  in  any  letter  written  by  you,  made  any  promise  or 
threat  to  Lady  Cloncurry,  to  induce  her  to  make  the  confession 
contained  in  that  letter ! — A.  No. 

Q.  What  was  the  substance  of  your  letter  as  far  as  you  can 
recollect ! — ^A.  It  was  simply  an  answer  to  a  letter  of  inquiry  by 
her  Ladyship,  about  Lord  Cloncurry  and  the  children.  The  witness 
added  that  he  believed  he  took  the  liberty  of  saying,  that  he  hoped 
she  would  not  be  induced,  by  anything  whatever,  to  think  of  the 
person  who  had  been  instrumental  in  seducing  her. 

{By  a  Lord. — Lords  Eldon,  Redesdale,  and  EUenbolrough  being 
present).  Q.  Had  you  told  her  anything  about  there  being  any 
chance  of  my  Lord's  forgiving  her ! — A.  No. 

Q.  Nothing  of  that  sort ! — A.  No :  but  the  witness  added,  that 
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as  she  said  to  him,  as  he  was  seeing  her  off  to  England,  that  she 
hoped  he  would  not  be  her  enemy,  which  he  promised  her  he  would 
not;  and  it  was  in  consequence  of  that  promise  that  he  showed  the 
letter,  and  some  other  letters  that  he  had  received  from  her  Lady- 
ship, to  Lord  Cloncurry,  without  any  comment,  only  letting  them 
take  such  effect  as  they  might  on  his  Lordship's  mind. 

Q.  Did  you  promise  her  that  you  would  write  to  her ! — ^A.  No : 
I  asked  her  whether  she  should  wish  me-  to  write  to  her,  and  I 
think  she  said  she  had  piade  arrangements  to  hear  of  her  family. 

Q.  Had  you  negotiated  with  Lord  Cloncurry  to  forgive  her 
before  you  received  that  letter  ? — A.  No. 

The  letter  was  thereupon  received,  de  bene  esse. 

On  the  13th  May,  Lord  Cloncurry  was  examined  by  one  of  their 
Lordships,  as  follows : — Q.  What  were  your  Lordship^s  reasons  for 
allowing  Lady  Cloncurry  to  remain  in  your  house  in  the  country 
after  the  discovery  you  n^ade  of  her  misconduct ! — A.  My  reasons 
were,  that  Lady  Cloncurry  was  an  Englishwoman,  that  she  had  no 
place  where  she  could  get  protection  in  Ireland,  and  that  the  person 
who  had  seduced  her  was  in  the  neighbourhood.  I  wrote  to  her 
father  within  half  an  hour  of  the  time  when  I  received  the  inform- 
ation of  her  criminality ;  and,  by  the  advice  of  her  friends,  I  allowed 
her  to  remain,  her  own  maid  constantly  sleeping  with  her. 

The  bill  was  then  committed,  and  afterwards  passed  into  law. 


MR.  DUNDAS'S  CASE.— Session  1814. 

Application  by  Wife  to  stay  Proceedings  upon  Bill,  she  having  appealed  from 
Sentence  of  Ecclesiastical  Court. — Inquiry  whether  Appeal  was  on  new 
matter. — ^Letters  by  Wife  to  Adnlterer  and  to  Husband  tendered  and 
rejected. — Again  tendered,  and  again  rejected. — Upon  proof  of  additional 
facts,  ordered  to  be  receiyed. — In  consequence  of  House  observing  imputa- 
tions of  negligence  against  Husband,— evidence  of  his  conduct  with  refer- 
ence to  his  Wife  was  required  and  produced. — Appearance  of  Counsel  for 
Wife. — Called  upon  to  state  the  nature  of  the  Case  intended  to  support  the 
Appeal. — Statement  thereof. — Bill  read  second  time, — and  passed  with 
clause  providing  Annuity  to  Mrs.  Dundas. 

It  appeared  that  Mr.  Dundas  intermarried  with  Jane  RoUo 
Dundas  on  the  5th  April,  1805  ;  and  the  parties  cohabited  together 
till  September  1812,  when  Mrs.  Dundas  was  seduced  by  Lord 
Semple,  for  which  injury  Mr.  Dundas  recovered  a  verdict  against 
his  Lordship  for  4000/.  damages. 

The  bill  was  brought  in  on  the  24th  March,  1814.  On  the  28th 
April,  a  petition  was  presented  on  behalf  of  Mrs.  Dundas,--8etting 
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forth  that  she  had  appealed  from  the  decree  of  the  ConsiBtory 
Court,  and  therefore  praying  that  the  consideration  of  the  bill 
should  be  adjourned  till  the  decision  of  the  Court  of  Appeal.  This 
petition  was  referred  to  a  committee.  It  does  not  appear  that  this 
committee  made  a  report;  but  on  the  16th  of  May,  Mrs.  Dnndas' 
proctor  was  examined  at  the  bar  of  the  House,  with  the  view  of 
ascertaining  whether  the  appeal  rested  on  the  same  gronnda  as 
those  upon  which  the  case  had  been  supported  in  the  court  below ; 
or  whether  new  matter  was  to  be  relied  upon.  The  proctor  of 
Mrs.  Dundas  being  sworn,  stated  that  ^' there  was  new  matter."^ 

{By  a  Lord.)  Q.  Does  it  appear  to  you  to  be  important! — 
A.  Yes  :  but  whether  it  is  pleadable  in  the  court  above^  I  do  not 
take  upon  me  to  say. 

On  the  26th  May,  the  counsel  for  the  bill  proposed  to  give  in 
evidence  two  letters  which  had  been  received  in  the  Ecclesiafiticai 
Court,  one  of  which  was  addressed  by  Mrs.  Dundas  to  Lord  Semple, 
and  the  other  by  Mrs.  Dundas  to  her  husband.  The  counsel,  how^ 
ever,  was  informed  by  the  House,  that  he  could  not,  at  that  stage 
of  the  inquiry,  give  in  evidence  letters  written  under  such  oircum- 
stances,  unless  they  were  connected  with  some  particular  fact ;  bat 
that  he  might  prove  the  handwriting  in  the  mean  time ;  whieh  was 
accordingly  done  by  the  witness  who  produced  them.  The  coanad 
was  also  informed,  that  from  the  proceedings  in  the  Ecclesiastical 
Court,  it  appeared  that  there  was  an  imputation  of  negligence 
against  Mr.  Dundas,  with  reference  to  his  wife ;  ^^  the  fact  being 
stated  to  have  passed  in  the  presence  of  persons  who  were  com- 
petent witnesses,  the  House  would  expect  proof  on  the  subject." 

On  the  9  th  of  June,  after  further  evidence  had  been  produced  in 
support  of  the  bill,  the  petitioner'^s  counsel  requested  to  know  if  he 
might  be  at  liberty  now  to  read  the  letters  which  had  been  tendered 
on  a  former  day  ;  but  was  again  informed  the  letters  were  not  yet 
admissible.  But  the  case  having  been  placed  beyond  the  reach  of 
all  doubt  or  disputation,  by  the  evidence  of  a  keeper  of  a  lodgings 
house,  who  swore  that  Lord  Semple  and  Mrs.  Dundas  had  resided 
in  her  house  as  man  and  wife  for  twenty-eight  weeks ;  as  well  as 
by  the  testimony  of  another  witness,  a  friend  of  the  parties,  who 
proved  that  he  made  several  unsuccessful  endeavours  to  induce 
Mrs.  Dundas  to  leave  Lord  Semple ;  of  her  connexion  with  whom, 
she,  in  fact,  made  no  secret ;  the  counsel  was  informed,  that  after 
these  statements,  he  might  now  give  in  evidence  the  letters  he  had 
alluded  to. 
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Then  a  witness  was  called  in  who  proved  that  the  letters  in  ques- 
tion formed  part  of  the  exhibits  in  the  Ecclesiastical  Court,  and  they 
were  accordingly  delivered  in,  but  are  not  set  out  in  the  Journals. 

On  the  same  occasion  the  petitioner''s  counsel  was  reminded  by 
the  House,  that  it  would  be  ^^  for  his  consideration,  whether  he 
meant  to  examine  anybody  as  to  the  conduct  of  the  parties." 
Whereupon  several  witnesses  were  called,  who  proved  that  in  the 
conduct  of  Mr.  Dundas  there  was  no  want  of  due  care  and  atten^ 
tion  with  reference  to  his  wife ;  but  that  while  the  parties  had 
resided  on  a  visit  in  Edinburgh,  Lord  Semple,  who  was  very  intimate 
with  the  family,  discovered  great  assiduity  and  perseverance  in 
calling;  a  circumstance,  however,  which  excited  no  suspicion,  his 
Lordship  being  a  man  of  sixty  years  of  age,  and  Mrs.  Dundas 
under  thirty. 

On  the  27th  June  a  petition  was  presented  to  the  House  by  Mr. 
Dundas,  setting  forth  that  his  wife  alleged  that  she  was  in  want  of 
pecuniary  means  to  bring  forward  proof  of  matter,  discovered  since 
the  sentence  of  divorce,  constituting  grounds  of  appeal  to  the  Court 
of  Arches,  and  begging  to  represent  to  the  House  that  he  had 
caused  an  offer  to  be  made  to  her  of  an  advance  of  money  to  enable 
her  to  proceed,  and  stating  that  he  was  most  willing  to  make  her 
such  advance  as  was  requisite,  or  as  to  their  Lordships  should  seem 
proper,  to  enable  her  to  do  so ;  and  therefore  praying  their  Lord- 
ships that  he  might  be  at  liberty  to  make  such  further  advance  to 
his  said  wife,  for  the  purpose  before  mentioned ;  and  that  they 
might  be  pleased  to  appoint  a  day  for  her  to  produce  such  proofs, 
with  liberty  to  the  petitioner's  counsel  to  attend  thereon ;  and  on 
failure  in  production  of  such  proofs,  or  in  the  event  of  the  insuffi- 
ciency of  the  same,  that  the  bill  might  be  read  a  second  time.  On 
the  same  day  a  petition  from  Mrs.  Dundas  was  presented,  setting 
forth  that  she  had  been  informed  that  the  House  had  made  known 
its  desire  that  she  should  be  furnished  with  the  means  of  appearing 
by  counsel  at  their  Lordships'  bar,  and  that  she  had  received  from 
the  agent  of  Mr.  Dundas  an  offer  of  pecuniary  assistance ;  but  the 
petitioner,  though  anxious  to  show  every  respect  to  the  order  of 
the  House,  living  in  a  retired  situation,  and  destitute  of  all  know- 
ledge of  those  who  transact  the  business  of  agents,  had  not  yet 
been  able  to  select  a  proper  person  for  this  trust.  The  petitioner, 
however,  would  lose  no  time  in  appointing  a  person  to  attend  the 
orders  of  the  House ;  and  therefore  prajring  that  the  proceedings 
might  be  delayed  till  Wednesday  next,  when  she  trusted  that  her 

R  R  2 
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agent  would  be  ready  to  appear  at  their  Lordships'  bar.  Both 
these  petitions  were  ordered  to  lie  on  the  table,  and  the  agents  on 
both  sides  were  appointed  to  attend  on  Wednesday. 

4  July. — Mr.  Warren  appeared  as  counsel  for  Mrs.  Dondas, 
and  submitted  whether  he  should  be  called  upon  to  proceed  at  that 
time ;  stating,  that  Mr.  Dundas  had,  by  his  agent,  paid  oyer  to 
Mrs.  Dundas  the  sum  of  twenty  guineas,  which  would  be  suffioient 
only  for  the  expenses  of  the  present  day ;  and  that  she  had  not  been 
able  to  procure  the  attendance  of  her  witnesses,  they  being  at  a 
considerable  distance. 

The  counsel  was  called  upon  to  state  the  nature  of  the  case  which 
he  would  have  to  present  to  the  house  if  the  witnesses  were  in 
attendance;  whereupon  Mr.  Warren  stated,  that  Mrs.  Dundas 
was  ready  to  make  an  affidavit  that  the  witnesses  she  had  to  call 
would  prove  that  species  of  neglect  which,  if  it  came  to  the  amount 
stated,  wouldy  he  conceived,  in  the  judgment  of  the  House,  stop  the 
bill  in  its  present  stage. 

The  counsel  was  informed  that  the  circumstances  in  which  the 
House  was  placed  were  these.  There  was  an  application  to  the 
Ecclesiastical  Court  for  a  divorce :  that  divorce  was  obtained  <» 
evidence  of  the  fact  of  adultery,  which  could  leave  no  doubt  in  the 
mind  of  anybody ;  and  it  appeared  by  the  proceedings  in  that 
court,  that  a  case  of  neglect  and  connivance  was  attempted,  but 
not  made  out.  In  the  action  at  law  it  was  to  be  presumed  that  the 
same  case  had  been  laid  before  the  court.  An  application  was 
now  made  to  the  House  to  put  off  the  consideration  of  the  bill 
altogether,  and  that  upon  grounds  which,  if  established  in  point  of 
fact,  might  have  been  established  in  the  Ecclesiastical  Court,  and 
also  in  the  court  below,  in  the  civil  action ;  but  the  House  would 
probably  be  of  opinion  that  such  delay  ought  not  to  be  permitted* 
unless  proof  were  laid  before  them  that  justice  required  it. 

Mr.  Warren  submitted,  that  the  action  below  was  between 
different  parties,  and  not  conclusive  against  the  wife ;  and  he  was 
instructed  that  ^'  the  facts  he  should  be  able  to  prove  were  facts 
that  never  came  to  the  knowledge  of  Mrs.  Dundas  time  enough 
for  her  to  have  made  use  of  them  in  the  Ecclesiastical  Court.^ 

Counsel  was  informed  that  *^  that  imposed  on  him  the  duty  of 
stating  in  a  general  way  what  these  facts  were." 

Whereupon  Mr.  Warren  said  he  would  state  the  facts  without 
the  names  of  the  witnesses ;  that  it  had  been  suggested  in  one  of  the 
interrogatories  put  by  Mr.  Dundas,  or  in  his  libel,  that  he  left  his 
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wife  under  the  protection  of  a  certain  person;  that  he  could  call 
that  person,  and  prove  the  assertion  to  be  false. 

Being  asked  why  he  had  not  proved  that  in  the  Ecclesiastical 
Court,  he  made  answer,  because  the  party  for  whom  he  appeared 
did  not  know,  at  that  time,  that  the  person  in  question  would 
deny  it. 

Being  asked  why  that  person  did  not  come  here,  Mr.  Warren 
answered,  ''  Owing  to  the  want  of  means.'*^ 

Counsel  was  informed  that  the  House  wished  to  know,  in  a 
general  opening,  what  his  case  was,  and  who  the  witnesses  were, 
whom  he  pledged  himself  to  call  if  he  had  the  means ;  for  the  House 
did  not  mean  to  permit  delay  in  a  case  of  this  sort,  merely  because 
it  was  asked. 

After  some  further  observations,  the  counsel  for  the  wife  were 
informed  that  the  evidence  in  the  Ecclesiastical  Court  must  stand 
in  the  Superior  Court  (^),  unless  the  effect  of  the  same  were  altered 
by  some  new  facts  that  were  to  bear  upon  it.  What  the  House 
therefore  wanted  to  know  was,  what  were  the  new  facts  and  cir« 
cumstances  that  were  now  to  be  laid  before  the  Court  of  Appeal. 
Mr.  Warren  said  he  could  '^  state  no  more  than  he  was  instructed 
to  state." 

Being  aaked  if  it  was  an  appeal  merely  calling  upon  the  [Superior] 
Ecclesiastical  Court  to  review  the  evidence  before  the  Inferior 
Courts  and  which  was  then  upon  the  table  of  the  House ;  or  was  it 
an  appeal  on  any  other,  and,  if  so,  on  what  grounds, — wben  the 
House  once  knew  that  it  was  upon  other,  and  what  other  grounds, 
it  would  then,  and  then  only,  address  itself  to  judge  whether  the 
bill  waa  to  go  on  now  or  not ;  Mr.  Warren  stated,  that  he  could 
make  the  case  no  stronger  than  he  had  done  already ;  but  he 
was  instructed  that  he  could  prove  the  fact  before  stated  by  him, 
if  a  witness,  then  in  Buckinghamshire,  were  produced. 

The  counsel  were  informed  that  the  House  would  proceed  on  the 
bill  as  they  should  see  proper ;  and  if  the  agent  should  make  the 
necessary  inquiries,  the  House  would  then  take  such  steps  into 
consideration.  The  bill  was  then  read  a  second  time ;  and  (Mrs. 
Dundas  having  apparently  discontinued  all  further  opposition)  it 
soon  afterwards  passed  both  Houses,  and  received  the  royal  assent. 
In  the  act  the  following  clause  was  inserted,  requiring  Mr.  Dundas 
to  secure  to  Mrs.  Dundas  an  annuity  of  150L 

^^  Whereas  it  is  expedient  that  some  provision  should  be  made 

(*)  The  Superior  Coart  of  Ecclesiastical  Jurisdiction. 
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for  the  maintenance  of  the  said  Jane  Rollo  Dundas,  be  it  enacted, 
that  the  said  Robert  Dundas  shall,  within  six  months  ailber  the 
passing  of  this  act,  secure  to  be  paid  unto  her,  the  said  Jane  Rollo 
Dundas,  during  the  term  of  her  natural  life,  the  sum  of  1502.  a 
year,  by  half-yearly  payments  ;  the  first  payment  thereof  to  be  due 
on  the  6th  day  of  July,  1814  ;  issuable  out  of  monies  to  be  inyested 
in  the  name  of  trustees  in  government  securities,  in  England  or 
Scotland :  provided  always,  that  as  soon  as  a  sufficient  sum  shall 
be  set  apart  and  vested  in  government  securities,  or  such  sufficient 
real  securities  as  aforesaid,  in  the  name  of  trustees,  to  answer  the 
said  annuity,  then,  but  not  till  then,  the  annuity  shall  be  in  lieu, 
bar,  and  satisfaction  of  all  uses,  trusts,  agreements,  powers  and 
provisions,  created  by,  or  contained  in  any  deed  or  deeds  of  settle- 
ment, writing  or  writings,  made  upon,  or  in  pursuance  of  the 
marriage  of  the  said  Robert  Dundas  with  the  said  Jane  RoDo 
Dundas,  either  before  the  said  marriage  or  since,  for  securing  any 
disposition,  or  right  of  disposition,  or  any  jointure,  annuity,  or  pin- 
money,  or  yearly  payment,  or  any  sum  or  sums  of  money,  or  any 
other  thing  whatever,  in  favour  of,  to,  or  in  trust  for  the  said  Jane 
Rollo  Dundas,  or  her  appointee  or  appointees,  nominee  or  nominees, 
or  assignee  or  assignees,  and  that  the  said  annuity  of  150/.  shall  be 
for  the  separate  and  inalienable  use  of  the  said  Jane  Rollo  Dundas, 
and  that  all  obligations,  contracts,  agreements,  or  acts  alienating 
or  tending  to  alienate  the  same,  either  in  whole  or  in  part,  shall  be 
null  and  void  to  all  intents  and  purposes  whatsoever.'*^ 


SIR  EDWARD  OWEN'S  CASE.— Session  1  Sir- 
Writ  of  Error  from  Judgment  at  Law. — Evidenoe  received  in  mean  time  de  htat 
eae, — Non  prog,  of  Writ  of  Error,  and  satisfaction  of  Judgment. — ^Bill  then 
proceeded. 

25  Feb. — On  the  order  of  the  day  for  the  second  reading  of  the 
biU,  there  was  delivered  in  an  office  copy  of  the  judgment  of  the 
Court  of  King's  Bench  against  WiUiam  Hawker,  for  1500/. 
damages,  besides  oosts  of  suit. 

(Bt/  a  Lord.)  Q:  Have  you  levied  the  damages ! — ^A.  No. 

{Bt/  Counsel.)  Q.  What  is  the  reason  you  have  not  levied  them ! 
A.  A  writ  of  error  has  been  brought. 
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Q.  When  was  it  brought !— A.  Last  Trinity  Term. 

Q.  Is  it  still  proceeding! — Yes,  it  is;  they  assigned  general 
errors  last  term. 

Q.  What  steps  have  you  taken! — A.  Three  rules  have  been 
served. 

Q.  Where  is  the  writ  of  error  brought ! — A.  In  the  Exchequer 
Chamber.  Counsel  was  informed  that  he  might,  in  the  mean  time, 
proceed  with  the  evidence  de  bene  esse. 

1  May. — The  agent  for  the  bill  was  caUed  in,  sworn,  and  examined 
as  follows :  Q.  What  are  the  papers  you  have  in  your  hand ! — ^A. 
An  office  copy  of  the  judgment  in  the  case  of  Owen  «.  Hawker ;  of 
the  rum  pros,  of  the  Court  of  Error ;  and  of  satisfaction  of  the 
judgment.     The  bill  then  proceeded. 


REV.  CASTLETON  MILLER^S  CASE.— Session  1817. 

House  not  satisfied  that  due  exertion  had  been  made  to  arrest  Adulterer  for 
Payment  of  Damages  and  Costs  awarded  against  him  at  Law.  Further 
exertions  consequently  made,  and  Money  at  last  recovered. — ^Husband 
holding  appointment  abroad. — ^Wife,  in  1809,  comes  home  for  benefit  of  her 
health. — Under  various  pretences  remains  six  years,  during  which  period 
is  delivered  of  four  Children  begotten  in  adultery. — Husband  having  no 
notice  or  suspicion  of  her  misconduct,  till  apprised  of  it,  in  1816,  by  a  com- 
munication from  England. — ^Letters  of  Wife  to  Husband  received  in  evi- 
dence.— ^Declaration  by  the  House  of  the  danger  of  granting  Divorce  under 
such  a  state  of  circumstances. — ^Bill  however  read  second  time, — ^but  after- 
wards abandoned. 

Thb  petitioner  was  Military  Chaplain  at  Malta.  In  1809,  his 
wife,  on  account  of  ill  health,  was  advised  to  return  to  England  ; 
which  she  accordingly  did,  leaving  her  husband  in  the  island — his 
duties  not  permitting  him  to  accompany  her  home.  Mrs.  Miller 
never  afterwards  rejoined  her  husband ;  but  during  a  period  of  six 
years,  while  she  was  grossly  misconducting  herself  in  this  country^ 
contrived  to  delude  him  by  a  succession  of  letters,  very  artfully  con- 
cocted, promising  from  time  to  time  to  return  to  Malta ;  but  never- 
theless still  continuing  in  England,  where  she  was  living  in  open 
adultery  with  Sir  Charles  Dillon,  to  whom  she  bore  several  children. 

A  verdict  against  Sir  Charles  having  been  obtained  by  the 
petitioner  for  2000Z.  damages  and  costs,  the  steps  taken  for  the 
recovery  of  these  became  the  first  subject  of  inquiry  in  the  House  of 
Lords.  The  office  copy  of  the  judgment  was  proved  by  a  clerk  of 
the  petitioner's  solicitor,  who  was  examined  as  foUows : — 
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Q.  Did  you  at  any  time  accompany  the  sheriflTs  officer  to  Sir 
Charles  DiUon's  house ! — A.  I  did. 

Q.  When !— A.  On  Saturday,  the  Srd  of  May. 

Q.  Did  you  take  any  steps  to  arrest  Sir  Charles  Dillon ! — A.  We 
went  over  the  house  to  endeavour  to  find  him,  but  he  was  not 
there. 

(By  a  Lard.) — Q.  Upon  your  oath,  do  you  know  of  any  compro- 
mise having  taken  place ! — A.  None  whatever. 

Q.  Remember  you  are  upon  your  oath ! — A.  Yes. 

The  petitioner's  counsel,  stated  that  he  would  call  the  solicitor  to 
show  that  every  step  had  been  taken  to  recover  the  damages. 

Martin  Charles  Bumey  was  accordingly  called  in  and  examined 
as  follows : — 

Q.  Are  you  solicitor  for  Mr.  Miller  ? — A.  Yes. 

Q.  State  to  their  Lordships  what  steps  you  took  as  soon  as  tbe 
judgment  was  signed,  and  you  were  in  a  condition  to  sue  out  execu- 
tion to  obtain  the  damages  from  Sir  Charles  Dillon! — ^A.  As  000a 
as  the  judgment  was  signed,  I  went  to  Mr.  Clarke,  the  agent  for 
Sir  Charles  Dillon,  and  asked  if  he  could  pay  them ;  he  told  me  he 
could  not.  By  what  fell  from  him,  I  thought  Sir  Charles  Dillon  was 
at  Bristol.  I  sent  down  by  the  mail,  that  night,  the  clerk  who  wu 
examined  before,  with  three  writs  o{ capias  adsatisfaciendum^  directed 
to  the  sheriff  of  Bristol,  the  sheriff  of  Gloucestershire,  and  the  sheriff 
of  Somersetshire ;  Sir  Charles  Dillon  having  lived  at  Clifton,  which 
was  near  all  the  three  counties.  He  came  back  without  taking  Sir 
Charles  Dillon. 

{By  a  Lord.) — Q.  What  became  of  the  writs  you  sent  down  5— 
A.  The  Gloucestershire  writ  is  with  the  sheriff  of  Gloucestershire; 
the  Bristol  writ  is  with  the  sheriff  of  Bristol ;  and  the  Somersetshire 
writ  I  have  in  my  hand. 

Q.  Why  was  not  that  writ  delivered  to  the  sheriff  of  Somfflrset- 
shire  \ — A.  Because  Clifton  is  in  Gloucestershire. 

Q.  You  took  it  out ;  you  must  have  meant  something  by  taking 
it  out ! — A.  I  did  not  know  at  that  time  whether  Clifton  was  in 
Somersetshire  or  in  Gloucestershire,  but  my  clerk  went  down  and 
found  that  Clifton  was  in  Gloucestershire. 

Q.  Is  there  any  return  to  those  writs  at  present!—- A.  The  debt 
has  not  been  taken. 

{By  Counsel,) — Q.  Did  you  in  consequence  of  the  information  yon 
obtained  take  any  other  steps ! — ^A.  I  drew  an  affidavit  which  Mr. 
Miller  swore  before  Lord  EUenborough,  which  I  inclosed  to  a  soliei- 


PABLIAMENTARY  DIVORCE.  617 

tor  at  Dublin,  desiring  him  to  arrest  Sir  Charles  Dillon,  who  was 
stated  to  me  to  be  at  Lisbume,  in  the  County  of  Meath. 

Q.  Did  you  do  that  in  consequence  of  information  you  had 
received! — A.  Yes. 

{By  a  Lard.) — Q.  Who  gave  you  that  information! — A.  Mr. 
Jarman,  a  solicitor  at  Bristol. 

{By  Conmel) — Q.  Are  you,  as  solicitor,  now  taking  the  most 
active  steps  you  can  to  arrest  the  person  of  Sir  Charles  Dillon  in 
Ireland  i — A.  I  understand  my  agent  is  doing  so. 

Q.  Has  your  agent  in  Dublin  instructions  to  do  everything  he  can 
to  get  hold  of  the  person  of  Sir  Charles  Dillon  as  quickly  as  possible ! 
— ^A.  The  most  direct  and  positive  directions. 

(By  a  Lord.) — Q.  Upon  your  oath  do  you  not  know  that  Sir 
Charles  Dillon  is  now  in  London ! — A.  I  do  not. 

Mr.  Harrison,  of  counsel  for  the  petitioner,  stated  that  this  was 
the  whole  of  the  evidence  which  he  was  enabled  at  present  to  give 
upon  this  point.  The  counsel  were  informed  that  there  was  reason 
to  believe  that  Sir  Charles  Dillon  was  in  London  yesterday ;  and 
that  the  House,  therefore,  would  expect  much  more  satisfactory  evi- 
dence upon  this  subject. 

On  a  subsequent  day  Mr.  Harrison  stated  that  in  consequence  of 
what  had  occurred  the  last  time  this  subject  had  been  mentioned,  it 
had  been  ascertained  that  Sir  Charles  Dillon  had  been  in  Ireland ; 
and  that  after  remaining  there  a  short  time,  he  had  returned  to 
England ;  but  that  the  agent  for  the  petitioner  had  not  yet  succeeded 
in  taking  him ;  and  prayed  that  the  further  consideration  of  the  bill 
might  be  postponed,  so  as  to  allow  of  further  evidence  on  this  subject. 
In  a  few  days  afterwards  it  appeared  that  the  proceedings  against 
Sir  Charles  proved  effectual ;  Mr.  Harrison  informing  the  House 
that  the  damages  and  costs  were  paid.  Upon  this  point  the 
petitioner's  solicitor  was  examined,  and  proved  that  he  received  the 
amount  from  Sir  Charles  Dillon'*s  solicitor. 

{By  a  Ijord.) — Q.  The  money  was  paid  absolutely  without  any 
agreement  or  understanding  that  any  of  it  was  to  be  paid  back 
again ! — A.  Without  any  agreement  or  understanding,  and  I  gave 
a  receipt  for  the  money. 

The  criminality  of  Mrs.  Miller  having  been  established  by  the 
clearest  testimony,  Mr.  Harrison  stated  that  he  was  able  to  give 
further  evidence  of  adultery,  if  that  was  desired  by  their  Lordships. 
The  counsel  were  informed  that  it  was  not  necessary  for  them  to 
give  further  evidence  on  that  head ;  but  that  there  was  another 
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point  upon  which  the  House  would  expect  the  most  satisfactory 
evidence. 

The  Inspector  of  Army  Hospitals  was  called  and  examined  as 
follows : — 

Q.  Have  you  been  in  the  island  of  Malta !— -A.  I  have. 

Q.  Did  you  at  any  time  see  Mrs.  Miller  there! — A.  Fre- 
quently. 

Q.  When  was  the  last  time ! — A.  I  think  in  the  month  of  May 
1809,  to  the  best  of  my  recoUection. 

Q.  In  what  state  of  health  was  Mrs.  Miller  when  you  last  saw 
her  in  Malta! — A.  She  was  6u£Eering  under  disease  of  the  liver. 

Q.  Did  you  attend  Mrs.  Miller  professionally! — ^A.  I  did. 

Q.  Did  that  complaint,  in  your  judgment,  render  it  necessary  for 
Mrs.  Miller  to  leave  the  island  of  Malta  !-n-A.  It  did,  and  also  in 
the  opinion  of  other  medical  gentlemen  whom  I  called  to  my  aid. 

Q«  Did  you  advise  that  Mrs.  Miller  should  leave  the  island  of 
Malta!— A.  I  did. 

Q.  From  the  nature  of  Mrs.  Miller'*s  complaint,  would  it  be 
necessary  that  she  should  reude  for  any  length  of  time  in  England  I 
— A.  I  conceived  it  would. 

Q.  Did  Mrs.  Miller  in  consequence  of  that  advice  leave  the  island 
of  Malta! — A.  I  believe  die  did. 

Q.  Did  you  infonn*Mr.  Miller  that  it  would  be  necessary  for  Mrs. 
Miller  to  be  absent  a  considerable  time  from  the  island  of  Malta  for 
the  re-establishment  of  her  health ! — ^A.  I  cannot  exactly  charge  my 
memory,  but  I  have  no  doubt  I  told  Mr.  Miller  that  Mrs.  Miller 
must  be  absent  an  entire  year. 

The  counsel  for  the  petitioner  informed  the  House  that  they  had 
evidence  to  adduce,  to  show  that  Mr.  Miller  was  not  aware  of  the 
infidelity  of  his  wife ;  and  that  they  could  prove  that  he  was  fitting 
up  his  house  at  Malta,  and  making  other  preparations  for  her  arrival 
from  England,  when  he  received  intelligence  of  her  misconduct 
Aocordin^y  Sir  John  Sewell  was  called  in  and  exanoined  as 
foUows: — 

Q.  You  were  Judge  of  the  Admiralty  Court  at  Malta ! — A.  Yes. 

Q.  Do  you  recollect  Mr.  and  Mrs.  Miller  being  at  Malta  in  1803  ! 
— A.  I  went  out  in  1803,  and  found  Mr.  and  Mrs.  Miller  resident 
in  the  island. 

Q.  Had  you,  from  the  intimacy  which  subsisted  between  yourself 
and  Mr.  Miller,  and  your  constant  intercourse  with  him,  means  oi 
knowing  whether  he  was  making  any  preparations  for  his  wife  comii^ 
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out  to  Malta!— A.  Certainly,  he  laid  out  a  considerable  sum  of 
money  in  fitting  up  his  house  in  a  better  manner ;  and  bed-linen, 
furniture,  and  wine  were  purchased  in  the  expectation  of  her 
coming  out. 

Q.  Had  you  any  reason  to  believe,  up  to  the  time  of  your  quitting 
Malta,  that  Mr.  Miller  had  reason  to  expect  she  was  acting  impro- 
perly in  England  i — ^A.  The  first  knowledge  we  had  of  any  irregu- 
larity on  the  part  of  Mrs.  Miller  was  on  our  way  home.  On  coming 
home  I  immediately  discovered  that  she  was  living  in  habits  of  open 
adultery  with  Sir  Charles  Dillon,  but  I  have  no  reason  to  beheve 
that  Mr.  Miller  suspected  it. 

(Bt/  a  Z<7rrf.)— Q.  When  did  you  leave  Malta! — A.  I  left  Malta 
July  the  27th,  1814,  and  landed  at  Dover,  I  think,  on  the  15th  of 
March,  1815. 

{By  Counsel) — Q.  You  have  stated  your  belief  that  Mr.  Miller 
had  no  suspicion  of  his  wife's  misconduct.  Did  that  induce  you  to 
take  any  step  on  your  arrival  in  England  to  inform  Mr.  Miller  of 
what  you  had  heard  respecting  his  wife ! — ^A.  In  a  tour  we  made  in 
the  summer  of  1815,  I  think  in  the  month  of  August,  we  went  to 
Clifton.  I  understood  that  she  had  lived  there  a  good  deal,  and  in 
going  into  Ctifton  we  met  her  coming  out  in  a  barouche,  with  a 
maidHservant  and  a  child  or  two,  and  she  turned  her  head  away  in 
passing  us.  When  we  went  to  the  hotel  at  Clifton,  we  made  inquiry 
about  her — asking  if  such  a  person  lived  there,  and  the  waiter  told 
ns  there  was  such  a  lady  living  there,  and  he  was  extremely  open ; 
he  did  not  seem  to  entertain  any  doubt  upon  the  subject.  He 
described  her  as  living  with  Sir  Charles  Dillon,  and  as  having  had 
several  children  by  him ;  and  when  he  had  ended,  I  told  him  I 
thought  this  could  not  be  the  lady  I  was  inquiring  after,  for  that 
she  was  a  very  respectable  woman,  and  the  wife  of  a  clergyman  at 
Malta.  The  answer  that  the  man  made  immediately  was,  *'  Oh  yes, 
it  is  the  very  same ;"  and  in  consequence  of  that  I  wrote  to  Mr. 
Miller. 

Q.  You  wrote  to  Mr.  Miller,  informing  him! — A.  Yes,  in  a  very 
guarded  manner ;  I  thought  it  a  duty  to  tell  him. 

Q.  Did  you  take  that  step  in  consequence  of  the  conviction  on 
your  mind  that  when  you  left  the  island  Mr.  Miller  knew  nothing  of 
the  circumstance! — A.  Certainly. 

Then  Captain  Richard  Budd  Vincent  was  caUed  in  and  examined 
as  follows : 

Q.  You  are  a  Post  Captain  in  his  Majesty's  Navy  ? — A.  I  am. 
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Q.  Did  you  remain  in  Malta  with  Mre.  Vincent  after  Mrs.  Miller 
left  it ! — A.  I  remained  several  years  afterwards. 

Q.  Did  your  intimacy  with  Mr.  Miller  continue  after  Mrs.  Miller 
left  the  island ! — A.  Yes,  it  did. 

Or  When  did  you  come  away ! — A.  In  the  latter  end  of  the  year 
1815.     I  believe  about  a  month  after  Mr.  Miller  left  the  island. 

Q.  Had  you  any  reason  to  imagine,  from  anything  that  occurred 
while  you  were  in  Malta^  that  Mr.  Miller  had  the  least  knowledge 
of  the  misconduct  of  his  wife  in  England ! — A.  None  whatever. 

Q.  Had  you  yourself  living  in  Malta  any  reason  to  suppose  that 
Mrs.  Miller  was  misconducting  herself  in  England? — A.  No,  I 
had  not* 

Q.  No  rumour  had  reached  you  that  Mrs.  Miller  was  aeting 
improperly ! — A.  None  whatever, 

Q.  You  had  not  heard  before  you  left  the  island  that  Mrs.  l^Iiller 
was  misconducting  herself! — A.  I  had  not. 

Mr.  Harrison  then  stated  that  with  respect  to  one  point  he  vnahed 
their  Lordships*  directions.  Having  proved  that  Mrs.  MiUer  had 
left  Malta  in  consequence  of  a  severe  liver  complaint,  and  that  Mr. 
Miller  was  taking  steps  to  prepare  for  her  return,  he  was  instructed 
to  deliver  in  certain  letters  written  by  Mrs.  Miller  accounting  for 
the  circumstance  of  her  not  coming  out  to  rejoin  her  husband. 
He  was  perfectly  aware  that  a  letter  written  by  a  wife  to  a  hus- 
band, containing  confession  of  criminality,  the  House  were  in  the 
habit  of  refusing  to  receive ;  but  he  submitted,  letters  tending  to 
show  the  circumstances  under  which  Mr.  Miller  was  led  to  bdieve 
that  his  wife  was  not  improperly  continuing  in  England  stood  on 
another  ground,  and  were  admissible.  The  counsel  was  asked 
whether  he  had  any  other  evidence  as  introductory  to  that  which  he 
proposed.  Mr.  Harrison  stated  that  he  could  call  evidence  to  prove 
that  there  was  family  business  going  on  in  England,  which  required 
the  attendance  and  superintendence  in  some  respects  of  Mrs.  Miller, 
and  to  which  the  letters  proposed  to  be  adduced  in  evidence  alluded. 
The  counsel  were  asked  whether  they  had  any  evidence  of  inquiries 
by  Mr.  Miller,  of  his  agents  in  this  country,  where  his  wife  was  living, 
and  how  she  was  living  (^).    Mr.  Harrison  stated  that  he  veas  not 

(i»)  This  is  rather  an  odd  question,  tion  of  mind  in  the  husband.      But 

To  expect  that  a  man  who  entertained  it  is   inexplicable   that  the   miflcon- 

no  suspicion  of  his  wife's  misconduct,  duct    of  ^frs.  Miller,  carried  on  for 

would  apply  to  his  agent  for  informa-  so   long   a  period,  and  so  undisgnis- 

tion  *^  where  and  how  she  was  living,**  edly,  should  not  have  been  reported  to 

is  to  suppose  a  very  unusual  constitu-  her  husband  hy  any  of  his  friends  or 
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aware  that  he  oould  lay  before  their  Lordships  evidence  of  that 
description.  Mr.  Miller  having  been  in  direct  correspondence  with 
his  wife  during  the  whole  of  the  period  in  question,  but  prayed  an 
opportunity  for  inquiring  whether  there  was  stronger  evidence  than 
had  been  adduced,  leading  to  the  admission  of  the  letters  in  evidence. 
The  counsel  were  informed  that  further  time  would  be  allowed  as 
prayed ;  but  that  they  must  recollect  that  the  House  would  have 
two  questions  to  consider.  First,  whether,  in  point  of  fact,  Mr. 
Miller  knew  nothing  of  his  wife^s  misconduct ;  and  secondly,  what 
the  House  ought  to  do  in  reference  to  the  general  danger  of  grant- 
ing a  divorce  in  the  case  of  a  person  whose  wife  had  been  four  times 
brought  to  bed  of  children  bom  from  intercourse  with  another  man; 
the  husband  having  known  nothing  of  the  fact.  Mr.  Harrison 
stated  that  it  was  on  this  ground  he  was  anxious  to  lay  a  foundation 
for  the  reception  of  the  letters.  The  counsel  were  informed  that 
it  appeared  to  be  a  very  important  question  whether  such  letters 
could  be  received,  for  that  nothing  would  be  more  easy  in  a  case 
hereafter,  than  for  a  husband  and  wife  wishing  to  separate,  to  write 
letters  with  the  view  of  their  being  produced  in  evidence. 

12  June. — Mr.  Harrison  would  now  proceed  to  prove  that  Mrs. 
Miller  was  detained  in  England  in  consequence  of  a  Chancery  suit 
respecting  the  division  of  the  property  of  her  father ;  that  she 
had  a  power  of  attorney  from  her  husband  to  act  for  him,  and  was 
in  the  constant  habit  of  communication  with  the  solicitor  for  that 
suit,  and  that  she  made  that  an  excuse  for  not  returning  to  Malta ; 
that  it  was  moreover  expected  that  the  situation  of  Mr.  Miller  would 
have  been  put  an  end  to,  which  she  also  made  an  excuse.  That  by  the 
Journals  of  their  Lordships^  House  it  appeared  that,  in  several  cases, 
letters  and  declarations  by  the  wife  to  the  husband,  the  adulterer, 
and  others,  had  been  received.  That  he  trusted,  if  their  Lordships 
did  not  admit  the  letters,  he  should  have  the  benefit  of  that  testi- 
mony which  he  proposed  now  to  lay  before  their  Lordships,  as  the 
foundation  upon  which  their  Lordships  might  receive  the  letters  in 
evidence. 

Then  witnesses  were  caUed,  who  proved  that  there  was  a  suit  in 
Chancery  affecting  the  interests  of  Mr.  and  Mrs.  Miller ;  that  Mrs. 
Miller  held  a  power  <^  attorney  from  her  husband,  authorising  her 
to  give  directions  respecting  that  suit ;  that  she  acted  in  pursuance 

relatives  in  this  country.  It  may  also  indeed  on  any  pointy  although  duly  in 
appear  extraordinary  that  the  husband  attendance  for  that  purpose,  as  required 
was  not  examined  on  this  point,  or      by  the  Standing  Order. 
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of  that  power  from  time  to  time ;  and  that  she,  in  other  respeots, 
employed  herself  in  her  husband^s  aflBurs.  It  also  appeared  tbt 
Mr.  Miller  and  his  father  were  on  bad  terms,  and  that  he  had  no 
intercourse  with  the  rest  of  his  family ;  and  sundry  witnesBes,  who 
were  likely  to  have  known  the  truth,  proved  that  they  had  no 
suspicion  of  anything  improper  in  Mrs.  Miller^s  conduct.  "  The 
counsel  were  then  informed  that  the  letters  proposed  to  be  gi?en 
in  evidwce  by  the  petitioner  might  be  read,  in  order  for  the 
House  to  judge  of  the  effect  of  them ;  reserving  tiU  afterwards  the 
question,  whether  they  should  remain  upon  the  minutes."  Counsel 
stated,  that  he  had  thought  it  proper  to  direct  that  the  whole  of 
the  letters  which  had  been  preserved  by  Mr.  Miller  should  be 
brought,  that  they  were  very  long,  and  the  reading  of  them  would 
occupy  a  very  considerable  time. 

Counsel  were  directed  to  select  such  letters  as  they  thought 
proper  to  read,  and  then  to  prove  that  they  were  the  handwriting 
of  Mrs.  Miller.  On  a  subsequent  day  Mr.  Harrison  stated,  that  he 
had  selected  such  letters  as  he  thought  it  necessary  to  readie 
bene  esse;  and  having  proved  the  handwriting,  they  were  delivered 
in  at  the  bar. 

These  letters,  having  been  entered  in  the  minutes,  and  suffered 
to  remain  on  the  record^  must  be  considered  to  have  been  received 
in  evidence.  They  are  set  out  in  tihe  Journals.  They  commenee 
in  1809  and  dose  in  1814,  consisting  of  a  series  of  communict- 
ti(HiB  despatched  from  this  country  by  Mrs.  Miller  to  her  hus- 
band ;  none  of  them  deficient  in  expressions  of  regard  and  afio- 
ticm.  But  although .  representing  herself  as  '*  most  anxious  to 
return  to  Malta,"  and  as  indeed  ^^  rendered  unhappy  and  wretobed 
by  her  long  separation,^"  she  still  contrived  to  invent  some  new 
excuse  for  remaining  in  England ;  at  one  time  stating  her  ill  health 
as  the  cause ;  at  another,  business ;  then  suggesting  the  probabifitj 
of  the  abolition  of  her  husband^s  place,  and  of  his  recal  from  Malta; 
and  pointing  out  the  consequent  folly  of  her  incurring  the  expenee 
of  going  thither  merely  to  return  again ;  and,  at  last,  when  aD 
doubt  as  to  the  permanency  of  his  tenure  might  be  supposed  to 
have  been  removed  by  his  promotion  to  a  better  station  in  the 
island,  she  writes,  on  the  29th  April,  1814 :  ^'  You  say  in  your  Itft 
you  are  in  hopes  I  am  on  my  passage  out ;  but  you  wiU  perceive  bj 
the  recency  of  your  appointment  that,  had  that  been  the  case,  I 
should  have  left  this  without  knowing  if  you  had  got  the  situatioB 
or  not ;  add  to  which,  I  should  hardly  think,  after  our  long  resi- 
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deuce  in  this  country,  you  would  wish  our  boy  or  myself  (on  our 
first  arrival)  to  encounter  the  heat  of  a  Maltese  summer ;  add  to 
which,  at  that  time  it  was  not  known  that  the  plague  had  subsided.^^ 
In  the  same  letter  she  goes  on  to  surmise  that  the  Government 
might  not  retain  Malta :  ^^  Various  now  are  the  opinions,^'*  says  she, 
*'  as  to  keeping  the  island  or  not.  I  spoke  to  the  General  on  the 
subject/^  8ec.  She  then  hints  the  likelihood  of  a  general  peace  in 
Europe ;  whereby,  she  says,  **  many  who  now  hold  very  lucrative 
situations  will  be  thrown  out  of  employ;^  and  closes  by  an  assur- 
ance that  she  is  his  ^' affectionate  wifef''-^at  a  time  when  she  was 
living  openly  in  adultery  with  her  paramour,  to  whom  she  had 
borne  four  children.  * 

This  closed  the  case  of  the  petitioner.  The  evidence  was 
ordered  to  be  printed ;  and,  on  the  27th  June,  the  bill  was  read  a 
second  time,  and  committed.  But,  on  the  Ist  of  July,  the  order 
for  the  committee  was  discharged,  and  no  further  proceeding 
appears.  How  it  happened  that  the  measure  was  allowed  to  stop 
at  this  stage,  is  a  point  not  to  be  ascertained  from  the  Journals  (^). 


MR.  LEIGH'S  CASE.-Sbssion  1818. 

Compulsory  separation  bj  reason  of  Husband's  imprisonment  in  France  doring 
the  War. — Subsequent  adultery  of  Wife. — Bill  passed. 

The  petitioner,  in  August  1802,  repaired  to  Havre-de-Grace, 
with  the  view  of  establishing  himself  there  as  a  merchant.  Finding 
hiB  speculation  likeljr  to  succeed,  he  some  time  afterwards  returned 
to  London  for  his  wife,  who  accompanied  him  back  to  Havre, 
where  they  resided  till  the  25th  May,  1803  ;  when,  on  the  renewal 
of  hostilities  between  France  and  Great  Britain,  he  was  seized  by 
order  of  the  French  government  and  imprisoned  at  Havre,  and 


(«)  Judging  from  all  that  appears  hy 
the  Journals,  there  has  but  rarely  oc- 
curred any  case  in  which  the  claim  of 
the  husband  was  stronger,  or  the  con- 
diu^t  of  the  wife  more  infamous.  No- 
thing bearing  the  character  of  collu- 
sion 18  to  be  collected  from  the  evi- 
dence. Of  this  the  House  must  have 
been  aatisfiedy  before  agreeing  to  the 
second  reading.    Why,  therefore,  the 


order  for  committal  was  discharged,  it 
is  difficult  to  imagine,  without  suppos- 
ing some  discreditable  arrangement 
between  the  parties.  The  want  of 
funds  to  prosecute  the  remedy  oould 
not  have  been  the  reason  for  relin- 
quishing the  bill;  for  the  damages 
(20(MM.)  recovered  from  Sir  Charles 
Dillon  must  have  made  the  petitioner 
easy  on  the  score  of  expense. 
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was  eubfioquently  detained  at  various  other  places  in  France;  his 
wife  being  permitted  to  be  with  him  till  the  smnmer  of  1804,  when 
he  was  sent  in  irons  to  Verdun,  and  his  wife  not  being  allowed  to 
aooompany  him  thither,  she  returned  to  England.  It  appeared 
that  the  petitioner  was  afterwards  detained  in  divers  French 
prisons  till  1814,  when  he  obtained  his  liberty,  and  returned  to 
England. 

'  Of  his  wife^s  misconduct  during  his  long  confinement  he  had 
heard  while  in  France.  Accordingly,  on  his  arrival  in  this  country^ 
he  appears  to  have  discovered  sufficient  eagerness  to  dissolve  his 
marriage.  But  the  want  of  funds  occasioned  some  delay  in  prose- 
cuting his  remedy.  He,  however,  at  last  succeeded  in  recovering  a 
verdict  against  the  adulterer  for  500/. ;  and  having  also  obtained  a 
sentence  of  divorce  a  mensa  et  thoro^  the  foundation  was  thereby  laid 
for  his  bill  in  Parliament ;  which  being  supported  by  the  clearest 
evidence,  passed  without  difficulty. 


MR.  TAAFE'S  CASE.— Session  1819. 

Proof  required  that  Damages  and  Ck>st8  at  Law  were  not  onlj  bond  fideptAii,\^\ 
also  that  they  were  hokA  fide  retained, — Evidence  of  Adultery  held  complete 
— ^Further  examination  of  Witnesses  postponed,  to  give  House  an  oppor 
tunity  of  examining  proceedings  in  Ecclesiastical  Court. — ^Petitioner's 
conduct  not  proved  to  have  been  governed  by  the  necessary  care  and  cu^ 
cumspection. — ^Evidence  unsatisfactory  as  to  precise  time  when  he  was  fint 
apprised  of  Wife's  improprieties.— -Declaration  that  the  House  in  maoj 
cases  refused  divorce  a  fAnculo^  where  Court  of  Law  had  awarded  Damage^ 
and  Ecclesiastical  Court  had  granted  divorce  a  mmta  et  tkoro, — Non-attw 
ance  of  Petitioner. — ^BiU  abandoned. 

There  was  produced  an  office  copy  of  a  judgment  of  the  Court  A 
Common  Pleas  in  Ireland  for  damages  assessed  at  5000/.,  beades 
costs  of  suit,  against  Lord  William  Fitzgerald ;  and  by  which  it 
appeared  that,  on  the  26th  of  May,  1818,  the  defendant  was 
discharged  of  the  same,  the  amount  having  been  paid. 

Counsel  was  informed  '^  that  that  was  not  proof  satisfactorj  to 
the  House  that  the  damages  had  been  paid." 

Counsel  stated  that  the  agent  of  Lord  William  Fitasgerald  was 
in  attendance,  and  would  prove  that  the  damages  had  been  paid. 

Counsel  was  informed  that  proof  must  be  given,  not  only  thai 
they  were  londjide  paid,  but  also  that  they  were  bon&Jide  retuned. 

Counsel  stated  that  the  petitioner's  solicitor  was  at  present  m 
Italy,  and  that  the  only  evidence  they  had  to  tender  was  the  evidenoe 
of  the  solicitor  of  the  defendant. 


PARLIAMENTARY  DIVORCE.  626 

The  case  was  then  opened,  and  witnesses  were  examined,  by 
whom  the  fact  of  adultery  was  clearly  proved ;  but  certain  persons 
who  had  given  evidence  in  the  Ecclesiastical  Court  in  Ireland  not 
having  been  called  as  witnesses  in  support  of  the  bill,  the  counsel 
for  the  petitioner  stated  that  the  reason  for  this  was,  that  their 
evidence  had  not  been  considered  sufficient  to  justify  the  granting 
a  divorce  a  merua  et  thoro ;  that  a  commission  having  been  after- 
wards issued  to  take  evidence  in  this  country,  the  facts  were  then 
clearly  established ;  and  that  they  conceived  it  would  be  more 
satisfactory  to  their  Lordships  that  they  should  call  the  witnesses 
who  were  most  perfectly  acquainted  with  the  facts,  but  that  the 
witnesses  who  were  examined  in  the  Consistory  Court  in  Ireland 
were  all  in  attendance ;  and  they  would  either  submit  them  to 
the  examination  of  their  Lordships,  or  themselves  examine  them, 
if  their  Lordships  should  be  pleased  to  express  that  desire. 

The  counsel  were  informed  ^Hhat  it  was  the  pleasure  of  the 
House,  that  the  witnesses  might  attend  that  day  se^nnight,  in  order 
that  their  Lordships,  by  having  an  opportunity  of  examining  the 
proceedings  in  the  Ecclesiastical  Court,  might  judge  as  to  what 
facts  it  would  be  proper  to  examine  them.  That  adultery  in 
England  was  clearly  proved ;  but  that  was  not  all  that  was  neces* 
sary  to  the  obtaining  the  divorce." 

An  application  was  then  made  to  the  House  by  the  petitioner's 
eounsel,  praying  that  his  attendance  might  be  dispensed  with,  as 
he  was  confined  to  bed  by  illness  in  Ireland ;  a  fact  of  which 
there  was  a  medical  certificate,  if  their  Lordships  would  be  pleased 
to  receive  it  as  an  excuse.  The  counsel  was  informed  that  their 
Lordships  would  not  give  any  opinion  upon  this  subject,  until  they 
had  gone  into  the  examination  which  must  arise  out  of  the  proceed- 
ings in  the  Ecclesiastical  Court ;  but  that  it  was  most  probable 
the  House  would  not  deem  it  proper  to  pass  the  bill,  until  the 
petitioner  was  in  attendance  ;  for  which  purpose  they  would 
enlarge  the  time  to  that  day  three  weeks ;  examining  the  witnesses, 
however,  in  the  mean  time. 

On  a  subsequent  day,  witnesses  were  examined  as  to  the  payment 
of  the  damages;  when  a  very  particular  inquiry  was  instituted. 
The  money,  it  appeared,  was  paid  by  Lord  William  Fitzgerald^s 
agent  to  the  agent  of  Mr.  Taafie ;  by  whom  again  it  was  handed 
over  to  Mr.  Nolan,  the  brother-in-law  of  Mr.  Taaffe.  The  agent 
of  Mr.  Taafie  attended,  and  proved  the  receipt  of  the  money ;  and 
that  he  had  paid  it  to  Mr.  Nolan ;  but  he  could  not  prove  that 


s  s 
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Nolan,  on  the  other  hand,  had  paid  it  to  the  petitioner,  or  had 
applied  it  to  his  use.  It  therefore  became  necessary  to  procure 
the  attendance  of  Nolan,  who  was  accordingly  summoned,  and, 
upon  examination,  proved  that  he  had  paid  part  of  it  away  under 
the  direction  of  Mr.  TaaflTe  (who  was  absent)  in  discharging  debts 
of  Mr.  Taaffe,  who  drew  on  him  for  the  residue.  This  witness  aho 
swore  that  no  part  of  the  money  went  back  to  Lord  William 
Fitzgerald. 

29  March.— On  the  order  of  the  day  for  the  second  reading 
being  read,  counsel  were  informed  '^  that  it  was  the  intention  of 
the  House  to  discharge  the  order  of  the  day  for  the  attendance  of 
witnesses  that  day,  with  a  view  to  the  counsel  informing  the  House 
on  Wednesday  next,  whether  they  meant  to  call  any  other  wit- 
nesses to  support  their  case ;  and  they  were  also  informed  that  in 
many  cases  where  there  was  extreme  negligence  on  the  part  of  the 
husband,  as  distinguished  from  collusion,  although  the  Court  of 
Law  might  award  damages,  and  the  Ecclesiastical  Court  might 
grant  a  diyorce,  yet  that  House,  consistently  with  its  usual  prac- 
tice, would  not  grant  the  relief  which  was  prayed ;  and  that  the 
House,  proceeding  on  this  rule,  had,  in  a  recent  case  where  a  gentle- 
man was  in  an  official  situation  in  the  island  of  Malta  (^),  whose 
wife  was  detained  in  this  country  by  indisposition,  required  him  to 
prove  what  his  own  conduct  had  been  throughout  the  period  ;  and 
whether  he  had  used  due  care  and  diligence.  That  it  appeared  in 
the  present  case,  that  Mrs.  Taaffe  had  come  to  England  for  medical 
advice  in  1813  ;  and  that  the  bill  before  the  House  took  no  notice 
of  any  circumstance  till  the  month  of  August  1814.  That  the 
petitioner,  in  his  allegation  in  the  Ecclesiastical  Court,  stated 
various  facts  to  have  occurred,  which  either  must  have  escaped  the 
attention  of  those  who  were  called  upon  to  attend  Mrs.  Taaffe,  or, 
by  unaccountable  negligence,  were  not  oommunicated  to  the  peti- 
tioner. That  no  question  had  been  put  to  Mrs.  Blake,  who 
appeared  to  have  been  placed  about  Mrs.  Taaffe  by  her  husband, 
as  to  whether  she  discovered  any  familiarities  between  Lord  Wil- 
liam and  Mrs.  Taaffe;  and  whether,  if  she  had,  she  had  disclosed 
the  same  to  the  husband.  That  Elizabeth  Garver  spoke  to  fami- 
liarities,  but  had  not  been  questioned  as  to  any  communication  to 
the  husband.  That  certain  facts  were  alleged  in  the  Ecdesiastical 
Court,  to  which  the  attention  of  the  counsel  was  directed,  as  to 


(*)  See  case  of  the  Rev.  Castleton  Miller,  wprct,  p.  615. 
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the  ignorance  of  the  husband  of  the  transaction  which  occurred 
between  November  1813  and  July  1814 ;  the  proof  of  which  at  the 
bar  might  be  very  material,  and  might  justify  the  granting  the 
relief  now  prayed.  That  the  House  would  expect  the  petitioner 
to  account  for  his  conduct  between  the  time  whem  he  quitted 
England,  and  the  time  when,  in  August  1814,  he  aUeged  he  first 
heard  of  the  adultery ;  he  must  likewise  state  what  communication 
had  been  made  to  him  in  the  mean  time,  and  how  far  he  could 
show  himself  to  have  been  a  husband  acting  with  due  care  and 
caution,  and  entitled  to  the  relief  granted  only  to  persons  so 
acting."" 

30  April. — Their  Lordships  again  intimated  an  opinion  that  the 
adultery  was  fully  proved  ;  but  that ''  there  was  a  difficulty  in  the 
circumstance,  that,  if  the  facts  stated  in  one  of  the  allegations  in 
the  Ecclesiastical  Court  were  truC}  the  parties  were  staying  for 
days  and  months  together ;  and  that  persons  must  have  forgotten 
their  duty  if  they  did  not  make  any  communication  of  the  fact  to 
Mr.  Taaffe.  That,  by  an  order  of  the  House,  a  person  who  asks 
redress  by  a  divorce  bill,  must  personally  appear ;  and  that  it  would 
be  for  the  House  to  consider  whether  it  would  require  the  personal 
attendance  of  Mr.  Taaffe,  or  dispense  with  that  Standing  Order." 

The  second  reading  was  put  off  three  different  times ;  and  the 
bill,  at  last,  appears  to  have  been  abandoned. 


MR.  MILLER'S  CASE.— Session  1821. 

Expression  of  opinion  by  Honse  respecting  duty  of  Ecclesiastical  Judge  to  have 
Record  of  his  Sentence  in  a  perfect  state — Record  in  present  case  being 
partly  erased  and  obliterated. — Intercourse  of  Husband  and  Wife  continued 
after  Discovery  of  Wife's  infidelity. — No  questions  put  od  this  point  in  Eccle- 
siastical Court. — Indispensable  to  disprove  it  before  obtaining  Divorce. — 
Sheriff's  Notes  produced. — Variance  of  Testimony  before  Sheriff  and  before 
House. — Bill  abandoned. 

The  deputy-registrar  of  the  Ecclesiastical  Court  of  Gloucester 
produced  the  original  sentence  of  divorce  a  mensa  et  thoro  ;  and  it 
appearing  that  there  were  erasures  in  it,  and  several  lines  struck 
through,  he  was  asked  '^  by  whom  were  these  alterations  made !  "^ 
and  answered  that  they  were  made  by  the  Judge  of  the  court,  and 
attested  by  himself  as  deputy-registrar.  The  counsel  were  in- 
formed by  the  House,  that  '^  the  House  thought  it  proper  not  to 
let  the  document  produced  pass  without  observation.      That  it 
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was  the  duty  of  the  Judge  of  the  Eoclesiastical  Court  to  haye  his 
Bentenee  in  a  perfect  state ;  but  that  the  document  produced  wai 
in  a  state  in  which  it  never  could  have  been  produced,  untess  a 
witness  was  living,  who  could  prove  the  facts  which  had  now  been 
given  in  evidence." 

In  this  case  it  appeared  that  the  wife  had  left  her  husband  in 
1814,  and  continued  at  the  house  of  a  friend  for  about  three  weeks; 
alleging  that  her  husband  had  treated  her  ill,  and  had  beaten  her; 
but  the  husband  prevailed  on  her  to  return  to  him,  and  they  were 
perfectly  reconciled;  several  witnesses  proving  that  his  conduct  had 
been  kind  and  affectionate.  They  lived  together  happily  for  five 
years  afterwards.  In  ISIO,  however,  Mrs.  Miller  committed  adul- 
tery ;  and  damages  were  had  at  law  against  her  paramour.  Bat 
the  proceeding  in  the  House  of  Lords  was  embarrassed  by  a  diffi* 
culty  which  arose  from  the  husband^s  own  conduct.  It  appeared, 
according  to  the  evidence  of  the  butler,  as  given  before  the  sheriff 
on  the  execution  of  the  writ  of  inquiry,  that  the  petitioner  was 
apprised  of  his  wife^s  misconduct  on  the  7th  or  8th  of  March,  1819; 
yet  that  he,  nevertheless,  suffered  her  to  remain  in  his  house  for 
about  three  weeks  thereafter ;  and  it  was  proved  that  they  dined 
together  for  three  days  after  the  disclosure.  This  was  the  substance 
of  the  evidence  on  the  execution  of  the  writ  of  inquiry.  But  the 
butler,  when  examined  at  the  bar  of  the  House  of  Lords,  stated 
that  he  did  not  communicate  the  matter  to  Mr.  Miller  till  the  9Ui 
or  10th  of  March,  1819.  Being  asked  whether  he  had  given  the 
same  answer  before  the  sheriff,  counsel  were  informed  that  that 
point  must  be  spoken  to  by  other  persons.  Whereupon  Mr.  Har- 
rison stated  he  would  give  directions  for  the  notes  taken  by  the 
sheriff  to  be  produced,  if  possible.  It  was  then  proved  before  their 
Lordships,  that  the  husband  did  not  order  separate  beds  till  the 
lOth  of  March.  Mrs.  Miller'^s  maid  swore  that  her  master  and  mis- 
tress never  slept  together  after  the  1 0th  of  March,  from  which  period 
they  used  separate  beds.  The  counsel  were  informed  that  ^^  this 
witness  had  not  said  anything  upon  this  subject  in  the  Ecclesiastical 
Court,  although  there  was  an  express  interrogatory  to  examine 
witnesses  to  that  point ;  yet  not  one  question  had  been  put  to  any 
witness  on  the  subject." 

Mr.  Harrison  stated  that  he  had  inquired  ''how  it  happened  that 
the  evidence  appeared  to  have  been  so  loosely  taken ;  and  he  had 
been  informed  that  no  case  of  adultery  had  taken  place  in  that 
court  for  forty  years." 
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The  counsel  were  informed  that  '4t  appeared  extraordinary  that 
all  the  questions  should  be  asked  of  the  witnesses  except  that  one ; 
that  there  was  always  an  allegation  of  that  nature  ;  and  that  it  was 
necessary,  in  order  to  get  a  divorce,  to  state  that  fact ;  and  it  was 
added,  that  from  the  evidence  upon  the  writ  of  inquiry^  and  in  the 
Ecclesiastical  Court,  it  would  be  necessary  to  sift  the  case  to  the 
bottom ;  it  appearing  extremely  suspicious. 

On  the  19th  of  April,  a  copy  of  the  evidence  of  the  butler,  when 
examined  before  the  sheriff,  was  produced  ;  showing  that  he  had 
there  sworn  that  he  had  communicated  his  suspicions  to  his  master 
on  the  7th  or  8th  of  March.  No  further  proceeding  appears.  The 
bill  was  abandoned. 


LORD  GLERAWLEY'S  CASE.^Session  182J. 

Proceedings  at  Law  to  be  proved  before  entering  on  charge  of  Adultery. — Letters 
written  by  Adulterer  to  Wife  tendered  in  evidence  against  her ; — received 
de  bene  este, — but  not  incorporated  in  the  Minutes  of  the  Evidence,  on  which 
Bill  ultimately  passed. 

On  the  second  reading  of  the  bill,  the  service  of  notice  on  Lady 
Olerawley  and  the  marriage  of  the  parties  having  been  proved, 
witnesses  were  next  called  to  prove  the  allegation  of  adultery;  when 
their  Lordships  took  occasion  to  observe  that,  in  point  of  regularity, 
it  was  the  more  proper  course  to  prove  the  proceedings  in  the 
action  at  law,  before  the  facts  of  the  case  should  be  gone  into. 

Accordingly,  proof  was  given  of  a  judgment  for  1600Z.  da- 
mages, besides  costs  of  suit ;  for  the  recovery  of  which  it  was  also 
proved,  that  execution  had  been  duly  issued  against  Mr.  Bum, 
the  adulterer. 

In  course  of  the  examination  of  Isabella  Duigenan  (a  domestic 
in  Lord  Glerawley's  family)  Mr.  Harrison,  of  counsel  for  the  peti- 
tioner, stated  that  a  paper  which  he  was  about  to  show  the  witness, 
was  one  of  the  documents  produced  in  the  Ecclesiastical  Court. 
This  paper  was  a  memorandum  prOved  to  have  been  written  by 
Lady  Glerawley  and  her  maid ;  and  the  same  being  delivered  in, 
Mr.  Harrison  stated  that  he  offered  it  with  the  view  of  tendering 
in  evidence  certain  letters  which  had  been  received  in  the  Eccle- 
siastical Court ;  which  letters,  he  would  prove,  were  written  by  Mr. 
Bum,  and  addressed  according  to  the  directions  contained  in  the 
memorandum ;  as  well  as  dated  from  the  house  in  Paris,  in  which 
it  was  shown  that  he  resided.     Mr.  Harrison  admitted  that  he 
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could  not  prove  these  letters  to  have  come  into  the  possession  of 
Lady  Olerawley,  in  consequence  of  their  having  been  intercepted  by 
his  lordship ;  but  he  submitted  that  the  address,  correspondiog  with 
that  of  Lady  Glerawley,  as  the  address  under  which  she  wu 
expecting  letters,  sufficiently  connected  her  with  the  letters  to  admit 
of  their  production  as  evidence  against  her.  The  counsel  vu 
informed  that  ''  the  letters  might  be  delivered  in  de  bene  este ;  thit 
a  great  deal  of  evidence  was  received  in  the  Ecclesiastical  Court 
which  could  not  be  received  in  that  House ;  but  that  as  it  wu 
intended  to  move  that  the  evidence  should  be  printed,  it  would,  in 
the  mean  time,  be  enough  merely  to  refer  to  the  letters.  The 
handwriting  was  then  proved,  and  the  letters  were  delivered  in; 
but  as  they  are  not  introduced  in  the  minutes  of  their  LordBhips' 
proceedings,  it  is  to  be  inferred,  that  the  House  came  ultimately  to 
be  of  opinion,  that  they  were  not  legal  evidence  against  Lady 
Glerawley. 

The  case,  however,  was  established  by  other  evidence,  and  the 
bill  passed. 


LIEUTENANT  WORRALL'S  CASE,— Session  1824. 

Condonation. — Second  reading  pnt  off  to  that  daj  ax  months. 

The  petitioner  had  a  verdict  for  50/.  against  one  Sanderson,  for 
criminal  conversation  with  his  wife. 

It  appeared  that  Mrs.  Worrall's  intercourse  with  Sanderson 
formed  the  subject  of  frequent  quarrels  between  the  petitioner  and 
his  wife ;  but  they,  nevertheless,  continued  to  reside  together  as 
man  and  wife ;  and  when  they  ultimately  parted  (on  account  of 
Mrs.  Worrall's  being  in  the  family  way  by  Sanderson),  a  witness 
who  was  present  swore  that  Mrs.  WorraU  said  to  her  husbani 
"she  hoped  he  would  not  leave  her  to  the  mercy  of  Sanderson ;* 
to  which  the  husband  answered,  ^^that  if  she  conducted  herself  as 
she  ought  to  do,  she  should  not  want  for  anything ;  though  she  had 
brought  it  on  herself :  ^^  she  then  went  away.  This  witness  vas 
examined  by  one  of  the  Lords. 

Q.  How  long  had  they  disagreed  about  Sanderson  before  the 
separation ! — A.  A  long  while. 

Q.  Did  they  live  together  three  or  four  months  after  they  had 
begun  quarrelling  ? — A.  Yes. 
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Q.  Did  they  quarrel  about  whether  the  child  waa  the  child  of 
Mr.  Worrall,  or  of  Sanderson  ?— A.  Yes. 

On  the  3rd  June  the  same  witness  was  re-examined,  and  stated 
that  the  husband  and  wife  slept  apart  for  a  month  before  she  was 
Inrought  to  bed  of  the  child  in  question.  It  also  appeared,  that 
although  they  continued  to  reside  together,  they  no  longer  occu- 
pied the  same  bed ;  a  circumstance  which  showed  the  husband's 
knowledge  or  suspicion  of  his  wife'^s  misconduct. 

9  th  June.  Counsel  were  heard ;  and  it  was  ordered  that  the  fur- 
ther consideration  and  second  reading  of  the  bill  be  put  off  to  that 
day  six  months. 


SIR  WILLIAM  WISEMAN'S  CASE.— Session  1824. 

Evidence  of  Wife's  Confession  received  de  bene  ette,  and  subject  to  be  stmck  out 
of  Minutes,  if  afterwards  found  inadmissible. — ^Declaration  by  House  that  it 
was  not  bound  by  Evidence  which  had  satisfied  Court  of  Law  and  Eccle- 
siastical Court. — ^That  House  never  dispensed  with  Evidence  of  the  fact  of 
Adultery,  when  such  Evidence  was  attainable ;— and  that  where  Witnesses 
were  beyond  the  Jurisdiction  of  House,  it  must  be  shown  that  application 
had  been  made  to  induce  them  to  attend. — Bill  postponed  till  next  Session, 
and  Standing  Order  No.  142  dispensed  with^ — Bill  passed. 

Sir  William  Wiseman  held  a  government  appointment  in 
Jamaica,  where  his  wife,  Lady  Wiseman,  formed  a  criminal  con- 
nexion with  a  midshipman  named  TumbuU,  the  result  of  which  was, 
that  she  eloped  from  her  husband;  Tumbull  and  her  Ladyship 
leaving  Jamaica  together  and  proceeding  to  Bordeaux,  where  they 
settled,  and  were  residing  at  the  time  when  the  petition  for  divorce 
was  presented  to  the  House.  There  had  been  a  verdict  against 
Mr.  Tumbull  for  150/.  The  attorney  of  Sir  William  Wiseman 
having  repaired  to  Bordeaux  to  collect  evidence  in  support  of  the 
action  at  law,  and  of  the  proceeding  in  the  Ecclesiastical  Court, 
was  accompanied  on  that  occasion  by  a  person  named  Cressy 
Eardsley,  who  had  known  the  parties  in  the  West  Indies,  and  who, 
being  called  as  a  witness  on  behalf  of  the  petitioner,  at  the  bar  of 
the  House,  stated,  that  in  March  1823,  she  saw  Lady  Wiseman 
and  Mr.  Tumbull  at  Bordeaux,  where  her  Ladyship  informed  her 
that  the  reason  why  she  quitted  Sir  William  was,  her  being  in  the 
family  way  by  Mr.  Tumbull. 

The  counsel  for  the  bill  were  informed  that  that  evidence  could 
be  considered  as  taken  only  de  bene  esse  ; — ''  that  it  had  been  ruled  in 
that  House  fifty  times  over  that  such  evidence  could  not  be  given/** 
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Counsel  said,  he  fiubmitted  it  as  part  of  the  resffesta.  Coimael 
were  mformed  that  the  House  would  oonceive  him  to  have  offered 
it  with  the  greatest  respect ;  but  that  it  was  not  to  be  understood 
that  the  evidence  given  by  a  witness  was  conclusively  received ;  for 
that  the  House  was  in  the  habit  of  striking  out  evidence  after  it 
had  been  given. 

The  attorney  of  the  petitioner  was  then  caUed,  and  proved  that 
Mr.  Tumbull  acknowledged  the  birth  of  a  child  by  Lady  WLseman, 
the  baptism  of  which  child  was  registered  by  Mr.  Tumbull  as  his 
own  before  the  mayor  of  Bordeaux.  He  produced  an  extract  from 
the  register  of  the  child's  baptism,  to  the  accuracy  of  whidi  he 
swore,  as  well  as  to  the  accuracy  of  an  extract  from  the  regiater  of 
its  death. 

At  this  stage  of  the  examination  the  witness  was  examined,  as 
follows,  by  one  of  their  Lordships : — 

Q.  Did  you  go  to  Bordeaux  and  come  back  again  without  endea- 
vouring to  bring  some  of  the  servants  of  the  house  where  these 
parties  live  as  witnesses  ? — A.  They  were  residing  there  without 
any  servants. 

Q.  But  the  persons  residing  in  the  house  must  have  known 
whether  Lady  Wiseman  and  Mr.  Tumbull  were  in  the  habit  of 
sleeping  in  the  same  bed  i — A.  I  thought  Mr.  Tumbull  having 
admitted  in  the  presence  of  Lady  Wiseman  that  the  child  I  referred 
to  was  the  child  of  both  of  them,  was  enough. 

Counsel  were  informed  that  it  was  necessary  for  him  to  show, 
that  endeavours  had  been  made  to  induce  persons  to  come  over  who 
knew  the  fact. 

The  counsel  submitted  that  the  whole  of  the  evidence  taken 
together  might  be  considered  sufficient  to  establish  the  case ;  that 
it  had  been  sufficient  in  the  Court  of  Law  and  in  the  Ecclesiastical 
Court. 

The  counsel  were  informed  that,  although  the  House  required 
the  proceedings'  in  the  Ecclesiastical  Court,  and  the  result  of  the 
action  at  Common  Law,  to  be  laid  before  them,  their  Lordships 
did  not  consider  themselves  bound  by  the  same  evidence  which  had 
satisfied  those  courts ;  and  that  in  cases  where  witnesses  could  be 
obtained  to  prove  the  fact  of  adultery,  it  was  not  the  practice  of 
the  House  to  dispense  with  those  witnesses. 

The  counsel  begged  to  submit  the  difference  of  the  present  caee 
from  the  ordinary  one,  where  the  witnesses  were  within  the  power 
of  the  tribunals  of  the  country. 


PARLIAMENTARY   DIVORCE.  633 

The  couDBel  were  informed  that  it  did  not  appear  that  application 
had  been  made  to  any  persomi  to  come,  and  that  they  refused. 
That  if  counsel  wished  for  time  to  bring  over  such  witnesses,  the 
House  would  grant  time  ;  but  if  he  proposed  to  rest  his  case  here, 
he  must  run  his  risk  of  the  decision  of  the  House  upon  it. 

The  counsel  submitted  whether  he  might  be  permitted  to  argue 
the  admissibility  of  a  letter  of  Lady  Wiseman;  leaving  it  open  to 
send  for  the  witnesses  to  Bordeaux  if  that  should  be  found  neces- 
sary in  the  result. 

The  counsel  were  informed  that  according  to  the  present  view  of 
their  Lordships,  the  House  would  not  be  satisfied  without  an 
attempt  being  made  to  procure  the  attendance  of  the  witnesses 
who  might  have  knowledge  of  the  fact ;  that  if  he  wished  to  be 
heard  on  the  case  as  it  stood,  the  House  would  hear  him ;  or  if,  on 
the  other  hand,  he  prayed  for  further  time  to  bring  over  such 
witnesses,  their  Lordships  would  grant  such  time  ;  and  they  would 
receive  his  answer,  which  course  he  meant  to  pursue,  to-morrow. 

On  the  26th  May,  the  counsel  was  called  in  and  stated,  that  he 
would  pray  their  Lordships  that  the  further  consideration  of  the 
bill  might  be  postponed  till  next  Session  of  Parliament,  as  it  would 
be  impossible  to  supply  the  evidence  which  their  Lordships  required 
in  the  present  session.  That  in  the  mean  time  he  had  to  solicit  on 
behalf  of  the  petitioner,  who  had  been  in  constant  attendance  in  the 
House  during  the  proceedings,  that,  in  consequence  of  the  public 
service  requiring  his  absence  from  this  country,  the  Standing  Order 
No.  142(e)  might  be  dispensed  with  in  the  future  stages  of  the  bill. 

The  counsel  were  informed  that  it  appeared  to  their  Lordships 
that  the  Standing  Order  could  not  be  considered  as  applying  to 
this  case,  so  as  to  bind  this  party; — that  the  intention  of  the 
Standing  Order  was  to  give  the  House  the  means  of  inquiring  as  to 
a  subject  for  the  application  of  which,  in  the  present  case,  there 
was  not  the  least  pretence ;  namely,  the  behaviour  of  the  husband. 
That  the  petitioner  appeared  to  be  quite  clear  of  objection  on  that 
point ;  and  that  it  appeared  to  the  House  that  his  personal  attend- 
ance ought  to  be  dispensed  with,  particularly  as  his  absence  was 
required  by  the  service  of  the  country. 

Ordered  that  the  bill  be  read  a  second  time  that  day  six  months. 
The  application  was  renewed  in  the  ensuing  session,  and  the  House 
being  satisfied  with  the  evidence  then  produced,  the  bill  passed 
without  further  difficulty  or  hesitation. 

(')  Appendix,  No.  6.  ^ 
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MR.  BARKER'S  CASE.— Session  1825. 

Volnntary  Separation  for  a  friTolous  cause. — Subseqaent  Adolterj. — ^Bill 

abandoned. 

Trb  parties  intermarried  in  1815,  and  lived  together  without  any 
material  misunderstanding  till  1820,  when  they  separated.  The 
wife  afterwards  committed  adultery,  and  a  rerdiot  for  2002.  damages 
was  recovered  by  the  petitioner  against  one  Potts,  the  paramour. 
The  payment  of  the  damages  was  proved,  and  a  question  pat 
by  one  of  their  Lordships,  whether  the  damages  so  paid  were 
not  afterwards  returned  to  the  adulterer,  was  answered  in  the 
negative. 

A  brother  of  the  petitioner  was  examined,  and  proved  that  a  deed 
was  executed  on  the  occasion  of  the  separation ;  the  fact  being,  as 
the  witness  explained  it,  that  the  wife  had  a  life  interest  in  certain 
real  estates  in  Lincolnshire ;  and  she  wished  to  appoint  new  trustees ; 
— ^her  husband  desired  to  have  the  appointment  of  one  of  them,  as 
the  estates  were  limited  after  her  death  to  the  children  of  the  mai> 
riage ;  but  she  refused  to  permit  him  to  join ;  and  then  she  proposed 
a  separation ;  and  this  he  declared  to  be  the  only  cause  of  sepa- 
ration. 

Counsel  were  asked  to  say  whether  they  were  in  a  situation  to 
prove  that  the  husband  had  ever  consented  to  her  appointing  her 
own  trustees. 

Mr.  Adam  stated  that  the  husband  never  had  consented  that  she 
should  appoint  all  the  trustees. 

Counsel  were  asked  whether  she  had  not  the  power,  under  the  will, 
of  appointing  all  the  trustees. 

Mr.  Adam  admitted  that  such  appeared  to  be  the  fact.  The  deed 
was  then  proved  by  one  of  the  attesting  witnesses. 

Counsel  was  asked  how  this  could  be  considered  the  deed  of  Mrs. 
Barker,  she  being  a  married  woman. 

Mr.  Adam  could  not  pretend  to  say;  but  it  was  evidence  of  a 
separation  having  been  agreed  to  by  her. 

Counsel  were  asked  whether  there  had  ever  been  any  decision  in 
a  court  of  law,  supporting  such  a  deed  as  the  deed  of  a  married 
woman ;  and  whether,  notwithstanding  this  deed,  the  husband  might 
not  at  any  time  insist  on  the  restoration  of  conjugal  rights. 
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Mr.  Adam  said  he  was  not  aware  of  any  case  in  which  it  was  held 
that  a  married  woman  could  execute  a  deed.  But  that  '^  in  this 
case,  there  was  a  trustee ;  that  there  were  covenants  on  the  part  of 
the  trustee  for  the  wife.  She  could  not  do  anything  to  bring  the 
parties  together — and  covenants  on  the  part  of  the  husband  that  he 
-would  never  call  for  restoration  of  conjugal  rights." 

Counsel  was  informed  that  the  phraseology  of  the  deed  was  such 
as  to  excite  observation ; — ^that  it  contained  a  covenant  on  the  part 
of  the  husband  that  Mrs.  Barker  might  live  as  she  pleased,  and  with 
any  person  or  persons,  as  if  she  had  been  sole  and  unmarried. 

Mr.  Adam  submitted  that  ^'  that  was  an  objection  of  a  very  differ- 
ent nature,  and  which  he  should  be  happy  to  submit  a  few  observa- 
tions to  the  House  upon.^^ 

Counsel  was  informed  that  ^^  it  appeared,  taking  it  that  a  separa- 
tion had  taken  place  solely  on  the  ground  of  the  husband  requiring 
to  name  one  of  the  trustees,  which  he  had  no  right  to  do,  that  this 
application  for  a  divorce  was  under  circumstances  under  which  one 
had  never  been  presented  to  the  House  before/' 

Mr.  Adam  submitted  that  though  the  circumstances  might  not 
be  perhaps  precisely  similar,  cases  would  be  found  in  the  Journals 
in  which  Divorce  Bills  had  been  passed,  notwithstanding  the  parties 
had  separated  previously  to  the  commission  of  adultery. 

19  April. — Mr.  Adam  stated  that  there  were  in  the  proceedings 
in  the  Ecclesiastical  Court  several  letters  written  by  Mrs.  Barker 
subsequent  to  the  separation,  but  previously  to  the  adultery*  which 
he  was  desirous  of  giving  in  evidence. 

Counsel  was  informed  that  he  might  read  these  letters  de  bene  esse^ 
without  discussing  the  question  of  their  admissibility.  Then  the 
handwriting  was  proved,  and  the  letters  were  delivered  in,  marked 
B.  C.  D,  and  iS.,  and  read  de  bene  esse.  The  first  of  iheae  began  : — 
"  My  dearest  husband."'  The  others  abounded  in  assurances  of  affec- 
tionate attachment,  but  nevertheless  deprecated  a  reunion;  although 
expressing  hopes  that  it  might  one  day  take  place. 

Mr.  Adam  stated  that  there  was  also,  in  the  proceedings  in  the 
Ecclesiastical  Court,  a  letter  from  a  Mrs.  Burder  addressed  to  Mr. 
Barker,  announcing  the  elopement  of  his  wife,  which  he  was  desirous 
of  giving  in  evidence. 

Counsel  were  informed  that,  in  the  opinion  of  the  House,  that 
letter  could  not  be  evidence. 

Counsel  having  been  asked  whether  they  had  found  any  case  in 
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which  a  Divorce  Bill  had  been  passed  after  a  separation  of  the 
parties  a  mensa  et  thoro  (^, 

Mr.  Adam  stated  that  such  a  case  occurred  in  the  year  1798 ; 
the  case  of  the  Rev.  Mr.  Twissleton  (s). 

Counsel  was  asked  whether  it  appeared  or  not  in  that  case,  that, 
after  the  parties  had  separated,  they  had  lived  together  again. 

Mr.  Adam  stated  that  he  believed  that  was  not  the  fact,^tli&t 
there  was  nothing  in  the  proceedings  which  led  to  that  inference. 

Counsel  were  asked  whether  they  had  found  any  other  ease. 

Mr.  Adam  stated  that  they  had  not. 

The  further  consideration  and  second  reading  of  the  bill  were 
put  off  sine  die^  and  the  evidence  was  ordered  to  be  printed.  No 
further  proceeding  was  had  in  the  Session  of  1825,  but  in  the 
following  Session,  the  application  of  Mr.  Barker  was  renewed  by  a 
petition  on  19th  April,  1 826,  praying  that  the  official  copy  of  the 
proceedings,  and  of  the  definitive  sentence  of  divorce  in  the  Ecde- 
siastical  Court,  and  the  evidence  taken  at  the  Bar,  and  entered  upon 
the  Journals  of  the  House  during  last  Session,  might  be  taken  into 
their  Lordships'  consideration ;  and  that  counsel  might  be  heard 
on  such  points  in  support  of  the  bill  as  to  the  House  might  seem 
necessary. 

It  was  ordered  that  the  production  of  another  official  copy  of  the 
proceedings  in  the  Ecclesiastical  Court  might  be  dispensed  with. 
Leave  was  then  given  to  bring  in  a  new  bill,  and  the  same  was 
accordingly  brought  in  and  read  a  first  time,  and  the  usEoal  orders 
followed. 

12  May. — The  order  of  the  day  being  read  for  the  second  reading 
of  the  bill,  counsel  were  called  in.  The  evidence  taken  in  the  last 
Session  was  read.  Then  Mr.  Adam  was  heard  to  sum  up  the  case 
of  the  petitioner. 

Counsel  were  directed  to  withdraw,  and  it  was  ordered  that  the 
further  consideration  of  the  bill  be  put  off  sine  die.  No  further  pro- 
ceedings appear. 

(')  This,  of  course,  means  a  voluntary,  not  a  judicial  separation. 

(')iSiff>ni^p.  687. 
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MR.  SULLIVAN'S  CASE.— Sbsbion  1825. 

Causes  which  occasioned  the  Separation  not  sufficiently  set  out  in  Preamble. — 
Leave  given  to  withdraw  Bill.  —  New  Bill  presented. — State  of  circum- 
stances under  which  a  Voluntary  Separation  was  held  not  to  bar  Divorce 
a  mnado  mcarimonu. — Bill  passed. 

13  May. — On  opening  the  petitioner's  allegations,  the  attention 
of  counsel  was  directed  to  the^rm  of  the  bill,  which  stated  no  more 
than  the  marriage  in  July  1816 ;  cohabitation  till  August  of  the 
same  year;  the  adultery  in  June  1821 ;  and  the  action  in  1824 ; 
without  any  reference  to  the  deed  of  separation,  or  to  the  circum- 
stances which  were  now  stated  by  counsel  to  have  led  to  it.  That 
it  appeared  to  the  House  proper  that  this  circumstance  should  be 
stated  in  the  preamble. 

Mr.  Harrison  submitted  that  it  was  not  consistent  with  the 
practice  of  the  House  that  circumstances  of  that  nature  should  be 
stated  in  the  preamble. 

Counsel  were  informed  that  it  appeared  to  the  House  that  this 
was  a  bill  brought  under  very  unusual  circumstances, — that  the 
deed  of  separation  ought  certainly  to  have  been  stated, — ^that  the 
fact  being  stated  and  it  being  seen  that  such  a  deed  had  been  exe- 
cuted, the  wife  being  utterly  incompetent  by  law  to  execute  such  a 
deed,  it  would  be  to  be  considered  whether  Parliament  was  to  grant 
a  divorce  a  vinculo  matrimonii^  where  by  private  contract,  or  intended 
contract,  the  law  of  the  land  had  been  sought  to  be  evaded.  It  was 
ordered  that  the  petitioner  should  be  at  liberty  to  withdraw  his  bill 
and  to  present  a  new  one. 

1  June. — A  new  bill  having  been  presented,  Mr.  Harrison  pro- 
posed to  call  Sir  Charles  Sullivan,  to  prove  the  facts  which  had  led 
to  the  separation. 

The  counsel  was  informed  that  it  would  be  for  him  to  use  his 
discretion  whether  to  give  evidence  of  circumstances  which  had  led 
to  separation  within  a  month  after  the  marriage. 

Upon  Sir  Charles  Sullivan,  guardian  and  first  cousin  of  the 
petitioner,  being  called  in,  Mr.  Harrison  said  he  intended  to  prove 
the  advice  which  this  witness  had  given  to  the  petitioner  in  conse- 
quence of  the  reports  which  had  reached  his  ears  respecting  the 
levity  of  Mrs.  Sullivan's  conduct. 

Counsel  was  informed  that  he  must  first  put  in  the  deed  of  sepa- 
ration.    The  deed  accordingly  was  proved  and  delivered  in. 
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Counsel  was  asked  how  a  married  woman  could  execute  a  deed! 

Mr.  Harrison  was  not  able  to  solve  that  question. 

Counsel  was  informed  that  after  the  doubts  expressed  by  ooorti 
of  law  on  this  subject,  the  House  would  take  the  deed  as  executed 
by  Mr.  Sullivan.     The  examination  then  proceeded. 

Q.  Had  you  heard  unfavourable  reports ! 

The  counsel  was  asked  whether  he  considered  himself  at  liberty 
to  ask  that  question. 

Mr.  Harrison  submitted  that  he  was  entitled  to  prove  that  fact 
as  explanatory  of  the  conduct  of  the  petitioner  and  the  family  to 
the  wife. 

The  counsel  was  informed  that  the  evidence  must  be  received 
de  bene  esse, 

Q.  Did  you  consider  it  improper  that  the  petitioner  should  rejoin 
his  wife,  and  live  with  her  again  after  the  terminatioQ  of  the  suits 
in  the  Ecclesiastical  Court! — ^A.  Certainly. 

Counsel  was  informed  that  he  must  ask  the  witness  whether  in 
fact  the  petitioner  and  his  wife  lived  together,  and  if  not,  wheth^ 
he  knew  the  reason ;  but  that  the  House  would  not  take  the  word 
of  the  witness  whether  a  man  and  his  wife  might  live  separate  whom 
the  law  required  to  live  together. 

Mr.  Harrison  tendered  the  evidence  by  way  of  explanation  of 
the  deed  of  separation ;  being  precluded  from  calling  the  petitioner, 
he  had  no  other  way  of  arriving  at  the  fact. 

Q.  Do  you  know  the  causes  which  led  to  the  separation! — A. 
Various  reports  of  her  misconduct,  and  the  conviction  in  the  minds 
of  the  family  that  she  was  leading  an  improper  life. 

The  witness  then  proceeded  to  state  that  his  only  knowledge  on 
the  subject  of  the  deed  was,  that  these  reports  were  prevalent  in  the 
family ;  and  that  it  was  not  considered  by  the  fannly  that  they  ought 
to  live  together ;  adding  that  he  concurred  in  that  opinion,  and 
should  have  thought  it  necessary  to  have  acted  in  the  same  way  if 
he  had  been  left  guardian  to  this  gentleman. 

Mr.  Harrison  then  proceeded  to  prove  the  fact  of  adultery  subse- 
quent to  the  separation,  which  fact  was  fully  established ;  the  House 
intimating  that  further  proof  on  that  head  was  unnecessary.  It 
appeared  also  that  the  petitioner  recovered  a  verdict  against  the 
paramour  for  400/.  damages. 

Mr.  Harrison  stated  that  he  was  not  then  in  a  condition  to  prove 
misconduct  previously  to  the  marriage ;  but  he  would  consult  the 
solicitor  on  this  matter,  and  in  the  event  of  his  not  being  able  to 
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produce  such  evidence,  he  should  afterwards  request  permission  to 
address  their  Lordships  on  the  evidence  already  presented. 

8  June. — Mr.  Harrison  stated  that  he  proposed  to  call  witnesses 
to  prove  the  conduct  and  character  of  Mrs.  SulUvan  before  the  mar- 
riage ;  and  to  call  the  father  of  the  petitioner  to  prove  that  these 
circumstances  having  reached  his  ears,  formed  the  reason  for  his 
recommending  the  deed  of  separation,  as  well  as  the  proceedings  for 
setting  aside  the  marriage.  The  Right  Hon.  J.  Sullivan,  father  of 
the  petitioner,  was  called  in,  and  stated  that  reports  had  reached 
him  from  which  he  concluded  that  his  son's  wife  was  a  woman  of 
bad  character,  and  that  it  was  on  that  account  he  urged  the  neces- 
sity of  a  separation. 

14  June. — A  petition  was  presented  on  the  part  of  Mrs.  Sullivan, 
setting  forth  that  she  had  presumed  that  no  evidence  would  be  pro- 
duced other  than  what  related  to  her  conduct  subsequent  to  the 
marriage,  and  therefore  had  not  thought  it  necessary  to  attend  the 
examination  of  such  evidence ;  but  adding,  that  to  her  surprise  she 
was  informed  that  her  husband  had  brought  witnesses  to  traduce 
her  conduct  and  character  before  her  marriage  ;  and  therefore  pray- 
ing that  she  might  be  at  liberty  to  be  heard  by  her  counsel^  and  to 
.prove  by  witnesses  the  purity  of  her  conduct  and  character  before 
her  marriage ;  and  that  she  was  not  deserving  of  the  imputation 
intended  to  be  cast  upon  her.  It  was  ordered  that  she  be  at  liberty 
to  be  heard  by  her  counsel. 

Accordingly  on  a  subsequent  day  counsel  appeared  for  Mrs.  Sul- 
livan, and  stated  that  they  were  prepared  to  prove  the  purity  of 
Mrs.  Sullivan'^s  conduct  before  the  marriage  ;  but  were  informed  by 
the  House  that  the  question  was  not  so  much  with  respect  to  the 
general  character  and  conduct  of  Mrs.  Sullivan,  as  to  the  represen- 
tations conveyed  to  the  husband ;  and  as  these  representations  were 
established  by  sufficient  evidence,  and  as  they  afforded  a  reasonable 
ground  to  justify  the  separation,  the  case  being,  in  other  respects, 
free  from  all  doubt,  the  bill  passed  without  hesitation. 
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LORD  LISMORE'S  CASE.— Session  1826. 

Witnesses  having  Privilege  of  Peerage,  summoned  by  Letters  from  Lord  Chan- 
cellor.— Case  of  voluntary  Separation. — Wife  makes  a  tonr  on  the  Continent 
unaccompanied  by  Husband,  and  commits  Adultery. — ^Verdict  for  nominal 
Damages. — Declaration  by  House  of  general  rule  against  granting  Divorce, 
where  Separation  has  been  voluntary. — Evidence  led  to  justify  Separation. 
— Bill  passed. 

In  this  case  the  Dowager  Lady  Lismore,  the  Marchioness  of 
Ormonde,  and  her  son,  the  Earl  of  Ormonde,  were  sammone.d  to  give 
evidence  ;  but  "  in  respect  of  their  quality,''  the  House,  instead  of 
making  a  direct  order  for  their  attendance,  directed  "  the  Lord 
Chancellor  to  write  letters  to  them  respectively,***  requiring  their 
attendance  in  order  to  their  being  examined  on  the  second  reading 
of  the  bill. 

The  facts  were  these: — Lord  and  Lady  Lismore  intermarried  in 
1808,  and  resided  in  Ireland.  It  appeared  from  the  evidence  that 
Lady  Lismore  had  from  time  to  time  expressed  a  strong  desire  to 
have  a  house  in  London,  which,  however.  Lord  Lismore  refused ; 
excusing  himself  to  Lady  Lismore  on  the  ground  of  the  expense  of 
such  a  step,  which  he  stated  himself  to  be  unable  to  afford.  In 
1819,  however,  the  health  of  Lady  Lismore  appearing  to  decline,  a 
Continental  tour  was  recommended,  and  determined  upon.  Arrange- 
ments were  accordingly  made  for  this  excursion,  and  Lord  and  Lady 
Lismore  arrived  at  Ramsgate,  on  their  way  to  France.  At  this 
stage  Lord  Lismore  found  it  necessary  to  return  to  London,  to 
negotiate  a  loan  with  Messrs.  Coutts,  leaving  Lady  Lismore  at 
Ramsgate ;  and  it  appears  that  he  did  not  afterwards  rejoin  her 
Ladyship,  who  proceeded  on  the  proposed  tour  without  him. 

While  on  the  Continent  she  formed  a  criminal  connexion  with  Mr. 
Bingham,  against  whom  Lord  Lismore  afterwards  recovered  a 
verdict  for  nominal  damages. 

The  bill  was  resisted  by  Lady  Lismore,  who  appeared  by  counsel 
The  adultery  was  established  beyond  all  controversy,  but  it  was 
attempted  to  be  shown  that  Lord  Lismore'^s  conduct  was  deficient 
in  kindness  and  affection  towards  his  wife.  The  proof  on  this  point, 
however,  completely  failed. 

It  appeared  that  the  petitfoner  was  prevented  from  accompanying 
Lady  Lismore  to  the  Continent,  by  positive  inability  to  raise  the 
necessary  funds  for  that  purpose.  The  evidence  on  this  head  was 
so  strong,  that  the  counsel  for  Lady  Lismore  abandoned  that  part 
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of  his  case,  and  stated  that  he  should  rest  the  defence  solely  on  the 
fact  of  the  voluntary  separation;  with  respect  to  which  it  was 
observed  by  the  House  ^^  that  it  would  lay  on  the  petitioner'^s  coun- 
sel to  show  that  in  the  case  of  a  voluntary  separation,  under  the 
circumstances  which  had  been  pi:oved,  the  House  would  pass  a  bill 
of  divorce  a  vinculo  ;  that  the  House,  however,  would  be  ready  to 
hear  any  evidence  which  the  counsel  in  support  of  the  bill  considered 
as  having  an  effect  to  induce  them  to  act  in  opposition  to  the 
general  rule  of  the  House  not  to  divorce  a  vinculo^  where  there  had 
been  a  separation,  except  under  the  particular  circumstances  of  a 
charge  of  adultery  and  so  forth.^^ 

Several  witnesses  were  then  examined  on  both  sides ;  but  nothing 
very  material  was  established  against  Lady  Lismore  to  justify  the 
fact  of  separation,  and  the  further  consideration  of  the  case  was 
postponed. 

On  the  18th  of  April,  however,  Mr.  Adam,  of  counsel  for  the 
bill,  requested  pennission  to  call  another  witness.  Mr.  Harrison, 
on  behalf  of  Lady  Lismore,  submitted  whether  another  witness 
could  be  called  in  support  of  the  petitioner's  case,  after  the  evidence 
in  support  of  Lady  Lismore  had  been  dosed. 

The  counsel  were  informed  that  the  witness  might  be  called  on 
the  motion  of  a  peer ;  and  that  counsel  might  be  permitted  to 
suggest  the  questions  they  desired  to  have  put.  Then  the  Hon* 
Oeorge  0*Callaghan,  brother  of  the  petitioner,  was  examined  by  a 
peer,  the  questions  being  suggested  by  Mr.  Adam.  This  witness 
proved  extreme  violence  on  the  part  of  Lady  Lismore  towards  her 
husband,  and  that  on  one  occasion  she  struck  him.  The  quarrels 
were  chiefly  about  the  style  of  the  house  and  establishment  kept  up 
by  Lord  Lismore  in  Ireland,  which  she  objected  to,  insisting  on 
going  to  London,--H9aying  the  place  she  was  obliged  to  live  in  might 
be  good  enough  for  the  wife  of  Lord  Lismore,  but  not  for  the  sister 
of  Lord  Ormonde.  This  witness  stated  that  she  caUed  her  husband 
a  coward,  a  wretch,  and  a  liar ;  his  eldest  son,  a  boy  seven  years  of 
age,  being  present  at  the  time.  That  he  had  heard  her  say  she  had 
power  over  her  son,  and  that  she  would  influence  him  to  the  effect 
of  breaking  his  father's  heart.  This  evidence,  and  the  proofs  adduced 
of  Lord  Lismore^s  kind  conduct  and  affection  for  his  wife,  were  held 
sufficient  to  overcome  the  objection  resting  on  the  fact  of  the  volun- 
tary separation ;  which  difficulty  being  displaced,  the  bill  passed 
witliout  any  further  symptoms  of  doubt  or  hesitation. 


T  T 
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MISS  TURNER'S  CASE.  (^)— Sksbion  1827. 

Abduction  and  frandulent  Marriage  of  a  young  Lady.— Conviction  of  Cwi- 
spirators.-— Bill  brought  in  by  Father  of  the  Lady,  to  disBolve  the  pre- 
tended Marriage. — ^Passed  without  previous  Sent^ioe  of  the  Eodesiaatical 
Courts. 

A  GiBL  fifteen  years  old,  the  only  ch3d  of  a  family  distingaifihed 
aa  well  for  its  high  respectability  as  its  ample  fortmie,  was  inydgled 
from  the  boarding-school  where  she  was  residing,  by  a  man  above 
twice  her  age,  and  hacknied  in  the  ways  and  arts  of  die  world ;  aided 
by  his  brother  and  a  foreign  servant.     She  was  first  told  that  her 
mother  was  dying,  and  then  that  her  father  was  bankrupt^ — a  tak 
to  which  she  lent  credence  the  more  readily,  because,  by  a  mngnlar 
and  inost  unhappy  coincidence,  the  failure  of  a  companion's  father 
immediately  before^  and  the  jocular  remark  of  her  own  fatiier  who 
chanced  then  to  want  a  few  pounds  in  settling  the  school  bills,  that 
he  believed  he  must  fail  too, — ^recurred  to  her  mind  when  the  eUxrj 
of  the  bankruptcy  was  told  her,  and  gave  an  appearance  of  truth  to 
all  the  monstrous  fictions  afterwards  employed  for  her  deceptioD. 
It  was  then  disclosed  to  her  that  no  escape  for  her  parent  remained 
but  by  her  marrying  the  conspirator,  and  thus  obtaining  a  power 
over  the  estates.     Her  father  was  represented  as  flying  from  the 
house ;  his  house  as  shut  up,  and  his  property  as  about  to  be  sold. 
As  the  journey*  proceeded,  new  particulars  were  added*     Upon 
reaching  Carlisle,  where  she  was  to  meet  him,  both  the  aooomplioes 
pretended  to  have  found  the  father  in  an  inn,  surrounded  by  bailiflL 
A  message  was  delivered  from  him  to  hasten  her  resolution,  and 
urge  her  immediate  marriage  as  his  only  chance  of  release.     Thii 
decided  her.    She  went  without  further  hesitation  across  the  border; 
and  in  Scotland  a  marriage  was  celebrated,  according  to  the  out- 
ward forms,  such  as  they  are,  which  alone  the  Scotch  law  requires, 
to  make  the  contract  valid ; — that  is,  both  parties  declared  in  the 
presence  of  a  witness,  that  they  took  each  other  for  husband  and 
wife  respectively.     Immediately  thereafter,  and  without  consamma- 

*  (^)  AninteUigible  account  of  the  case  suppression,  as  not  a  single  copy  csa 

of  Miss  Turner  cannot  be  extracted  be  procured,  although  all  the  Loadn 

from  the  Journals ;  and  a  report  of  the  bookseUers  have  been  applied  ta   The 

Trial  of  the  Conspirators,  published  at  above   account,    therefore,  is    taken 

the  time,  appears  to  have  been  bought  from  the  Edinburgh  Beview,  voL  xIriL 

up  by  those  who  had  an  interest  in  its  p.  100. 
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tion,  they  returned  to  England ;  and  on  various  new  pretexts,  the 
young  lady  was  induced  to  aooompany  the  conspirator  to  Calais, 
where,  before  any  consummation  had  taken  place,  the  family  over- 
took and  restored  her  to  their  own  care,  with  a  joy  on  her  part  only 
surpassed  by  the  indignation  and  disgust  she  felt  at  the  frauds  that 
had  been  practised  upon  her. 

Upon  the  conviction  of  the  conspirators,  a  severe  but  just  sentence 
of  imprisonment  was  pronounced ;  and  a  bill  being  brought  into 
Parliament  (^)  to  dissolve  the  marriage,  and  to  declare  the  pretended 
marriage  void,  it  passed  through  all  its  stages  in  both  Houses 
without  a  single  dissentient  voice,  and  received  the  royal  assent. 

There  were  who  thought  that  the  extreme  remedy  of  legislative 
interference  in  a  private  case  was  only  to  be  justified  by  the  ordinary 
tribunals  of  the  country  having  been  resorted  to,  and  found  to  afford 
no  redress.  Divorce  bills  by  English  parties  have  become  frequent 
in  modem  times ;  but  they  always  proceed  upon  the  assumption, 
generally  upon  the  recital,  that  the  marriage  cannot  be  dissolved 
by  any  proceeding  known  to  the  law.  A  Scotch  marriage,  on  the 
other  hand,  is  never  dissolved  by  such  a  bOl,  because  the  party  com- 
plaining may  have  his  divorce  in  tKe  Consistorial  Courts  of  Scotland. 
An  English  marriage,  being  by  law  indissoluble,  is  alone  the  ground 
of  an  English  Divorce  Bill ;  because  the  general  law  is  defective,  and 
the  just  and  proper  remedy  can  only  be  administered  by  making  a 
speoial'law  for  the  occasion.  But  according  to  all  principtes,  the 
divorce  bill  in  the  present  case  was  contended  to  be  premature.  It 
might  be  rendered  necessary  in  the  event  of  the  court  affording  no 
redress ;  but  to  begin  by  assuming  that  prospect  to  be  hopeless,  and 
to  make  a  new  law  for  the  particular  case,  without  trying  whether 
or  not  the  general  law  of  the  land  reached  it,  was  by  some  very  high 
legal  authorities  regarded  as  a  precipitate  and  ill  considered  act  of 
legislation.  The  highly  respectable  opinion  of  Lord  Eldon  was, 
whether  by  his  authority  or  not  we  are  unable  to  say,  cited  in  favour 
of  this  view  of  the  matter.  But  when  the  bill  was  introduced,  and 
the  evidence  heard  by  the  Lords,  no  opposition  was  offered.  Men 
seemed  to  act  upon  the  strong  and  very  natural  feelings  of  indigna- 
tion excited  by  the  atrocious  conduct  of  the  conspirators,  and  to 
give  the  benefit  to  the  much  injured  party  of  that  despatch  which 
could  only  be  obtained  from  a  legislative  provision,  and  which  in 
such  a  case  was  peculiarly  desirable. 

Q)   The  applicatioD  to  Parliament  was  in  the  name  of  Miss  Turner's  father, 
she  being  under  age. 

T  T  2 
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MR.  GRAHAM'S  CASE.— Session  1827. 

Justifiable  Separation. — Subsequent  adultery. — Bill  passed. 

Thb  petitioner  was  a  portrait-painter  in  London,  and  in  1817 
proceeded  with  his  wife  to  Bombay,  where  they  remamed  till  1820, 
and  then  returned  to  England. 

Soon  after  their  arriTal  in  this  country,  the  petitioner  receiyed 
information  from  a  friend  in  India  that  it  was  publicly  reported 
at  Bombay,  that  the  conduct  of  his  wife,  when  there,  had  been 
extremely  licentious,  and  that  she  had  committed  adultery  with  a 
Lieutenant  Forbes.  The  petitioner  was  induced,  by  this  conimuiii- 
cation,  immediately  to  separate  from  his  wife ;  informing  her  thit 
he  should  cease  to  cohabit  with  her  until  the  truth  or  falaehood  of 
the  account  from  India  should  be  ascertained ;  but  before  any  cer- 
tain intelligence  was  obtained.  Lieutenant  Forbes  died.  However, 
in  the  month  of  April,  1823,  Mrs.  Oraham  commenced  a  oriminal 
intercourse  with  a  person  named  Wrigley,  a  purser  in  the  navy, 
against  whom  an  action  of  damages  was  brought  by  Mr.  Graham, 
who  obtained  judgment ;  the  Jury,  however,  awarding  only  nominal 
damages.  The  evidence  of  adultery  was  complete,  and  as  the  cir- 
cumstances appeared  sufficient  to  justify  the  separation^  the  bill 
passed. 


MR.  TYRELrS  CASE.— Session  1829. 

Inquiry  and  proof  as  to  steps  taken  for  recovering  Damages  and  Costs  finon 
Adolterer. — Wife  having  brought  a  lai^e  Fortune,  the  House  declared  that 
she  must  not  be  left  destitute. — Question  as  to  Provision  for  her. — Postponed 
for  private  arrangement,  which  being  effected  and  reported.  Bill 


A  WITNESS  was  called  in  and  examined  by  counsel : — 

Q.  Do  you  produce  an  examined  copy  of  the  judgment  in  the 
action  between  John  Tyssen  Tyrell,  and  John  Humphrey  St.  Aubyn? 
— A.  I  do. 

Q.  Do  you  produce  that  from  the  Treasury  of  the  Court  of  Com- 
mon Pleas  ? — A.  Yes. 

Q.  Have  you  examined  that  with  the  Judgment  Roll ! — A.  I  have. 

The  same  was  delivered  in  and  read ;  being  an  office  copy  of  the 
record  of  a  judgment  in  the  Court  of  Common  Pleas,  Michaelmas 
Term,  in  the  8th  Geo.  IV.,  in  an  action  by  Mr.  Tyrell  against  the 
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Rev.  John  Humphrey  St.  Aubyn,  for  orioiinal  conversation  with 
Elizabeth  Anne,  wife  of  the  said  John  Tyssen  Tyrrell,  for  1500/. 
besides  costs  of  suit. 

Q.  Do  you  produce  an  examined  copy  from  the  proper  office  of  a 
testatum  brevium^  and  9,  fieri  facias  into  Middlesex  \ — ^A.  I  do. 

Q.  Is  there  a  return  of  nulla  bona  upon  that !— A.  There  is. 

Q.  Do  you  produce  a  like  copy  of  a  writ  of  testatum  fieri  faciaM  into 
Cornwall! — ^A.  I  do. 

Q.  What  is  the  return!  —  A.  The  Sheriff  returned  that  the 
within-named  John  Humphrey  St.  Aubyn  had  no  goods  or  chattels, 
or  any  lay  fee  in  his  bailiwick,  whereof  he  could  cause  to  be  made  the 
damages  within  mentioned,  or  any  part  thereof,  as  within  com- 
manded ;  and  he  also  certified  that  the  said  John  Humphrey  St. 
Aubyn  is  a  beneficed  clerk ;  to  wit,  vicar  of  the  vicarage  and  parish 
of  Growan,  otherwise  Unicrowan,  in  that  •ounty,  the  vicarage  and 
parish  church  being  within  the  diocese  oi  the  Bishop  of  Exeter. 

Q.  Do  you  also  produce  an  examined  copy  of  a  writ  of  levari  de 
bonis  ecdesidtsticis  addressed  to  the  Bishop  of  Exeter !— -A.  I  do. 

Q.  What  was  the  return  upon  that  !-*-A.  That  the  within-named 
John  Humphrey  St.  Aubyn  had  not  any  ecclesiastical  goods  in  that 
diocese,  whereof  he  could  cause  to  be  levied  the  damages  within- 
named,  or  any  part  thereof. 

Q.  The  defendant  had  in  the  mean  time  resigned  his  living ! — 
A.  So  we  understood. 

Q.  Do  you  remember  at  what  date  the  Judgment  was  signed ! — 
A.  It  waa  signed  on  the  2nd  May,  1828. 

Q.  After  that  did  you  make  any  inquiry  after  the  defendant  for 
the  purpose  of  taking  out  execution  against  his  person  ? — A.  I  did. 

Q.  At  what  date  was  that ! — ^A.  On  the  27th  May. 

Q.  Where  did  you  inquire  for  him! — A.  At  No.  6,  Arundel- 
fltreet,  in  the  Strand. 

Q.  Had  that  lately  been  his  place  of  residence !— A.  I  understood 
it  had. 

Q.  What  was  the  result  of  your  inquiry  there!*- A.  They 
informed  me  that  he  had  left  that  place  three  weeks  or  a  month 
previously  for  Calais. 

The  witness  was  directed  to  withdraw.  Then  another  witness 
was  called  in  and  examined  as  follows : — 

(By  Counsel.) — Q.  You  are  solicitor  for  Colonel  Tyrell ! — ^A.  I  am. 

Q.  Have  you  had  an  interview  with  Mr.  St.  Aubyn  since  these 
proceedings  commenced  !«-A.  I  have. 
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Q.  Where  did  that  interview  take  place ! — ^A.  At  Boulogne  on 
the  2nd  of  Ootober  laat. 

Q.  You  found  him  residing  at  Boulo^el^-A.  I  did. 

Q.  Had  you  a  personal  interview  with  him! — A.  Yee. 

Q.  What  passed! — A.  I  demanded  the  damages  and  costs. 

Q.  What  was  the  amount  which  you  so  demanded  of  him! — 
A.  1783/.  I  think. 

Q.  Had  you  known  the  person  of  Mr.  St.  Aubyn  previoosly  ! — 
A.  I  had  seen  him  with  Mrs.  Tyrell  at  Chelmsford. 

After  the  case  presented  by  the  bill  had  been  fully  proved, 
Mr.  Adam,  of  counsel  for  the  petitioner,  stated  that  he  did  not 
feel  it  to  be  necessary  to  trouble  their  Lordships  vrith  farther 
evidence,  but  that  the  petitioner  was  in  attendance,  in  case  thdr 
Lordships  should  wish  to  propose  any  questions  to  him. 

Mr.  Reynolds,  of  counsel  for  Mrs.  Tyrrell,  stated  that  having  be^ 
instructed  to  watch  the  proof  adduced  in  support  of  the  bill,  he  felt 
that  he  could  not  call  upon  their  Lordships,  consist^itly  with  the  rules 
by  which  they  were  guided  in  the  consideration  of  bills  of  this  nature, 
to  require  further  proof;  but  that  he  trusted  he  might  represent 
to  the  House  that  if  this  bill  passed,  Mrs.  Tyrrell,  after  having 
brought  a  large  fortune  (45,000/.)  to  her  husband,  would  be  left 
destitute. 

The  counsel  were  informed  that  it  appeared  desirable  that  the 
consideration  of  that  matter  be  postponed  till  it  should  be  seen 
what  could  be  done  by  arrangement  with  the  petitioner ; — that 
considering  the  fortune  of  the  lady,  she  ought  not  to  be  left 
destitute. 

The  counsel  for  the  petitioner  assured  their  Lordships  that  there 
was  every  disposition  on  the  part  of  the  petitioner  to  do  that 
which,  as  a  gentleman,  he  ought  to  do ;  but  that  he  felt  quite 
indisposed  to  support  Mrs.  Tyrell  in  a  course  of  adultery. 

The  counsel  were  informed  that  the  case  might  stand  over  for  a 
few  days,  with  a  view  to  an  arrangement,  which  was  soon  afterwards 
effected,  and  reported  to  the  House ;  upon  which  the  biU  proceeded,      I 
and  ultimately  passed  into  law. 
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LIEUTENANT  THORNDYKFS  CASE.— Session  1829. 

Committee  appointed  to  search  Precedenta  of  Divorce  Bills  expired  in  one 
Session  and  renewed  in  another. — Report. — Precedents  for  nsing  Minntes 
of  former  Sessions  as  Evidence. — ^Wife  under  inflnence  of  delirium  discloses 
her  criminal  attachment. — Case,  however,  proved  by  other  Evidence ;  and 
BUI 


This  was  a  renewal  of  a  bill  of  divorce  presented  in  a  former 
session. 

The  counsel  for  the  petitioner  being  asked  whether  he  meant  to 
rely  on  the  minutes  of  the  evidence  given  upon  the  former  bill,  or 
to  offer  fresh  evidence  to  the  House,  stated  that  he  was  ready  to 
adopt  whatever  course  their  Lordships  should  be  pleased  to  direct. 
The  counsel  was  informed  that  he  could  not  make  use  of  the  former 
evidence  on  the  present  bill  without  leave  being  granted^  on  an 
application  for  that  purpose  to  the  House. 

20th  May. — ^A  petition  was  presented  on  behalf  of  Lieutenant 
Thomdyke  praying  that  he  might  be  at  liberty  to  use  the  evidence, 
adduced  on  the  former  bill,  in  support  of  the  allegations  of  the  present 
bill ;  as  well  as  to  call  such  further  evidence  as  he  might  be  advised. 
A  committee,  including  Lords  Eldon  and  Redesdale,  was  appointed 
to  search  the  Journals  for  precedents  of  divorce  bills  expired  in  one 
session,  and  renewed  in  another ;  and  to  report  to  the  House.  On 
the  21st  May  the  committee  made  the  following  report :— - 

The  Earl  of  Shaftesbury  reported  from  the  Lords'  Committee 
appointed  to  search  the  Journals  for  precedents  for  divorce  bills 
expired  in  one  session  and  renewed  in  another,  and  to  report,  and 
to  whom  was  referred  the  petition  of  Daniel  Thomdyke,  Lieutenant 
in  His  Majesty'^s  royal  regiment  of  Artillery,  praying  their  Lord- 
ships that  he  might  be  allowed  to  use  the  evidence  adduced  upon 
the  former  bill  for  a  divorce  in  support  of  the  aUegations  of  the 
present  bill,  as  well  as  to  call  such  further  evidence  as  he  might  be 
advised :  that  the  committee  had  met  and  considered  the  subject 
matter  referred  to  them,  and  had  also  considered  the  petition 
referred  to  them,  and  had  inspected  the  Journals  from  the  year 
1660  to  the  present  time,  and  had  found  several  entries  therein 
relating  to  the  said  matter,  an  account  whereof  the  committee  had 
annexed  to  this  report. 

1691.  The  Duke  of  Norfolk's  divorce  bill  presented  and  read, 
1^. — Witnesses  examined    in  support  of  the  bill,  and   also  on 
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behalf  of  the  Duohess,  and  question  for  second  reading  of  the  bill 
passed  in  the  negative. 

1692.  Another  bill  for  the  same  purpose  offered,  and  consi- 
deration ordered  to  be  had  whether  it  should  be  received.  The 
record  of  the  Court  of  King^s  Bench,  wherein  judgment  is  Altered 
for  the  Duke  against  Sir  John  Oermain,  delivered  pursuant  to 
order  and  the  Lord  Chief  Justice  examined,  as  also  the  counsel  for 
the  Duke  and  Duchess,  and  a  question  for  reading  the  bill  carried 
in  the  negative,  2nd  January,  1692. 

1699.  Another  bill  for  the  same  purposes  presented  and  read, 
1^. — After  consideration,  counsel  heard  and  witnesses  examined 
for  and  against  the  bill ;  and  after  various  proceedings,  the  bill 
was  read  the  third  time  and  passed,  March  12, 1699. 

1749.  Copley's  divorce. — Witnesses  examined,  but  not  to  the  fact 
of  the  adultery,  and  consideration  of  the  biU  adjourned  for  two  months. 

1750.  A  second  biU  brought  in :  witnesses  examined,  and  bill 
passed ;  but  the  witnesses^  names  not  being  mentioned  on  the  first 
bill,  it  cannot  be  ascertained  whether  the  former  witnesBes  were 
re-examined  or  not. 

1775.  Jenkins'  divorce  presented  and  readl^:  witnesses  ex- 
amined. House  not  satisfied  with  evidence  of  adultery :  and  biU 
withdrawn. 

1776.  A  second  bill  presented  and  passed. 

On  this  bill  two  of  the  witnesses  examined  on  the  first  bill  in 
1775  were  re-examined,  one  of  them  to  the  fact  of  adultery,  with- 
out any  previous  application  appearing  to  have  been  made  to  the 
House  for  the  purpose. 

1781.  Downers  divorce  presented  and  read  1^ :  second  reading 
postponed  several  times,  and  bill  dropped  (no  evidence). 

1782.  A  second  bill  presented  and  witnesses  examined,  but  the 
bill  did  not  pass. 

1786.  Foley's  divorce  presented  and  read:  order  for  second 
reading  discharged  (no  evidence). 

1787.  A  second  bill  presented :  witnesses  examined,  and  bill  passed. 

1789.  Rybot's  divorce  presented  and  read  1^ :  order  for  second 
reading  discharged,  (no  evidence). 

1790.  A  second  bill  presented  :  witnesses  examined :  bill  passed. 
1791  and  1792.  Same  proceedings  on  Raybould^s  divorce. 
1798.  Sir  Hyde  Parker's  divorce  bill  presented  and  read  1"» : 

second  reading  put  off  several  times,  and  ultimately  postponed  for 
three  months  (no  evidence). 
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1799.  A  second  bill  presented :  witnesses  examined :  and  bill 
passed. 

1801.  Crewels  divorce^  presented  and  read  l*" :  witnesses  exa- 
mined several  days,  and  bill  dropped. 

1802.  A  second  bill  presented  and  read  1> :  evidenee  of  several 
of  the  witnesses  on  the  first  bill  read  over  to  them  and  confirmed 
by  them,  with  additions  by  some,  and  further  examination  of  others, 
and  new  witnesses  examined.  One  of  the  witnesses  examined  on  the 
first  bill,  not  attending  on  the  second  bill,  though  duly  summoned, 
the  counsel  requested  leave,  on  behalf  of  the  petitioner,  to  refer  to 
the  former  testimony  given  by  him,  which  was  not  refused.  The 
biU  was  ultimately  rejected. 

1804.  Lingham^B  divorce  bill  presented  and  read  •  1°^ :  not 
further  proceeded  in. 

1805.  A  second  bill  presented  and  read  l& :  witnesses  examined 
several  days  and  the  bill  read  second,  and  ordered  to  be  engrossed, 
but  not  further  proceeded  in. 

1807-  (First  Session).  EUis^s  divorce  presented  and  read  1^: 
second  reading  put  off  four  times :  several  witnesses  were  ordered 
to  attend,  but  the  Parliament  was  prorogued  (no  evidence). 

1807.  (Second  Session.)  A  second  bill  presented :  witnesses 
examined,  and  biU  passed. 

1818.  Taafe^s  divorce  presented  and  read  1^:  order  for  consi* 
dering  Standing  Orders  relative  to  divorce  bill  discharged  (no 
evidence). 

1819.  A  second  bill  presented:  read  1^:  witnesses  examined: 
second  reading  put  off  several  times,  and  bill  dropped. 

1824.  Sir  William  Wiseman^s  divorce  presented  and  read  1^ : 
^tnesses  examined ;  second  reading  put  off  for  six  months. 

1825.  A  second  bill  presented :  witnesses  examined ;  bill  passed 
counsel  opened  additional  facts :  only  one  new  witness  examined, 
and  one  witness  on  the  former  bill  re-examined :  it  does  not  appear 
that  the  evidence  on  the  former  bill  was  read. 

1825.  Barker's  divorce  presented  and  read  1*^;  witnesses 
examined,  and  further  consideration  adjourned  sine  die. 

1826.  A  second  bill  presented:  read  1^;  the  evidence  taken  in 
the  last  session  on  the  second  reading  of  the  bill  was  read,  and 
counsel  was  heard  to  sum  up  the  case  of  the  petitioner  (no  further 
evidence  offered)  :  the  further  consideration  adjourned  sine  die. 

1826.  Thomdike^s  divorce  presented  and  read  1<\  and  ordered 
to  be  read  2\  but  not  further  proceeded  in. 
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1827.  A  second  bill  preeented  and  read  1*:  witnesseB  exa- 
mined, and  order  for  second  reading  diacfaarged  (bill  not  further 
proceeded  in). 

22  May.  The  aboTe  Report  having  been  considered  and  approved 
of,  it  was  resolved  that  the  petitioner's  application  be  complied  with. 

26  May.  The  evidence  on  the  former  bill  was  read  by  the  clerk 
from  the  minutes :  and  the  proof  being  satisfactory,  the  bill  wu 
read  a  second  time. 

A  singular  circumstance  transpired.  Mrs.  Thomdyke,  at  one  of 
the  periods  referred  to  by  the  witnesses,  had  fallen  into  a  state  of 
severe  indisposition,  accompanied  with  delirium^  under  the  influeiGe 
of  which  she  continued  for  a  week.  While  in  this  state  she  dis- 
closed her  attachment  to  the  paramour ;  but  her  guilt  was  dearly 
established  by  other  evidence,  and  the  bill  passed,  notwithstanding 
a  motion  made  that  it  be  read  a  third  time  that  day  six  m<»iU]8, 
which  motion  was  overruled. 


MR.  HAYNES'  CASE.— Session  1829. 

BaatardiBing  clause  of  late  not  introdaoed  into  Bills  of  Divoroe ;— but  Hooae  will 

reoeiye  the  Eyidence. 

The  counsel  for  the  bill  stated,  that  it  was  his  intention  to  call 
evidence  with  a  view  to  support  the  clause  by  which  it  was  songht 
to  bastardize  the  child  bom  in  September,  1828,  by  proving  that 
there  had  been  no  access  of  Mr.  Haynes  to  his  wife  from  the 
month  of  May  1827. 

Counsel  were  informed  that  that  clause  had  not  of  late  been 
introduced  into  bills  of  this  nature,  there  being  no  person  in  attend- 
ance to  watch  the  interests  of  the  child ;  that  that  must  be  left 
until  the  child  should  be  of  age  to  defend  its  own  supposed  rights ; 
but  that  to  prevent  the  evidence  being  lost,  and  to  give  the  peti- 
tioner the  benefit  he  might  hereafter  be  enabled  to  derive  from  it, 
the  House  would  permit  the  evidence  to  be  now  received. 

This  case  was  clearly  made  out,  and  the  bill  passed  without 
difiSculty. 
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MR.  BOYDELL'S  CASE.— Sbssion  1830. 

Letter  of  Wife  to  Adulterer  referred  to  as  part  of  the  ret  geOa. 

The  petitioner  was  a  solicitor  and  the  adulterer  his  articled  clerk. 
Suspicions  were  excited  by  the  brother  of  the  petitioner  finding  in 
the  pocket  of  this  youth  a  letter  from  Mrs.  Boydell.  This  letter 
was  referred  to  in  the  examination  as  part  of  the  resgesUe^  explana- 
tory of  the  conduct  of  the  parties.     The  bill  passed. 


MR.  HOWELL'S  CASE.— Sbssion  1830. 

Where  Adulterer  has  left  the  country  without  paying  the  Damages.— Never- 
theless necessary  to  proceed  against  him,  and  if  no  appearance  be  entered 
on  his  behalf  an  outlawry  mnst  be  issued. 

The  damages  not  having  been  paid,  the  following  examination  of 
the  petitioner's  solicitor  took  place. 

Q.  Did  you  direct  process  to  be  issued  against  Edge  (the 
adulterer). — A.  I  did ;  but  found  he  had  sailed  for  the  Cape  of 
Good  Hope. 

Q.  Did  you  cause  process  of  outlawry  to  be  issued  against  him ! 
—A.  I  did  not. 

Q.  Why  not! — A.  The  petitioner's  circumstances  would  not 
allow  of  it ;  he  is  not  affluent. 

The  counsel  were  informed  that  it  appeared  to  the  House  that 
an  outlawry  ought  to  have  been  issued,  taking  the  chance  whether 
the  party  might  perhaps  have  been  induced  to  enter  an  appearance. 
That  under  these  circumstances,  the  House  could  not,  consistently 
with  the  usual  rules  of  its  proceedings  in  such  cases,  proceed  with 
the  bill ;  but  that  the  bill,  instead  of  being  rejected,  might  stand 
over  to  a  future  day,  with  a  view  to  the  petitioner  seeing  whetiier 
he  could  amend  his  case. 


CAPTAIN  MILDMAVS  CASE.— Session  1830. 

Proof  required  of  the  Marriage,  and  of  Service  of  Copy  of  Bill,  and  of  Order 

for  Second  Beading. 

The  order  of  the  day  being  read  for  the  second  reading  of  the 
bill,  a  witness  was  called  to  prove  the  marriage,  and  was  examined 
as  follows : 
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Q.  Were  you  in  the  East  Indies  in  the  year  181 8 ! — A.  I  was. 

Q.  Did  you  know  Captain  Mildmay  t — A.  Yes. 

Q.  In  what  regiment  was  he  then  ? — ^A.  The  22nd  Dragoons. 

Q.  Did  you  know  Marianne  Catherine  Sherson ! — A.  I  did  not 
know  her  till  the  day  of  the  marriage. 

Q.  Were  you  present  at  Capt.  Mildmay's  marriage  ? — A.  I  was. 

Q.  Where  did  it  take  place ! — A.  At  a  place  called  Palmanarry. 

{By  a  Lord.)  Did  you  know  the  Lady  before  the  marriage  !— 
A.  No,  I  had  never  seen  her  before. 

Q.  Did  you  hear  what  her  name  was  at  that  time ! — ^A.  Cathe- 
rine^  I  believe. 

Q.  What  else ! — A.  Sherson. 

{By  Cotmsel.)  Did  you  become  acquainted  with  her  afterwards! 
— A.  No,  I  did  not. 

Q.  Have  you  ever  seen  her  since ! — A.  Never. 

(By  a  Lord.)  Did  you  know  Lieutenant  Mildmay  before  ! — A.  No. 

Q.  Have  you  known  him  since! — A.  I  did  not  see  him  till 
within  these  few  days. 

Q.  What  was  he  then! — A.  He  was  an  officer  in  the  22nd 
Dragoons. 

Q.  How  did  you  know  it  was  Lieutenant  Mildmay  if  you  had 
never  seen  him  before,  and  have  never  seen  him  since! — A.  I  have 
seen  him  once  or  twice  since. 
.    (By  Counsel)  Have  you  seen  him  to-day! — A.  Yes. 

Q.  You  are  perfectly  certain  that  it  is  the  same  person ! — A.  Yes. 

Q.  Did  you  know  Mr.  Sherson,  the  father  of  the  lady  ? — A.  I 
had  a  slight  acquaintance  with  Mr.  Sherson. 

Q.  Who  were  present  at  the  marriage  ?-^A.  Mr.  Roberts  and 
myself,  and  my  wife ;  and  there  were  two  or  three  other  persons 
whose  names  I  do  not  recollect  at  this  period. — Witness  withdrew. 

Then  a  witness  was  called  who  produced  an  examined  copy  of 
an  entry  in  the  original  return  of  marriages  from  the  East  Indies; 
and  which  was  lodged  in  the  India  House.  Counsel  was  informed 
that  the  House  required  the  original  to  be  produced. 

On  a  subsequent  day,  a  clerk  from  the  India  House  produced 
the  original  return  of  marriages  by  the  Madras  Government ;  the 
original  register  remaining  in  India,  containing  an  entry  of  the 
marriage  of  Lieutenant  and  Mrs.  Mildmay. 

A  witness  was  called  to  prove  service  of  the  order  for  the  second 
reading. 

Q.  Did  you  serve  upon  Mrs.  Mildmay  any  copy  of   the  bill 
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signed,  and  a  copy  of  the  order  of  the  House ! — A.  I  have ;  and  I 
examined  the  copy  of  the  biU  I  served  with  the  original  roU. 

Q.  Was  the  bill  signed  by  anybody ! — It  was ;  by  Mr.  Gour- 
tenay  (}). 

Q.  Did  you  see  Mrs.  Mildmay ! — A.  I  did. 

Q.  Where  I — A.  I  do  not  know  the  name  of  the  street.  It  was 
a  street  out  of  High-street,  Marylebone. 

(By  a  Lard.) — Q.  How  did  you  know  it  was  Mrs.  Mildmay ! — 
A.  I  produced  it  to  her  by  a  Mr.  Whately^  who  had  acted  as  her 
friend  in  this  matter. 

Q.  Is  Mr.  Whately  here ! — A.  No,  he  is  not. 

Q.  You  did  not  Imow  Mrs.  Mildmay  yourself? — A.  No,  I  did 
not  otherwise  know  her.  I  asked  her  if  she  was  Mrs.  Mildmay, 
and  she  told  me  that  she  was. 

{By  Counsel) — Q.  Had  you  ever  seen  her  before ! — A.  N0|  I  had 
not  seen  her. 

Q.  Have  you  ever  seen  her  since ! — A.  No. 

The  counsel  was  informed  that  that  was  not  sufficient  evidence  of 
the  identity  of  the  lady,  without  the  evidence  of  Mr.  Whately. 

Q.  Where  is  Mr.  Whately  now !  Is  he  in  London ! — A.  Yes, 
he  is  a  barrister. 

(By  a  Lord,) — Q.  Were  you  the  solicitor  in  the  cause ! — ^A.  I  was. 

Q.  Did  you  conduct  the  suit  in  the  Common  Pleas ! — A.  I  did. 

Q.  How  soon,  after  the  judgment  obtained,  did  you  sue  out  the 
writ  of  execution ! — A.  We  have  not  sued  out  the  writ  of  execu- 
tion at  present ;  we  cannot  find  any  property. 

Q.  Though  you  could  not  find  any  property,  you  might  sue  out 
execution  against  the  person. — ^A.  Mr.  Knapp  is  abroad. 

Q.  How  do  you  know  that ! — A.  His  solicitor,  who  is  here,  will 
prove  that. 

Q.  Was  he  abroad  at  that  time ! — A.  He  was. 

Q.  Has  he  never  been  in  England  since ! — A.  Never  that  I  could 
ascertain* 

Q.  Do  you  know  of  your  own  knowledge,  tlyit  he  was  abroad  at 
that  time ! — A.  I  knew  from  the  information  of  his  solicitor,  that 
he  was  abroad. 

Q.  Is  he  here  ?— A.  He  is  here. 

Q.  Is  that  the  reason  why  you  did  not  sue  out  execution ! — 
A.  Yes,  and  understanding  that  the  damages  would  be  paid 
immediately. 

(^)  The  Clerk  of  Parliament. 
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Q.  Have  the  damages  been  paid  ?— A.  No,  they  are  to  be  paid 
immediately,  which  his  solicitors  will  speak  to. 

Q.  What  is  the  name  of  the  gentleman  who  was  attorney  for 
the  defendant !— A.  Messrs.  Hughes  and  Henslow. 

Counsel  was  informed,  <^  that  as  the  evidenoe  was  defective,  it 
was  desirable  that  the  whole  case  should  be  adjourned ;  and  that 
it  would  be  proper  that  the  solicitor  for  the  defendant  should  attend, 
for  the  purpose  of  verifying  the  fact  of  Mr.  Knapp  being  abroad,  at 
the  time  of  the  verdict  being  obtained.^ 

The  necessary  evidence  afterwards  procured,  and  the  bill  passed. 


MR.  DOYLY^S  CASE.— Session  1830. 

Mftrriage  abroad  being  proved  by  a  Witness, — ^Production  of  the  Certaficaie 
unnecessary. — Circnznstanoes  under  which  a  Letter  by  the  Wife,  confesnng 
adultery,  was  received  in  evidence. — Bill  passed. 

After  proof  of  the  marriage  in  India  by  a  witness  who  was  pre- 
sent at  the  ceremony,  and  who  stated  that  the  parties  afterwardi 
lived  together  as  married  persons,  Mr.  Serjeant  Spankie  said  that 
he  had  a  copy  of  the  certificate  of  the  marriage,  but  that  being 
out  of  the  jurisdiction  of  the  marriage,  he  presumed  it  was  not 
necessary. 

The  counsel  was  informed  that  it  was  not  necessary  to  give  fur- 
ther evidence  of  the  marriage. 

It  appeared  that  Mrs.  Doyly  came  home  from  India  in  1826, 
with  her  children,  for  the  benefit  of  her  own  health,  and  of  their 
education.  Her  husband,  who  was  in  the  East  India  Company^s 
Service,  did  not  accompany  her ;  being  prevented  from  doing  so  by 
his  official  duty ;  but  he  allowed  her  1000/.  a  year  for  her  expendi- 
ture in  this  country.  After  having  resided  for  some  time  in  Lon- 
don, she  proceeded  to  Oloucester,  and  there  formed  a  connexion 
with  Lieutenant  Beville,  of  the  5th  Dragoons  ;  which  connexion, 
being  reported  to  Mr.  Doyly  in  India,  became  the  foundation  of 
an  action  at  law  against  Beville,  upon  which  a  verdict  was  returned 
for  1000/.  damages.  Mr.  Doyly's  brother-in-law  was  called  and 
examined  as  follows : 

Q.  Did  you,  in  consequence  of  any  circumstance  which  came  to 
your  knowledge,  go  to  Gloucester  at  any  time  for  the  purpose  of 
seeing  Mrs.  Doyly! — Witness  answered  in  the  affirmative;  and 
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stated  that  he  foUowed  her  to  Leeds,  where  he  found  her  great 
with  child ;  adding,  that  she  acknowledged  her  situation. 

Q.  Did  you  receive  from  Mr.  Doyly  in  India,  a  letter  inclosing 
in  it  a  letter  in  the  handwriting  of  Mrs.  Doyly ! — A.  Yes. 

Look  at  that  letter  (a  letter  being  shown  to  the  witness) — is  that 
the  letter  ? — ^A.  Yes. 

This  letter  being  proved  by  the  witnesB,  waa  pven  in  and  read ; 
containing  a  confession  of  adultery  very  elegantly  expressed ;  and 
entreating  that  the  care  of  the  children  might  still  be  ccmfided  to  her. 

The  bill,  on  this  evidence,  passed  without  hesitation. 


LORD  ELLENBOROUGffS  CASE.— Session  1830. 

Testimony  by  a  Witness  of  the  "Wife's  oral  confession  of  adultery  received  in 

Evidence. 

Miss  Steele  was  called  in  and  examined.  On  being  asked  whe- 
ther she  had  ever  heard  Lady  Ellenborough  mention  her  having 
been  at  Brighton  in  February  1829 ! — A.  I  did. 

Q.  Did  you  hear  who  was  with  her  at  that  time! — ^A.  The 
Prince  of  Schwartzenberg. 

Q.  Have  the  goodness  to  state  what  Lady  Ellenborough  men- 
tioned to  you  as  having  taken  place  between  herself  and  the  Prince 
on  that  occasion.  Did  she  state  that  they  occupied  the  same  apart- 
ment!— A.  Yes. 

Q.  For  how  long? — A.  One  day  and  a  night»  I  think. 

Q.  The  same  bedchamber ! — A.  Yes. 

Mr.  Dampier  objected  to  this  evidence.  Counsel  were  informed 
that  evidence  of  a  similar  nature  had  been  received  in  other  cases. 
Examination  resumed. 

Q.  Did  she  at  any  time,  speaking  of  her  pregnancy,  say  who  was 
the  father  of  the  child  of  which  she  was  at  that  time  pregnant  !^ 
A.  She  always  said  it  was  the  Prince. 


MR.  CALCRAFrS  CASE.— Session  1830-1. 

Marriage  Clande&tine. — ^Unsatisfactory  conduct  of  Husband. — No  Verdict  at 
Law. — BiU  to  be  read  a  second  time  that  day  six  months. 

This  bill  did  not  pass,  although  the  adultery  with  Lord  Harbo- 
rough  was  completely  established.     In  the  first  place,  the  marriage 
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was  clandestine ;  2dly,  the  parties  on  both  sides  acted  as  if  it  was 
at  least  doubtful  whether  they  could  consider  themselves  as  ^ec- 
tually  married ;  Srdly,  it  appeared  that  Mr.  Calcraft  waa  perfecUj 
aware  of  Mrs.  Calcrafb's  intercourse  with  Lord  Harboroug^ ;  and 
4thlyy  there  was  no  verdict  at  law.  The  last  order  made  by  tiie 
House,  was  an  order  that  Mrs.  Love  (mother  of  Mrs.  Calcraft), 
should  attend ;  but  no  further  proceeding  appears  to  have  been 
had  on  the  bill. 

In  the  following  session  (1831))  the  application  was  renewed. 
The  evidence  in  the  former  session  was  (on  petition)  ordered  to  be 
received ;  and  Mrs.  Love  was  again  summoned.  After  repeated 
postponements,  it  was  at  last  ordered  that  the  bill  be  read  a  second 
time  that  day  six  months. 


MR.  TROWER'S  CASE.— Sbbsion  1830-1. 

Marriage  abroad  being  proved  by  a  Witness, — ^Prodaetion  ofthe  GerCificate 
nnnecessarj. — Bill  framed  on  the  Minutes  of  preceding 


In  this  case  the  marriage  took  place  in  India  in  1810,  and  was 
proved  by  the  officiating  dei^gyman.  Mr.  Serjeant  Spankie  stated, 
that  a  clerk  from  the  India  House  was  in  attendance  to  produce 
the  certificate  of  the  marriage,  if  it  was  desired.  Counsel  were 
informed  that  that  was  not  necessary,  the  nuuriage  being  proved. 

On  the  petition  of  the  agent,  the  attendance  of  the  husband  (who 
was  an  officer  on  duty  in  India)  was  dispensed  with. 

The  evidence  was  complete,  and  the  bill  passed  the  Lorda,  and 
was  sent  to  the  Commons ;  but  proceeded  no  further  in  the  Session 
1830-1 ;  but  in  the  ensuing  Session  (1831)  it  passed  both  Houses, 
and  received  the  Royal  Assent  on  the  minutes  and  proofs  of  the 
former  session,  no  new  evidence  being  adduced  or  required. 


MR.  KINNAIRD'S  CASE.— Session  1831. 

Damages  not  recovered  nor  even  applied  for, — Seducer  being  a  Serjeant  in  tbe 
Guards,  with  but  14<.  ^d,  per  week. — Inquiry  as  to  Wife^s  ante-nuptial 
incontinence. — Husband  examined. — Bill  passed. 

In  this  case  the  proof  against  the  wife  was  complete.     The  bos- 
band|  one  of  the  king^s  pages,  was  required,  by  the  duties  of  his 
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office,  to  be  much  from  home.  During  his  absence,  Mrs.  Kinnaird 
appears  to  have  given  encouragement  to  sundry  paramours.  Of 
these  the  most  conspicuous  was  a  Serjeant  of  the  Ouards,  named 
Roberts ;  against  whom  Mr.  Kinnaird  sought  redress  at  law,  and 
obtained  a  verdict  for  50L  damages ;  which,  however,  were  not  paid, 
nor  even  applied  for ;  the  legal  advisers  of  Mr.  Kinnaird  being  of 
opinion,  that  it  would  be  impossible  to  recover  such  a  sum  from  a 
man  who  had  nothing  to  subsist  upon  but  his  military  pay  of 
14*.  7d,  per  week. 

This  explanation  appears  to  have  satisfied  the  House ;  and  as  the 
behaviour  of  the  wife  far  exceeded  the  ordinary  measure  of  shame- 
less immorality  ;  as  nothing  transpired  substantially  affecting  the 
conduct  of  the  husband  ;  and  as  his  examination,  upon  oath,  nega- 
tived collusion ;  the  bill  passed  without  objection. 

The  circumstances  of  this  case  induced  one  of  their  Lordships  to 
suggest  the  propriety  of  an  inquiry  into  the  wife^s  character  before 
her  marriage  with  Mr.  Kinnaird.  A  witness  was  accordingly  brought 
forward,  who  swore  that  her  previous  conduct  had  been  pure,  and 
her  reputation  without  blemish. 


MRS.  TURTOFS  CASE.— Session  1830-1. 

Bill  of  Diyorce  by  Wife  on  ground  of  her  Husband's  criniinal  conyersation  with 

the  Wife's  Sister.— Passed. 

It  appeared,  that  in  1822  Mr.  and  Mrs.  Turton  repaired  to 
India,  accompanied  by  Miss  Adeline  Brown,  a  sister  of  Mrs.  Tur- 
ton, While  in  India,  in  April  1823,  Miss  Brown  was  delivered  of 
a  daughter  begotten  by  Mr.  Turton.  In  1824  Mrs.  Turton  re- 
turned to  England,  leaving  her  husband  and  her  sister  together  in 
India.  In  January  1826,  Miss  Brown  was  delivered  of  another 
child,  also  begotten  by  Mr.  Turton.  Mrs,  Turton  applied  for  and 
obtained  a  sentence  of  divorce  from  the  Ecclesiasticial  Court  against 
her  husband ;  and  then,  by  bill  of  divorce,  appealed  to  Parliament, 
for  a  dissolution  of  the  marriage,  and  for  liberty  to  marry  again. 
This  measure  was  not  opposed  by  Mr.  Turton ;  and  the  evidence 
against  him  was  conclusive.  ITie  bill  pafised  through  all  its  stages 
without  difficulty  or  opposition,  upon  grounds  which  have  been 
already  stated. (0  The  last  clause  of  the  bill  was  a  clause  preventing 
marriage  between  the  paramours.     This  clause  was  retained  in 

(»)  Supra,  p.  478. 

u  u 
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the  act  M  pamed,  and  was  as  foUows : — "  Provided  always,  and  be 
it  further  enacted,  that  it  shall  not  be  lawful  for  the  said  Thomii 
Edward  Mitobell  Turton  at  any  time  hereafter  to  contract  matri- 
mony with  the  said  Adeline  Brown ;  but  that  snch  niatrim<»iy  shall 
be  and  is  hereby  declared  to  be  illegal  and  y<Hd,  to  all  mtents  sad 
purposes  whatsoever ;  and  the  child  and  children  bom  th^^ein  shafl 
be  illegitimate,  and  subject  to  all  the  disabiUtieB^  privations,  and 
restrictions,  which  any  child  or  diildren,  bom  ont  of  lawfal  wed- 
lock,  is,  are,  or  may  be  subject  to,  by  the  laws  and  costoniB  of  this 
United  Kingdom,  or  any  part  thereof,  anything  in  this  aet  con- 
tained to  the  contrary  notwithstanding." 


MRS.  MOFFAT'S  CASE.-^Session  1832. 

Bill  of  DiYorce  by  Wife  against  Hiubazid  for  adultery.— Debate.— Bill  nqgatifed. 

The  sentence  of  divoroe  a  menm  et  thoro  had  been  obtained  so 
far  back  as  the  month  of  May  1826 ;  and  one  of  the  dittcnltiei 
of  the  case  arose  from  the  lapse  of  time  which  had  been  unac- 
countably permitted  to  take  place  before  applying  to  Parliament 
for  the  ulterior  remedy.  Another  impediment  was  occasioned  by 
supposed  symptoms  of  coUusion  between  the  parties,  of  which  it 
must  be  owned  the  eyidence  was  but  slender,  being  chiefly  fomided 
on  this  circumstance;  that  when  the  husband  was  served  with 
notice  of  the  proceeding,  he  told  the  witness  ^Hhat  be  hoped  it 
would  succeed,  for  in  that  case  he  would  marry  Alice  Glover;"  a 
woman  with  whom  he  was  then  living  in  adult^. 

The  facts  were  shortly  these.  Mr.  and  Mrs*  Moffiit  intemmnied 
in  June  1819.  The  hosband,  whose  dissipated  course  o(  Ute  had 
been  previously  notorious,  was  in  no  degree  restrained  by  cominl»l 
obligations.  It  was  proved  that  he  committed  an  act  of  infidelity 
on  the  very  night  of  his  mltrriagO)  and  occupied  himself  afterwudfi 
in  constant  experiments  on  the  chastity  of  his  female  domeetios, 
by  one  of  whom  a  diild  was  bom  to  him  in  1821.  It  appeared  tee 
that  he  was  given  up  entirely  to  debauched  company,  and  to  faabite 
of  continual  intoxication,  insomuch  that  his  wife,  being  at  last  driven 
to  the  conviction  that  his  profligate  propensities  were  abeolutely 
incurable,  returned,  in  the  end  of  1826,  to  the  house  of  her  father, 
the  Rev.  Dr.  Pearson.  In  the  following  year  the  decree  of  separ* 
ation  was  obtained  in  the  Spiritual  Court,  the  husband  then  occu- 
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pying  apartments  wiUiin  the  rules  of  the  King's  Bench  prison, 
where  he  cohabited  with,  and  indeed  lived  upon  the  industry  of  a 
woman  of  the  town,  with  whom  he  afterwards  repaired  to  Bel- 
gium, where  he  was  found,  in  18329  living  with  this  female,  whose 
name  he  had  assumed. 

No  opposition  was  offared  to  the  bill  till  after  the  case  on  the 
part  of  Mrs.  Moffat  was  brought  to  a  close ;  when  a  petition  was 
presented  by  the  husband,  alleging  that  the  evidence  adduced  was 
eiiJier  wholly  untrue  or  grossly  exaggerated,  and  praying  leave  to 
cross-examine  the  witnesses.  A  counter-petition,  by  Mrs.  Moffat, 
was  also  laid  before  the  House.  On  the  1 6th  of  July,  the  second 
reading  of  the  bill  was  moved  by 

The  Earl  of  Eldon,  who  observed  that  the  party  applying  for 
relief  under  the  present  bill  was  the  daughter  of  a  higfaly-respect- 
able  clergyman,  on  whom,  in  c(NQsequence  of  his  great  merits  and 
abilities,  he  had  had  the  honour,  when  he  held  the  great  seal,  to  confer 
ecclesiasiical  preferment,  in  order  that  he  might  pass  the  remainder 
of  his  days  in  comfort  aaid  repose.  The  novelty  of  the  present 
measure  arose  from  its  being  an  application  on  the  part  of  the  wife 
againrt  the  husband ;  but  he  had  it  to  learn  that  a  woman  had  not 
as  good  a  right  to  relief  as  a  man,  under  the  circumstances 
which  give  rise  to  bills  of  this  description.  It  appeared  that  these 
parties  married  without  the  consent  of  the  lady's  father,  in  conse- 
quence of  an  objection  on  his  part,  which  urose  from  the  disorderly 
course  of  life  which  Mr.  Moffat  led.  He  (Lord  Eldon)  understood 
it  was  to  be  argued,  because  a  young  woman  marries  a  man  in  con- 
sequence of  a  misplaced  affection,  that  it  is  to  be  sufficient  authority 
for  the  husband*s  treating  her  as  he  thought  proper.  In  that  pro- 
position he  for  one  could  not  concur ;  and  as  he  saw  no  reason  why 
a  woman  was  not  as  much  entitied  to  sue  for  divorce  as  a  man,  he 
«Iiould  conclude  by  moving  that  the  biU  be  read  a  second  time. 

Lord  Radnor  contended  that  there  were  circumstances  of  collu- 
sion in  the  case,  and  that  the  petitioner  had  been  tardy  in  applying 
for  her  remedy.     He  should  oppose  the  motion. 

Lord  Chancellor  Brougham  differed  from  his  noble  and  learned 
friend  (LorA  Eldon)  with  icxtreme  regret.  It  was  perfectiy  true 
that  the  law  of  divorce  in  other  countries  stood  upon  a  different 
footing  from  what  it  did  in  this,  and  even  in  those  countries  where 
the  religion  was  not  (Roman)  Catholic.  The  Catholic  faith  held 
marriage  to  be  a  sacrament,  and  therefore  indissoluble.  He  appre- 
hended that  no  rigid  Catholic,  even  though  the  marriage  were  to 

uu2 
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be  dissolved  by  Act  of  Parliament,  would,  upon  religious  principles, 
feel  himself  at  liberty  to  act  on  such  a  dissolution.  He  belieyed  that, ' 
with  the  exception  of  some  few  of  the  United  States,  the  EngiiA 
law  of  divorce  did  not  prevail  anywhere.  With  us  you  can  only 
effect  divorce  by  a  suspension  of  the  law.  But  a  praciioe  had 
arisen,  the  effect  of  which  was  to  supply  the  deficiencies  in  our  law, 
and  to  mitigate  its  harshness.  This  practice  was  in  conaequenee 
become  as  much  the  law  of  Parliament^  as  the  practice  of  the 
courts  below  constituted  the  law  of  those  courts.  That  practice  had 
uniformly  confined  relief  to  applications  made  on  the  part  of  the 
husband ;  and  to  this  he  believed  there  were  but  two  exoeptioiM, 
where  the  ingredient  of  incest  had  appeared.  He  was  not  prepared 
to  say  that  incest  with  the  wife'^s  sister,  or  incest  in  any  form,  would 
be  necessary  to  entitle  the  wife  to  maintain  the  remedy  which  Mrs. 
Moffat  now  sought ;  but  he  would  say  that  it  should  be  a  case 
extraordinary  in  its  enormity  to  entitle  the  female  to  such  relief. 
He  begged  their  Lordships  would  look  at  the  consequences  of  snch 
a  proceeding  as  this.  Any  man  who  desired  to  get  rid  of  his  wife, 
has  only  to  go  and  keep  a  mistress,  and,  as  the  natural  consequence 
of  such  conduct,  to  desert  his  wife,  and  thereupon  he  instantly 
drives  her  to  an  application  to  this  House  ;  a  divorce  is  obtained, 
and  his  purpose  is  served.  He  (the  Lord  Chancellor)  thought  the 
best  protection  which  could  be  imparted  to  the  bonds  of  matrimony 
was  to  abide  by  our  ancient  practice  with  respect  to  such  cases. 
Parliament  could  afford  the  wife  no  remedy  without  at  the  same 
time  setting  the  husband  free  from  those  shackles  which  it  was  hii 
object  to  get  rid  of* 

Lord  Wynford  objected  to  the  bill,  on  the  ground  of  the  sex  of 
the  petitioner,  and  also  on  the  ground  of  her  delay  in  applying  to 
Parliament. 

Lord  Eldon  replied,  and  the  House  divided,  when  there  were  for 
the  second  reading,  9  ;  against  it,  16.     Majority,  ?• 


COLONEL  CLAYTON'S  CASE.— Sbssion  1832. 

Mere  Surmises  of  CondoDation,  on  former  occasions,  will  not  exclude  the 

Husband  from  his  Remedy. 

In  this  case  the  damages  were  laid  in  the  declaration  against  one 
Franklyn  at  5000Z. ;  but  the  verdict  was  only  for  lOOL,  and  forty 
shillings  costs. 
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The  evidence  against  Mrs.  Clayton  established  the  adultery; 
but  there  were  circumstances  in  the  case  which  occasioned  some 
hesitation  in  passing  the  bill. 

For  a  considerable  time  before  the  commencement  of  her  inter- 
course with  Franklyn,  it  appeared  that  Mrs.  Clayton  had  been  in 
delicate  health ;  that  she  and  her  husband  had  occupied  separate 
beds;  and  that  they  lived  on  unhappy  terms,  often  quarreUing 
and  disagreeing  with  each  other :  and  Colonel  Clayton,  who  was 
frequently  from  home,  incurred  the  imputation  of  inattention  to 
his  wife.  In  course  of  the  evidence,  certain  earlier  indications  of 
misconduct  or  levity  on  the  part  of  Mrs.  Clayton  were  obscurely 
alluded  to ;  but  nothing  appeared  sufficiently  tangible  to  establish 
a  case  of  condonation. 

12  March. — On  the  order  of  the  day  being  read  for  the  second 
reading  of  the  biU, 

Lord  Teynham  observed  that,  considering  that  Colonel  Clayton 
had  acted  with  great  harshness  towards  Mrs.  Clayton,  and  that  he 
appeared  to  have  permitted  the  visits  of  other  persons  at  his  house 
under  circumstances  which  ought  to  have  excited  suspicion  in  a 
well-regulated  mind,  and  that  his  conduct  generally  appeared  to 
have  been  marked  by  extreme  neglect*  the  noble  Lord  opposed 
the  motion. 

The  Lord  Chancellor  (Brougham)  said,  that  whatever  suspicion 
might  exist  in  the  minds  of  any  of  their  Lordships  as  to  former 
errors  on  the  part  of  Mrs.  Clajrton  having  been  overlooked  by  her 
husband,  there  was  no  proof  of  that  fact  in  the  evidence ;  and 
mere  matter  of  suspicion  could  not  deprive  Colonel  Clayton  of  his 
remedy  (">). 

The  bill  was  read  a  second  time^  and  afterwards  passed, 


MR.  GEORGE'S  CASE.— Session  1836. 

OoUofl&Te  Contract  respecting  Verdict  at  Law. — Statement  of  Circumstances 
which  attended  Separation,  unsatisfactory. — Bill  postponed  titte  dUy  and 
abandoned. 

In  this  case  counsel  were  informed  that  the  proceedings  which 
had  taken  place  in  the  Ecclesiastical  Court  did  not  appear  to  the 
house  to  be  satisfactory ;  that  there  was  evidence  of  a  contract,  or 
dealings  between  the  parties ;  that  damages  should  be  given  against 

(»)  Mirror  of  Parliament  of  12th  March,  1832. 
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Mr.  Efans,  to  the  amount  of  five  pooncU ;  that  certain  proofs  appeared 
to  be  referred  to,  in  the  prooeedings  in  the  Eoolesiastieai  Court, 
which  were  not  set  out ;  and  that  the  House  would  require  Terj 
satisfactory  evidence  with  respect  to  the  circumstances  of  the  sepa- 
ration between  Mr.  and  Mrs.  Ooorge  in  1828,  a  consideral>le  timt 
before  the  adultery  was  alleged  to  have  been  committed*  Goonsd 
being  desired  to  state  what  witnesses  they  could  adduce  to  exphuii 
the  circumstances  of  the  separation,  Mr.  Serjeant  Merewetha 
stated  that  he  was  not  aware  of  any  witness  except  a  female 
servant  who  was  in  attendance,  but  that  he  would  make  inqmry 
whether  further  evidence  could  be  adduced.  The  fiirther  eonaidera- 
tion  of  the  bill  was  therefore  postponed.  On  a  subsequent  day, 
the  counsel  for  the  bill  stated  that,  in  consequence  of  their  Lord- 
ships' intimation,  he  had  caused  inquiry  to  be  made  whether  any 
further  evidence  could  be  adduced  as  to  the  cireumstanoes  of 
the  separation ;  and  he  found  that  the  only  witness  who  could  be 
brought  forward  was  the  female  servant  to  whom  he  had  fonneily 
referred;  that  with  respect  to  the  proceedings  in  the  Eioolesiafl- 
tical  Court,  the  proofs  alluded  to  were  the  ordinary  exhibits  made 
in  the  cause — the  marriage-register,  and  other  documents  of  that 
nature;  and  in  so  far  as  regarded  proceedings  at  law,  he  wis 
instructed  that  an  arrangement  had  been  made  by  Mr.  HammeQo 
with  the  defendant,  that  a  verdict  should  be  returned  for  five 
pounds;  but  that  that  agreement  had  been  repudiated  by  Mr. 
George,  and  that  an  inquisition  had  been  taken  before  the  sherifl^ 
when  a  verdict  for  five  pounds  was  returned.  With  respeet  to 
the  separation,  counsel  stated  that,  in  the  year  1828,  di£foreneei 
having  arisen  between  Mr.  and  Mrs.  Oeorge,  a  separaticMi  took 
place  between  them ;  that  they  parted  with  great  cordiality,  and 
Mr.  George  took  an  affectionate  leave  of  his  wife  at  the  door; 
that  he  was  afterwards  informed  that  she  had  soon  been  joined  by 
a  person  of  the  name  of  Davis,  and  that  they  had  proceeded  toge- 
ther, sending  the  servant  who  accompanied  them  another  way; 
that  in  consequence  of  the  suspicion  which  had  previously  anseo 
with  respect  to  Davis  being  thus  confirmed,  Mr.  George  refused  to 
receive  his  wife  back  again,  but  yet  had  no  evidence  on  which  he 
could  bring  an  action.  The  learned  counsel  added,  that  he  was 
prepared  to  call  the  gentleman  who  had  proposed  the  arrangement 
with  respect  to  the  verdict,  who  would  state  that  that  arrangement 
was  suggested  by  him  without  the  knowledge  of  the  petitioner; 
and  the  petitioner  was  ready  to  disclaim  all  knowledge  of  the 
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oircumstanoe,  and  to  give  all  further  explanation  that  might  be 
required.  The  counsel  was  informed  that  the  circumstances 
appeared  to  require  much  more  explanation  than  he  appeared  in  a 
situation  to  give ;  that  the  House  expected  that  some  relations  or 
friends  would  have  been  called  to  explain  the  circumstances  of  the 
separation ;  and  that  it  appeared,  in  the  proceedings  in  the  Eccle- 
siastical Court,  that  there  had  been  a  distinct  contract  between 
the  parties  with  respect  to  the  verdict. 

The  counsel  for  the  bill  stated  that  if  this  were  the  impres* 
sion  of  the  House,  he  would  not  press  for  the  hearing  of  the 
evidence.  Further  consideration  postponed  iine  die.  The  case 
proceeded  no  further ;  the  circumstances  disclosed  in  the  address  of 
the  learned  Serjeant  being  amply  sufficient  to  destroy  all  hopes  of 
succeeding  with  the  bill. 


MR.  PERRY'S  CASE.— Session  1838. 

Offer  of  aa  Annaitj  by  Hnoband  to  Wife,  if  she  would  give  up  her  adalieroiis 
oonnezioii,  ahe  remaining  his  Wife^ — BiU  rejeetol. 

Thb  damages  were  laid  in  the  declaration  at  2000/.,  but  the 
amount  awarded  by  the  jury  was  only  100/. ;  a  circumstance  which 
gave  rise  to  observation.  The  adultery,  howeva*,  was  clearly 
proved;  but  the  conduct  of  Mr.  Perry,  as  a  husband,  was  con- 
sidered deficient  in  the  necessary  caution  and  circumspection.  The 
following  question  was  put  by  one  of  their  Lordships  to  the  counsel 
for  the  bill,  at  the  close  of  the  evidence :  **  Whether  he  could  get 
over  the  difficulty  of  his  own  case — Mr.  Perry  having  offered  his 
wife  200/.  a  year  if  she  would  give  up  her  adulterous  connexion, 
she  remaining  his  wife ;  an  error  into  which  he  appeared  to  have 
fallen  from  the  excess  of  kind  feeling,  and  want  of  caution.'"  On 
the  27th  March,  1838,  it  was  moved  and  carried  that  the  bill  be 
read  a  second  time  that  day  six  months. 


Mr.  COODE'S  CASE.-Skssion  1839. 

Where  the  Adulterer  is  nnascertainable,  the  Proceeding  at  Law  will  be  dispensed 

with.-*Precedent8  cited. 

Thb  petitioner's  counsel  stated  that  it  had  been  found  impos- 
sible to  discover  the  adulterer,  and  consequently  that  a  verdict  at 
law  could  not  be  produced  in  this  case.     Being  asked  "whether  he 
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could  refer  to  any  cases  in  which  the  record  of  a  jadgment  at  kw 
for  criminal  conversation  had  been  dispensed  with,  he  cited  the 
foDowing  precedents,  namely,  Farrer's  case,  in  1796  (°);  M'Gan- 
ley's  case,  in  1797  (<>)  ;  Twisselton's  ca«e,  in  1798  (?) ;  Wood- 
mason's  case,  in  1798  (*») ;  Bailey's  case,  in  1817  (0 ;  Stock's  case, 
in  1829(8);  Shakerley's  case,  in  1830(0;  and  Howell's  case,  in 

183400- 

The  absence  of  a  verdict  at  law  being  thus  satisfactorily  explained, 
and  the  evidence  of  adultery  being  complete,  the  biU  passed. 

Besides  the  oases  referred  to  in  this  case  of  Mr.  Coode^s,  see  Mr» 
Hope  Weir's  case,  session  1757;  Mr.  Stott^s  case,  session  1766; 
and  Sir  John  Colleton's  case;  all  suprOy  under  their  respective 
dates. 


DR.  LARDNER'S  CASE.— Session  1839. 

Separation  occasioned  by  Wife^s  violent  •iemperw — Sabseqnent  adultery  by  Wife. 
— Delay  in  resorting  to  Parliament  accounted  for  by  Petitionees  inability  to 
sustain  the  Expense. 

Of  this  singular  case  Mr.  Finelly,  in  his  Appeal  Reports  (^),  gi^es 
the  following  account : — 

The  production  of  the  record  of  a  judgment  at  law  for  criminal 
conversation  was  dispensed  with  in  this  case;  where,  during  a 
voluntary  separation  of  the  petitioner  and  his  wife^  she  committed 
adultery,  of  which  he  was  not  informed  until  after  the  death  of  the 
adulterer. 

Held  also  that  a  lapse  of  nine  years  from  the  admitted  discovery, 
and  of  nineteen  years  from  the  fact  of  the  wife's  adultery,  was  not 
a  bar  to  the  petitioner's  right  to  a  divorce  a  vinculo;  he  having 
shown  that  he  was  not  able  for  want  of  funds  to  apply  to  Parlia- 
ment sooner. 

Dr.  Lardner  was  married  to  Cecilia  Flood,  in  Dublin,  in  the 


(°)  40  Lords'  Journals,  664. 

{°)  41  Lords'  Journals,  173. 

(P)  41  Lords'  Journals,  540. 

(^)  41  Lords'  Journals,  556. 

(')  51  Lords'  Journals,  61. 

(■)  61Xord8'  Journals,  547.  In  the 
preamble  to  the  bill  in  ibis  case  it  is 
stated,  that  ''your  subject  hath  by  his 
Agents  used  every  possible  endearour 


to  discover  the  person  who  lived  with 
his  wife  under  an  assumed  name,  bat 
hath  been  unable  to  discover  who  he 
is,  or  who  is  the  father  of  the  child.** 

(*)  62  Lords'  Journals,  55. 

(■)  66  Lords'  Journals,  664. 

(*)  See  Clarke  and  Finelly's  ReporU 
for  1839. 
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year  1815.  Her  fortune  was  settled  to  her  separate  use  for  her 
life.  They  lived  together  for  four  years,  and  had  children.  In 
consequence  of  differences — arising,  it  was  said,  from  the  violence 
of  the  lady's  temper — they  separated  voluntarily,  but  without  deed, 
in  1819 ;  after  which  she  lived  for  about  a  year  between  the  fami* 
lies  of  his  father  and  her  own,  both  residing  in  Dublin.  In  No- 
vember 1820,  she  went,  conducted  by  her  brother,  to  board  and 
lodge  at  the  house  of  a  Mr.  Murphy,  an  officer  in  the  customs,  in 
Dublin.  Mrs.  Murphy,  his  wife,  suspecting,  after  two  or  three 
months,  from  the  lady's  unceasing  calls  for  Mr.  Murphy  for  the 
most  frivolous  purposes  (^),  and  from  their  general  conduct,  that 
there  was  an  improper  familiarity  between  them,  felt  bound  to 
leave  the  house ;  but,  after  an  absence  of  two  months,  she  returned 
on  condition  that  Mrs.  Lardner  was  not  to  continue  in  the  house. 
Mrs.  Lardner  was  accordingly  removed  to  lodgings  near  Dublin, 
hired  for  her  by  Mr.  Murphy,  and  there  both  living  under  an 
assumed  name  she  passed  as  his  sister,  and  was  delivered  of  a 
child  in  January  1821.  Dr.  Lardner  resided  in  Ireland,  and 
generally  in  or  near  Dublin,  following  literary  occupations  all  that 
time,  and  up  to  1 827,  when  he  came  to  reside  in  London. 

In  the  course  of  the  year  1828,  Mr.  Murphy,  then  on  his  death- 
bed, as  he  and  all  his  friends  verily  believed,  called  to  his  bedside 
his  wife  and  his  brother — a  respectable  solicitor  in  Dublin,  and 
made  to  them  a  full  declaration  of  his  connexion  with  Mrs.  Lard- 
ner, and  of  the  birth  of  the  child,  the  fruit  of  that  connexion,  and 
requested  his  brother  to  communicate  the  same  to  Mrs.  Lardner's 
father  after  his  own  death.  He  died  in  January  1829 ;  and  his 
brother  shortly  afterwards  made  the  communication,  as  requested, 
to  Mrs.  Lardner's  father,  who  immediately  sent  one  of  his  sons  to 
communicate  the  matter  to  Dr.  Lardner's  family.  This  gentleman 
went  and  told  Dr.  Lardner's  mother  and  sister,  in  the  presence  of 
Mrs.  Lardner  who  was  then  residing  with  them,  that  he  came  from 
his  father  to  desire  her  to  tell  the  truth  of  all  the  circumstances 
relative  to  her  adulterous  intercourse  with  Mr.  Murphy,  and  not 
to  impose  herself  on  her  husband's  family  as  an  innocent  woman. 
He  then  narrated  the  facts  as  communicated  to  and  by  his  father, 
and  Mrs.  Lardner  admitted  that  all  that  had  been  stated  by  Mr. 
Murphy  was  true ;  and  she  said  she  would  go  and  take  her  child 
(then  with  Mr.  Murphy's  widow),  and  she  accordingly  did  take  the 
child.     The  mother  and  sister  of  Dr.  Lardner  kept  this  communi- 

(*)  See  the  printed  evidence,  71  Lords'  Journal,  Appendix  No.  2,  (D)  633. 
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oatioii  a  seoret  from  hiiii»  and  it  was  not  until  the  antumn  of  1830 
that  he  was  informed  of  it  by  his  brother,  who  had  oome  to  resde 
in  London  in  1829.  In  September  1830,  Dr.  Lardner  gtie 
inatnictioiis  to  sue  for  a  divorce  in  the  Eodesiastical  Court  in 
Dublin;  but»  in  conseqoenoe  of  a  recriminatory  suit  institated 
there  by  the  wife,  and  of  the  difficulty  of  finding  witnesBes  and 
providing  for  the  costs,  the  definitive  smtenoe  of  divoroe  a  maua  d 
thoro  was  not  delivered  until  1832*  The  same  want  of  fimdi 
prevented  the  petitioner  from  apfdying  to  Parliament  for  a  divaroe 
a  vinculo  from  1832  to  1839. 

The  attention  of  the  House  was  called  to  the  delay — first  to  boo 
for  the  divorce  in  the  Ecdesiastical  Court  in  Ireland,  and  next  to 
proceed  on  the  asntenoe  of  that  court  in  Parliament ;  but  tlie 
circumstances  proved  being  deemed  to  affiird  sufficient  explanation  rf 
the  delay,  the  bill  was  read  a  second  time,  and  was  afterwards  pasNd. 


MR-  WARE'S  CASE.— Session  1840. 

Petitioner,  from  poverty,  unable  to  take  Proceedings  at  Law  within  the  limits  of 
the  Statute  of  Limitations. — Proof  of  Adultery  and  Bigamj  against  Wife.— 
Conviction  and  8entenoe.<— •Bill  passed. 

Counsel  heard  to  open  the  allegations  of  the  bill ;  and  h&TiDg 
stated  that,  in  consequence  of  suspicion  as  to  the  conduct  of  the 
wife,  the  petitioner  had  separated  from  her  in  the  year  1827,  and 
that  adultery  had  been  clearly  shown  to  have  existed  in  the  year 
1829 ;  but  that  no  action  at  law  had  been  brought,  in  consequence 
of  the  inability  of  the  petitioner  (at  that  time  a  day-labourer)  to 
sustain  the  expense  of  legal  proceedings.  The  counsel  was  asked 
whether  he  could  point  out  any  case  in  which  a  bill  had  been 
suffered  to  proceed  where  there  had  been  no  action  brought,  and 
where  so  long  an  interval  had  occurred  previous  to  the  applicafaoa 
for  a  divorce.  In  answer  to  which  be  stated,  that  he  was  not 
aware  of  any  case  presented  imder  precisely  similar  circumstanoes, 
but  imderstood  that  the  case  of  Doctor  Lardner's  divorce  (')  was 
to  a  certain  degree  similar ;  no  action  having  been  brought  in  tbat 
case,  and  no  proceedings  taken  till  after  a  considerable  interval,  in 
consequence  of  the  circumstances  of  the  party  not  permitting  it;  and 
that  he  should  be  able  to  prove  that  the  present  petitioner  was  not 

(■)  Bupra,  p.  663. 


PAEUAMENTABY  DIVOHCE.  667 

in  oiroumstanoes  enabling  him  to  defray  the  expense  of  legal  proceed- 
ings until  the  statute  of  limitations  had  put  it  out  of  his  power  to 
bring  an  aotion  against  the  adulterer^  who  was  a  man  in  yery 
hnmble  circumstances  in  life.  The  counsel  was  informed  that  he 
might  proceed  to  adduce  his  evidence,  leaving  the  question  for 
determination  when  the  case  had  been  heard,  whether  the  circum- 
stances which  might  be  proved  were  such  as  to  justify  the  delay. 

In  this  case  there  was  proof  not  only  of  adultery,  but  of  bigamy, 
against  the  wife,  who,  for  the  latter  offence,  had  been  sentenced  to 
a  year's  imprisonment  in  Lancaster  Caatle.  An  office  copy  of  the 
indictment,  conviction,  and  sentence  was  produced  and  proved. 
It  likewise  very  clearly  appeared  that  the  petitioner'^s  circumstances 
did  not  admit  of  his  resorting  to  legal  proceedings  within  the  limits 
of  the  statute ;  although  his  situation  afterwards  improved  so  as  to 
enable  him  to  obtain  divorce  a  mensa  et  thoro,  and  by  the  present 
bill  to  seek  further  redress  from  the  Legislature.    The  biU  passed. 


MRS.  BATTERSBY*S  CASE.— Sissioif  1840. 

Bill  of  Divorce  hj  Wife  for  HnslMUid's  adultery  and  bigamy. — Husband  being 
absent  (under  sentence  of  transportation),  Copy  of  Bill  and  Order  for 
Second  Beading  serred  on  Attorney  who  had  defended  him. — BiU  passed. 

This  was  a  bill  of  divorce  brought  by  the  wife  against  the 
husband,  under  circumstances  of  peculiar  aggravation.  The  parties 
were  married  on  the  15th  June,  1826.  It  was  proved  that  the 
husband'^s  health  at  the  time  was  suffering  from  the  effects  of  an 
infamous  disease  ;  that  his  surgeon  remonstrated  with  him  against 
marrying  while  in  that  state ;  that  he  did  marry  nevertheless ;  and 
that  he  communicated  the  malady  to  his  wife,  who  suffered  from  it 
severely.  It  also  appeared  that  within  the  first  three  weeks  of 
the  marriage  he  was  guilty  repeatedly  of  adultery,  and  was  in 
consequence  abandoned  by  his  wife,  who  returned  to  her  father's 
house.  He  some  time  afterwards  appears  to  have  entered  as  a 
private  in  the  Life  Guards^  and  deserted,  carrying  off  the  clothes 
of  a  soldier.  He  then  entered  the  Spanish  service,  in  which  he  lost 
an  arm.  In  1837f  under  the  assumed  name  of  Captain  Disney,  he 
married  a  second  wife ;  but  the  deception  being  soon  discovered, 
he  was  brought  to  trial  for  bigamy  before  the  Central  Criminal 
Court,  convicted,  and  sentenced  to  seven  years'*  transportation. 
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As  the  husband  was  undergomg  his  sentenoe  of  transporiation, 
it  was  ordered  (on  the  petition  of  Mrs.  Battersby^s  solicitor)  that 
a  copy  of  the  biU,  as  well  as  the  order  for  the  second  reading,  ahould 
be  served  on  the  attorney  who  had  defended  him  in  the  Central 
Criminal  Court.     The  biU  passed. 


MR.   SEWELL'S   CASE.— SaasiON  1842. 

Where  the  petition  for  leave  to  bring  in  the  bill  is  signed  by  attomej,  the 
signature  of  the  petitioner  and  of  the  attesting  witnesses  to  the  power  of 
attorney  must  be  proved. 

25  April,  1842. — Thb  petition  of  John  SeweQ,  Esq.,  for  a  diyoroe 
bill  signed  ^^  Thomas  Sewell,  by  John  Ooodeve,  his  attorney ,"  being 
offered  to  be  presented  to  the  House,  a  power  of  attorney  under 
which  the  said  John  Ooodeve  acted  in  this  matter  was  produced 
and  read.    Then  Colonel  James  Young,  of  No.  28,  Albion-street, 
Hyde  Park,  was  called  in  and  examined,  and  proved  the  hand- 
writing of  the  said  Thomas  Sewell  to  the  said  power  of  attorney ; 
and  also  the  handwriting  of  Thomas  Bracken,  Esq.,  of  Calcutta, 
and  Dr.  Henry  Hurry  Ooodeve,  of  Calcutta,  the  attesting  wit- 
nesses thereto ;  he,  the  said  Colonel  James  Yoimg,  having  been 
intimately  acquainted  with  them  for  many  years,  and  having  fre- 
quently seen  them  write.  Then  the  said  petition  of  the  said  Thomas 
Sewell  praying  leave  to  i  bring  in  a  bill  to  dissolve  his  marriage  wiUi 
Susannah,  his  now  wife,  and  to  enable  him  to  marry  agwi,  and  for 
other  purposes  therein  mentioned,  was  presented  together  with  the 
bill.     Copy  of  proceedings  in  the  Consistory  Court  of  London  deli- 
vered in  (on  oath)  :    bill  read  1^ ;    and  ordered  to  be  read  2^  on 
Tuesday  the  10th  May  next,  and  the  Lords  summoned,  and  the 
usual  orders  made. 


THE 


^vaetUt  of  t^t  ^viHtkial  Committee 


OF    TRK 


PRIVY    COUNCIL. 


i 


THE  PRACTICE 


OF    THE 


JUDICIAL   COMMITTEE. 


INTRODUCTION. 


<9vigin  ot  f^t  ^pj^tlUU  gnxi^tiittion  of  f^t 


PHvy  CmmcU  formerly  ancillary  to  the  Court  of  Parliamenty  669.— 
jRoy^U  Councils  recognized  in  the  English  ConsHtutiony  ib. — Lord 
Hale'$  Opinion  that  the  Privy  Council  was  ancient^  incorporated  in 
the  Court  of  Parliament^  ai%d  had  a  Vote  in  its  decisions^  672. — Doubts 
on  this  head^  67S.^^But  clear  that  they  wet*e  Assistants^  ib. — Identified 
^»Hh  the  Triers^  674.— {7a*«  of  the  Prior  of  Montagu^  676. — Gradual 
dissolution  of  the  connexion  between  the  Privy  Council  and  the  Court  of 
Parliament^  678. — Erroneous  suggestion  of  Ootfcmor  Poumall respecting 
appeals  to  the  Priify  Council^  680.^— Co^e  jfrom  the  Channel  Islands 
temp.  Edw.  H^  ^^l.^^Separaie  Appellate  Jurisdiction  of  the  Priey 
CounoU  finally  established^  684. 

As  the  confidential  servants  of  the  Crown,  the  Privy 
Council  in  former  times  gave  uniform  attendance  in  the 
High  Court  of  Parliament.  In  othw  words,  the  Pri'cy 
Council  w^^  required  by  the  Sovereign  to  assist  at  the 
deliberations  of  the  Great  Council. 

This,  though  not  prominently  asserted  by  any  modem 
authority,  is  proved  by  records,  and  is  reasonable  in 
itself. 

Of  the  diflTerent  councils  anciently  recognised  in  the 
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Government  of  this  country,  we  have  the  following  aocount 
from  Sir  Matthew  Hale  (*). 

The  Kings  of  England  had  four  kinds  of  Councils : — 

I.  Their  Cancilium  Privatum  et  Assiduumj  now  commonly  called  tlie 
Privy  Council;  certain  select  persons  of  the  nobility  and  great  officers  of 
state,  specially  called  and  sworn,  with  whom  the  King  usually  adyisedi  id 
matters  of  state  and  government. 

II.  The  Cancilium  Ordinariuniy  which  for  the  most  part  was  that 
generally  mentioned  in  the  acts  of  parliament  under  the  name  of  Conct&m 
JUffis  and  coram  Bege  et  Concilia  ;  whereof  there  were  none  membos  but 
those  who  were  thereunto  called  by  the  King.  Yet  generally  in  ancient 
times  these  persons  were  called  to,  and  were  members  of,  that  council,  vii. : 
1 .  Commonly  and  generally  all  those  that  were  members  of  the  Privy 
Council ;  2.  The  great  officers  and  ministers  of  state,  as  the  Chancellor, 
Treasurer,  Lord  Steward,  Lord  Admiral,  Lord  Marshal,  the  Keeper  of  the 
Privy  Seal,  Chamberlains  of  the  Household,  Chancellor  of  the  Exchequer, 
and  Duchy,  which  were  tikewise  most  commonly  of  the  Privy  Councfl. 
3.  The  Master  of  the  Wardrobe,  Treasurer  and  Comptroller  of  the  Household, 
Chamberlains  of  the  Exchequer.  4.  The  Judges  of  both  Benches,  Barooe 
of  the  Exchequer,  divers  Masters  of  the  Chancery,  the  King's  Serjeant 
and  Attorney  General ;  and  from  the  mixture  of  those,  it  was  many  times 
called  Legale  Concilium.  5.  Sometimes  were  added  the  Judges  itinetant, 
Master  of  the  Bolls,  and  other  men  of  prudence,  ability,  and  experiencei 
in  business  of  importance.  Indeed  it  was  a  constellation  of  porsona  fitted 
to  advise  upon  several  occasions;  and  when  they  were  called  together, 
it  was  styled  Plenum  Concilium ;  as  many  times  happened  upon  grest 
and  important  occasions.  But  when  the  business  was  of  a  more  contracted 
nature,  and  fell  more  specially  under  the  cognizance  of  some  of  this 
council,  then  those  were  called  to  it  that  were  the  fittest  to  advise  ;  as  the 
Chancellor  and  Judges,  when  the  advice  concerned  matters  in  law :  the 
Treasurer  of  England,  Chancellor  of  the  Exchequer,  Chamberlaim, 
Treasurer  and  Comptroller,  and  Steward  of  the  Household,  oonoeming  the 
state  of  revenue  and  household,  and  the  like. 

And  this  seems  to  be  that  council  which  is  firequently  mentioned  in  the 
Parliament  Rolls,  and  elsewhere,  where  petitions  were  directed  generdly 
at  Roy  et  son  CounceU,  ou  al  Cauncell  U  Roy  ;  and  when  process  issiied  to 
call  men  coram  ConcUiOy  sometimes  by  subpoena  under  the  great  seal, 
sometimes  by  letters  under  the  privy  seal ;  whereof  there  were  finequent 
complaints  in  Parliament. 

III.  Besides  this  Concilium  Ordinarium^  (which  took  in  the  Privy 
Council  ordinarily  into  their  number),  so  there  was  the  Magnum 

(*)  Jurisdiction  of  the  House  of  Lords,  p.  5. 
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/ttim,  or  the  Lords  Spiritual  and  Temporal ;  which  also  had  the  Concilium 
Ordinarium  annexed,  as  it  were,  to  them,  as  a  council  within  a  council,  or 
a  council  added  to  a  council. 

lY.  There  is  also  Commune  Concilium^  which  consists  of  both  the 
Houses  of  Parliament ;  which,  together  with  the  King,  is  the  highest  and 
greatest  court  in  England. 

Thus,  then,  to  mvert  the  order  of  Sir  Matthew  Hale,  we 
have,  1  •  The  Commune  Concilium ;  meaning  thereby  the 
Queen  and  both  Houses  of  Parliament.  2.  The  Magnum 
Concilium ;  that  is  to  say,  the  House  of  Lords  or  Court 
of  Parliament.  And  3.  The  Concilium  Privatum  Assi- 
duum  Ordinarium:  more  frequently  called  the  King's 
Council ;  in  other  words,  the  permanent  Privy  Council  (»>) 
of  the  Crown,  in  contradistinction  to  the  occasional  Great 
Council  of  the  State  convened  by  special  summons  at 
different  intervals  of  time. 

The  distinction  drawn  by  Lord  Hale  between  the  Con- 
cilium Privatum  Assiduum  and  the  Concilium  Ordinarium 
Legale,  is  apparently  an  over  refinement  (*).  And  it  is 
the  less  material,  since  the  great  Judge  himself  repeat- 
edly acknowledges  that  the  Concilium  Ordinarium  Legale 
comprehended  all  the  members  of  the  Concilium  Privatum 
Assiduum. 

If,  however,  any  specific  signification  is  to  be  attributed 
to  these  titles,  the  Concilium  Privatum  Assiduum  and  the 
Concilium  Ordinarium  Legale  are  perhaps  not  to  be  taken 
literally  as  importing  that  these  were  separate  and  inde- 
pendent councils.    They  were  possibly  mere  committees 


C)  The  title  « Privy  CouncU "  was 
ancientlj  not  common.  Sir  Harris 
Nicolas  observes,  that  although  the 
members  were  sworn  to  secrecy,  the 
term  "  Privy  "  or  **  Secret  *'  was  of  rare 
occurrence.  See  Proceedings  and  Or- 
dinances of  the  Privy  CouncU,  vol.  i. 
Preface,  p.  4.  The  same  learned  an- 
tiquary again  observes  (ibid.  p.  73), 


that  the  term  "  Privy  Council "  does 
not  appear  to  have  been  generally  used 
till  after  the  reign  of  Henry  Y I. 

(')  The  King's  Council  has  been 
called  the  ^  Ordinary  Council,"  or  the 
^  Legal  Council,"  names  not  warranted 
hy  Becordi.  Sir  F.  Palgrave's  Essay  on 
the  King's  Council,  p.  20. 

X  X 
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of  the  Privy  Council ;  for  it  was  by  a  distribution  of  its 
business  to  subordinate  committees  that  the  functions  of 
the  Privy  Council,  in  all  ages,  were  performed  (^). 

That  the  Privy  Council  was  originally  incorporated  in 
the  House  of  Lords,  it  is  one  of  the  great  objects  of  Shr 
Matthew  Hale  to  demonstrate  ;  and  he  even  doubts 
whether,  according  to  the  original  theory  of  the  Consti- 
tution, the  Court  of  ParUament  would  have  had  legal 
jurisdiction,  without  the  concurrence  of  the  Privy  Counr 
cil.  For  he  is  of  opinion  that,  in  very  ancient  times, 
before  the  reign  of  Edward  L,  and  perhaps  down  to  the 
middle  of  the  reign  of  Edward  IH.,  the  Privy  Council 
had  an  essential  right,  not  merely  to  advise^  but  to 
vote,  in  the  judicial  determinations  of  the  Parliament 
Thus:— 

(^)  It  seems  that  the  jurisdiction  of  the  Lords  in  ancient  times  was 
exercised,  not  simply  as  they  were  Lords  of  Parliament,  bat  as,  togethei 
with  the  Concessua  Concilii  Ordinariij  they  made  up  that  great  court  called 
Magnum  Concilium  in  Parliamento,  or  Curia  Parliamenti.  Because  we 
find  the  Concilium  Regis,  great  officers  and  judges,  gave  their  consent 
and  suffrages  with  the  Lords  in  Parliament,  as  appears  by  those  many 
instances  that  are  in  the  Placita  Parliamenti,  Ed.  L  (^Bnt  about  tb9 
time  of  Edward  III.,  they  began  to  be  but  in  nature  of  assistants  or 
advisers,  and  the  authoritative  and  judiciary  power  rested  in  the  Lords' 
House. 

The  authorities  cited  by  Lord  Hale  in  support  of  the 
Privy  Councillors'  right  to  vote  in  the  Parliament,  are 
obscm-e  or  equivocal.  And  in  the  following  passage  he 
would  rather  seem  to  intimate  that  the  Coimcil  merely 


(**)  I  am  informed  by  Mr.  Roeve  of  in  modem  times,  the  CcMmet, 

the  Goancil  Office*  that  all  the  fiinc-  usually  considered  a  s^tarate  Goaneil, 

tions   of  the   Privy   Council,  except  is,  in  laot,  nothing  more  than  a  Oib- 

when  the  Sovereign  is  actually  pre-  mittee  of  the  Privy  GonnciL 

sent,  are  conducted  hy  Committees.  (e^  Lords'  Jorisdiotion,  p.  85. 

Thus,  the  Star  Chamher  was   but  a  (f)  Lords'  Jurisdiction,  p.  59. 
Committee  of  the  Privy  Council.  And, 
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"*  gave  reasons,"  without  voting ;  as  is  still  done  by  the 
Assistants  when  required  (^). 

(k)  What  was  this  Magnum  Concilium  in  Parliament  ?  It  was  not  meant 
of  the  Concilium  Ordinarium ;  it  was  not  intended  of  both  Houses  of 
Parliament ;  and  it  seems  to  me  that  it  was  not  barely  the  House  of 
Lords,  as  it  consisted  singly  of  the  prelates  and  nobility.  I  think,  there- 
fore, that  the  Magnum  Concilium  in  Parliament  was  the  Lords*  House,  as 
it  had  united  to  it  the  Concilium  Regis  Ordinarium^  a  council  within  a 
coimcil;  and  that  in  ancient  times  those  things  that  were  transacted  in  the 
Magnum  Concilium  came  as  well  under  the  suffrage  of  the  Chancellor, 
Treasurer,  Justices^  and  Barons  of  the  Exchequer,  as  the  Lords.  Indeed 
they  had  no  yoice  in  passing  of  laws,  but  in  matters  and  points  of  juris* 
diction  and  judicial  proceedings  they  spake  their  judgments  and  gave  their 
reasons.  And  although  in  process  of  time  they  came  only  under  the 
notion  and  title  of  assistants,  yet  tliey  were  assistants  of  such  a  nature, 
quality,  and  weight,  that  their  advice  guided  matters  judicial,  and  judicial 
proceedings,  in  the  Lords'  House. 

Whether  the  King's  Council,  as  such,  ever  voted  in  the 
decisions  of  the  House  of  Lords,  or  Court  of  Parliament, 
is  now  a  very  doubtful  speculation.  But  that  they, 
or  a  selection  of  them,  were  the  constant  Assistants  of 
that  high  tribunal ;  that  they  were  invariably  summoned 
thither ; — that  distinct  places  were  prescribed  for  them, 
apart  from  the  members  of  that  assembly ; — and  that 
there  still  remain  the  traces  (shadowy,  no  doubt,  and 
indistinct,  but  nevertheless  discernible)  of  that  pristine 
constitution; — these  are  propositions  which  appear  to 
admit  of  complete  and  irresistible  establishment. 

Lord  Hale,  (i)  speaking  of  the  state  of  things  about  two 
centuries  ago,  observes  that 

The  figure  and  model  of  the  Concilium  RegiSj  and  the  persons  whereof 
it  consisted,  is  to  this  day  preserved  in  the  Lords'  House  of  Parliament, 
for  thither  are  summoned  the  great  officers,  whether  they  are  peers  or 
not ;  as  the  Chancellor,  Treasurer,  Privy  Seal,  Secretaries  of  State,  Judges, 

(<)  See  Chapter  on  the  Aasiatantfl  of         (")  Lords*  Jurisdiction,  p«  71. 
the  House  of  Lords,  mtpra,  p.  47.  Q)  Lords'  Jurisdiction,  p.  58. 
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Barons  of  the  Exchequer,  Masters  of  Chancerj,  King's  Seijeant  and 
Attorney,  the  Treasurer  of  the  Household,  Steward  and  Chamberlain  of 
the  Household,  and  most,  if  not  all,  the  King's  Privy.  Council.  And 
although  they  are  summoned  by  writ,  and  sit  in  the  Lords'  House ;  yet 
their  distinction  from  the  Lords  Spiritual  and  Temporal  appears — I.  In  the 
manner  of  their  summons,  those  having  this  clause  in  their  writ,  ad  irac- 
tandum  nobiscum^  eteum  cateris  prcelatU^  procerilmsy  et  magncUihus;  and 
those  of  the  council,  cui  tractandum  nobiscum^  et  cum  etgteris  de  caneilio 
nostra.  2.  In  the  seats  of  their  sitting ;  the  Peers  and  Bishops  sitting  on 
benches ;  those  of  the  Concilium,  if  not  Peers,  sitting  on  the  woolpacks 
in  the  middle  of  the  House.     3.  In  the  extent  of  their  8ufirage8.(i) 

Accordingly  the  rolls  of  Parliament  show  that  writs 
were  invariably  issued  for  the  attendance  of  a  class  of 
persons  who  are  addressed  in  a  character  entirely  different 
from  that  of  the  members  of  either  House ;  and  whose 
duty  is  defined  to  be  ad  tractandum  nobiscum,  et  cum 
ccBteris  de  concilia  nostra ;  implying  that  the  rest  of  the 
council,  though  perhaps  not  specially  summoned,  were 
nevertheless  supposed  to  be  present. 

The  Council,  then,  being  constantly  in  the  House  of 
Lords  during  the  sittings  of  the  Parliament,  we  need  be 
at  no  loss  to  account  for  the  appointment  of  the  Triers, 
whose  functions  formed  the  subject  of  a  preceding 
chapter.  {^) 

For  the  Triers,  though  appointed  in  the  House  of  Lords, 
were  previously  selected  by  the  Crown,  and  were,  in  feet, 
all  members  of  the  Privy  Council  ('). 

In  very  old  records  the  terms  Trier  and  CoundBor 
appear  to  have  been  convertible.  Thus,  in  the  Rolls  of 
Parliament  at  the  commencement  of  the  reign  of 
Edward  H. :  "  The  King  wills  that,  in  his  Parliament  for 

Q)  See  also  to  the  same  effect  Sir  F.  anciently  such  as  were  of  the  Council.— 

Palgrave  on  the  King's  Council,  p.  20,  Jurisdictionofthe  House  of  Lords,  p.  77< 

and  Sir  H.  Nicolas'  Proceedings  of  the  They  might  be  such  who  had  writs  o€ 

Privy  Council,  Preface,  p.  3.  summons  as  Members,  or  writs  of  at- 

(^)  See  tupra,  p.  5.  tendance  as  Assistants,— Elsynge   on 

Q)  The  Triers,  says  Lord  EUile,  were  Parliaments,  p.  270. 
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the  future,  certain  persons  shall  be  assigned  to  receive 
petitions  which  shall  be  determined  (delivr^)  by  his  Coun- 
dly  as  was  accustomed  in  the  time  of  his  father  (m)." 

In  the  8  Edward  II.,  a  chapter  of  the  Rolls  of  Parlia- 
ment opens  with  the  following  title :  Petitiones  in  Parlia- 
mento. — Responsiones  Petitionum  AngluB  per  Avditores 
earund.  fact,  in  ParHammto  Regis  apud  Westm^post  octav' 
Sd.  HiUarii  anno  Regni  sui  octavo  A.  D.  1314  8f  1315 ;  the 
remarkable  fact  being  that  all  the  responses  made  by  the 
Auditor es  or  Triers  to  these  Petitiones  Anglus  (of  which 
there  appear  upwards  of  a  hundred)  are  expressed  to  be 
made  per  Concilium. 

The  Triours  des  Petidons  d' EngUterrey  Irdande,  Gales, 
EscocSy  Gascoigne,  Aquitaine,  Guernsey ,  el  des  autres  Terres 
et  Pays  de  par  la  Mer  et  des  Isles^  were  therefore,  in  fact, 
the  King's  Privy  Councillors,  or  a  selection  of  them, 
appointed  by  the  Court  of  Parliament  to  give  response  to 
the  petitions  of  the  subject. 

In  the  same  Parliament  of  the  8  Edward  II.,  will  be 
found  a  record  of  proceedings  intituled  Placita  coram 
Magno  Condlio ; — showing  in  the  clearest  manner  the 
distinction  between  cases  reserved  by  the  Magnum  Con- 
dlium  to  its  own  special  cognizance,  and  cases  transferred 
by  assignment  to  the  assistant  Councillors  or  Triers. 

In  this  sort  of  reasoning  there  is  no  argument  so  cogent 
as  an  example.  If  the  reader,  therefore,  will  refer  to  the 
Rolls  of  the  Parliament  holden  at  Salisbury,  in  the  7 
Richard  II.{»)  (A.D.  1304)  he  will  find,  in  Norman  French, 
a  case  of  which  the  following  is  an  abridged  transla* 
tion : — 

The   Prior  of  Montagu   presented    the  following  petition:— To   our 


("")  See  RolU  of  Parliament,  3  Ed-      his  father,  Edward  I.,  that  the  Triers 
"ward  II.  fol.  13.    It  was  in  the  reign  of      were  first  appointed. 

(°)  Rolls  of  Parliament,  vol.  iii.  p.  172. 
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Soyereign  Lord  the  King,  and  the  Lords  in  this  preaent  PariiaineBt ;  Qm 
prior  and  convent  of  Montagu  homhly  shew.  That  whereas  the  Lord 
Richard  Seymour  brought  a  writ  of  scire  facias  against  the  said  prior, 
returnable  in  the  King  s  Bench,  to  have  execution  of  the  manor  of  Tynten- 
hall,  by  reason  of  a  fine  levied  thereof,  between  one  Richard  Lovell  and 
certain  other  persons ;  which  manor  formed  a  large  part  of  the  sabsUnoe 
of  the  said  priory,  &c.  To  which  writ  the  said  prior  made  appeanmoe  in 
court,  &c.,  and  thereupon  judgment  against  the  prior,  &c.,  upon  which 
the  said  prior  and  convent  supplicate  their  very  gracious  Loidshipa  to 
examine  the  matter,  &c.  For  otherwise  the  said  priory  would  be  rained 
and  annihilated  for  ever.  Which  petition  was  read  in  Piwliament,  and  the 
record  and  process  brought  in  before  the  Peers  of  the  realm.  Justices  and 
others ;  and  the  matter  being  diligently  debated  and  examined,  it  ms 
wdered  that  the  enrolment  of  the  record  should  be  amended,  so  as  to  admit 
certain  pleas  of  the  prior ;  and  afterwards  such  enrolment  having  been 
reformed,  the  prior  and  convent  presented  another  petition,  addreseed— 
^'  To  our  very  redoubted  Lord  the  King,  and  his  noble  Liords  in  this 
Parliament ;"  alleging  divers  errors,  and  praying  that  it  might  be  ordered 
m  that  Parliament  that  certain  members  ("genz,")  of  the  Kings  amspl 
might  he  cusigned^  before  whom  the  said  record  might  be  carried;  mi 
that  they  should  have  full  power  and  authority ,  by  virtue  of  such  ordtr^ 
to  hear  the  assignment  of  errors^  and  to  summon  the  said  Richard  Se^ 
mour  to  be  before  them^  by  a  certain  day  to  be  by  them  appointed^  to  hearths 
assignment  of  the  said  errors^  and  righteous  Judgment  (^)  thereupoi^  i» 
give.  And  this  petition  being  read  in  Parliament,  it  was  agreed  by 
the  assent  of  Parliament  that  the  prior  should  have  a  writ  of  scire  fadat, 
returnable  the  next  Parliament,  to  summon  the  said  Richard  Seymour  to 
be  in  the  next  Parliament,  there  to  hear  the  errors  by  the  said  prior  alleged; 
and  such  besides  to  do  and  receive,  as  by  the  law  of  the  land  should  be 
judged  in  that  behalf;  and  it  was  ordered  that  the  record  and  prooes 
should  be  in  the  next  Parliament,  &c. 

Accordingly  in  the  Parliament  holden  at  Westminster, 
8  Richard  II.,  1384,  the  Prior  of  Montagu  moved  his  case 
for  judgment.  The  errors  were  then  examined  ;  and  the 
result  is  thus  stated : 


Liquet  manifesto  dcm  breve  de  scire  facias  p.  legem  terrae 
debuisset ;  et,  in  hoc  quod  justic.  consideraverunt  dcm  breve  de  scire 
fac.  fore  bonum  ac  dcm  priorem  ulterius  respondere,  videtur  Gur.  in  Fu*- 
liamento  quod  erraverunt.     Et,  in  hoc  quod  dci  justic.  oonsideraverust 


{^)  The  original  is, ''  DnAtwrd  JugpemetU  ent  rendrt,** 
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qaod  pre&t.  prior  sine  auzilio  pdco  habendo  ulterins  responderet,  Tidetnr 
etiam  Cor.  in  Parliamento  qvod  erravenint.  Ideo^  ob  erroree  illo8>  consi- 
deratum  est  quod  judicium  pdcm,  tanquam  enoneum,  revocetur,  cassetur,  et 
penitus  adnulietur,  et  quod  pdcus  prior  plenariam  habeat  restitutionem 
manerii,  Sec  (>*) 

This  case  proves  that  it  was  usual  to  devolve  on  the 
Council  the  examination  of  such  proceedings.  It  shows 
that  this  was  the  understanding  of  the  nation  at  the  time ; 
and  that  the  Council,  under  the  authority  of  a  reference 
by  the  Peers,  might  not  only  investigate,  but  even  deter- 
mine, writs  of  error  in  Parliament. 

The  case,  on  the  other  hand,  affords  evidence  that  the 
Council  was  not  supposed  to  possess  any  inherent  civil 
jurisdiction  of  its  own,  independently  of  the  House  of 
Lords ;  for  its  authority  to  deal  with  the  Prior's  case  was 
to  be  purely  derivative. 

It  may,  and  no  doubt  will,  very  naturally  be  asked  how 
it  happens  that  the  Prior's  prayer  for  a  reference  to  the 
council  is  not  in  express  terms  complied  with  by  the  Lords  ? 
Hie  words  of  the  original  order  are  etoit  agardez  par 
dssent  du  Parlement,  that  the  Prior  should  have  a  writ  of 
scire  facias  returnable  the  next  Parliament.  Here  is  cer- 
tainly no  reference  in  so  many  words  to  the  Council ;  but 
it  is  to  be  observed  that,  a  very  few  days  before,  a  general 
assignment  of  Triers  had  been  made,  to  take  cognizance 
of  all  parliamentary  petitions,  foreign  and  domestic. 
This  general  assignment,  as  has  been  shown,  (*»)  was  regu- 
larly repeated  at  the  opening  of  every  new  Parliament ; 
and,  therefore,  to  make  a  special  assignment  for  each 
particular  case,  would  have  been  clearly  superfluous. 

Hence  the  Lords  gave  assent  to  the  Prior's  petition 
simply  by  awarding  a  writ  of  scire  facias,  returnable  the 
next  Parliament.    For  it  was  in  the  Court  of  Parliament 

(p)  Rolls  of  Parliament,  vol.  iii.  194.  (")  See  mpra,  p.  6. 
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(though  not  intheChamberofParliament),(r)that  theerrors 
were  to  be  tried.  And  hence  the  final  judgment  of  rever- 
sal is  pronounced  by  the  Court  in  Parliament ;  that  is  to 
say,  in  the  House  of  Lords,  which,  in  a  judicial  sense^ 
always  meant,  and  still  means,  the  Parliament. 

Thus  much  of  the  connexion  which  anciently  subsisted 
between  the  Privy  Council  and  the  Court  of  Parliament 

We  are  next  to  consider  in  what  manner  that  con- 
nexion came  gradually  to  be  dissolved,  the  Privy  Council 
assuming  at  last  a  separate  and  independent  jurisdictioa 
of  its  own. 

The  change  I  conceive  is  mainly  ascribable  to  the 
Tudor  princes,  whose  policy  was  to  increase  the  autho- 
rity of  the  Privy  Council,  and  to  govern  as  much  as 
possible  without  the  aid  of  Parliaments. 

Thus  in  the  reign  of  Henry  VII.  the  Court  of  Star 
Chamber,  a  branch  of  the  Privy  Coxmcil,  was  erected, 
with  powers  unparalleled  in  the  English  constitution ; 
while,  on  the  other  hand,  the  disuse  of  ParUaments  by 
that  monarch  has  rendered  his  reign  "  a  kind  of  epoch  (*)" 
in  our  history. 

Of  the  Privy  Council  under  Henry  VIH.,  it  may  be 
enough  to  say,  that  its  power  and  its  tyranny  were 
only  surpassed  by  his  own.  In  the  long  reign  of  tiiat 
monarch  the  Parliament  did  not  sit,  in  all,  for  more  than 
three  years  and  a  half;  and  during  the  first  twenty  years* 
the  duration  of  all  its  sessions  put  together  was  less  than 
a  twelvemonth. 

The  government  of  Queen  Elizabeth  was  conducted 
almost  whoUy .  through  the  medium  of  her  Privy  Council, 
individually  or  collectively ;  ParUaments  being  regarded 

■  f 

(r)  The  Triers  of  Domestic  Petitions  held  their  sittings    in    the    Painted 
Chamber ;  vide  tupray  p.  7.  (')  3  Uume,418. 
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by  her  as  mere  instruments  of  taxation,  to  which  she 

:      i^e  a  merit  of  but  rarely  resorting. 

The  long  intermissions  of  Parliament  during  these 
reigns  must  necessarily  have  occasioned  a  large  transfer 
of  jurisdiction  to  the  Privy  Council ;  which  retained  the 
authority  thus  acquired,  notwithstanding  the  subsequent 

I  resumption,  at  a  comparatively  late  period,  of  the  use  of 
Parliaments.    Hence  much,  if  not  aU,  that  was  formerly 

T      done  by  the  Privy  Council,  as  ancillary  to  the  Parliament, 

:  was  now  performed  by  it  in  its  own  character,  as  a  sepa- 
rate and  independent  establishment.  This  indeed  was 
but  an  easy  transmutation ;  for  the  Privy  Council  merely 

,  discharged  in  that  capacity  functions  which  would  have 
devolved  upon  them  as  Triers  of  Parliament,  had  Parlia.- 
ment  been  regularly  summoned. 

One  important  department,  however,  of  Parliamentary 
jurisdiction,  seems  not  to  have  been  attempted  by  the 

J  Privy  Council,  as  a  separate  tribunal ; — the  adjudication 
of  writs  of  error  from  the  Courts  of  Law  at  Westminster ; 

J  for  the  Act  of  27  Eliz.,  c.  8.,  establishes  the  Court  of 
Exchequer  Chamber  on  the  express  ground  that  such 
writs  were  determinable  in  the  High  Court  of  Parliament 
onlj/ ;  and  that  from  the  rarity  of  its  sittings  "  in  those 
days,  the  subjects  of  the  realm  had  been  greatly  delayed 
and  hindered  of  justice." 

But  the  adjudication  of  appeals,  or  proceedings  of  that 
nature  from  the  foreign  possessions  of  the  country,  were 
more  likely  to  have  been  assimied,  without  objection, 
by  the  Privy  Council.  The  inhabitants,  for  example,  of 
Guernsey  or  Jersey,  having  no  representatives  in  ParUa^- 
ment,  their  interests  were  but  little  thought  of  by  the 
nation  at  large ;  and  justice  in  whatever  form  dispensed 
to  these  islands,  whether  by  the  Privy  Council  or  by  the 
Parliament,  would  probably  give  equal  satisfaction. 
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I  say  by  the  PailiAiiient ;  for  undoubtedly  the  Parlia- 
ment was  previously  the  supreme  and  ultimate  jurisdic- 
tion of  these  Norman  islands. 

Before  stating  the  proofe  of  this  assertion,  a  word  mnsi 
be  said  of  the  theory  which  prevails  respecting  the  origin 
of  the  existing  jurisdiction  to  entertain  these  appeals. 
In  treating  of  this  subject,  Mr.  Bui^C),  Mr.  Millar  C)» 
and  Mr.  Clarke  (' ),  acquiesce  in  the  following  suggestioii 
of  Grovemor  Pownall  C) ;  who,  speaking  of  the  jurisdic- 
tion of  the  Privy  Council  upon  appeals  from  the  colonies, 
thus  proceeds : — "  At  the  time  of  settling  these  colonies, 
there  was  no  precedent  of  a  judicatory  besides  those 
within  the  realm,  except  in  the  cases  of  Guernsey  and 
Jersey,  the  remnants  of  the  duchy  of  Normandy*  and 
not  united  within  the  realm.  According  to  the  custom 
of  Normandy,  appeals  lay  to  the  duke,  in  council ;  and 
upon  this  ground  appeals  lay  from  the  judicatories  of 
these  islands  to  the  king  here,  as  duke  in  council ;  and, 
upon  this  precedent,  was  an  appeal  fit)m  the  judicatories 
of  the  colonies  to  the  king  in  council  settled." 

The  Governor,  who  cites  no  authority  for  these  several 
positions,  was  probably  not  much  of  a  lawyer  or  anti- 
quary. 

In  the  first  place  he  is  wrong  in  saying  that  at  the  time 
referred  to  there  was  no  precedent  ("  except  in  the  cases 
of  Guernsey  and  Jersey  ")  of  a  judicatory  in  this  country 
invested  with  foreign  jurisdiction ;  because,  of  the  two 
classes  of  Parliamentary  Triers,  one  was  specially  as- 
signed to  take  cognisance  of  petitions,  not  only  from 
Guernsey  and  Jersey,  but  from  all  our  other  continental 
possessions, — Gascony,  Aquitaine,  Guienne ;  d  les  autrm 
terres  etpays  depar  la  mer  et  des  Isles. 

(•)  1  Col.  Law,  Introd.  p.  46.  (')  Col.  Law. 

(°)  Unsettled  SUte  of  the  Law,  p.  (*)   Pownall  on  the  Colonies^  Snd 

115.  edit.,  p.  82. 
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In  the  second  place,  his  assertion  that  Guernsey  and 
Jersey  continued  **  remnants  of  the  duchy  of  Normandy,'* 
is  advanced  without  proof  or  probability.  From  the  his- 
tory of  those  islands,  it  would  rather  appear  that  they 
have  been  attached  and  faithful  to  this  country  ever 
since  the  date  of  the  Norman  Conquest. 

And,  in  the  third  place,  to  hold  as  he  does,  that  appeals 
from  the  Channel  Islands  were  brought  to  the  king  in 
coimcil,  by  analogy  to  the  Norman  practice  of  appealing 
to  the  duke  in  council,  seems  alike  unnecessary  and 
unwarrantable. 

Whatever  may  have  been  the  ducal  practice  of  Nor- 
mandy, as  to  which  we  can  know  but  little  (*),  the  an- 
cient practice  of  England  was  to  redress  the  grievances 
of  the  Channel  Islands,  not  in  the  Privy  Council,  but  in 
the  Court  of  Parliament. 

To  show  that  the  Parliament  dispensed  justice  to  these 
islands,  evidence  more  conclusive  can  hardly  be  desired, 
than  the  following  petition  "  in  Parliarrvmtor  sent  over 
from  the  **  poor  inhabitants  of  the  isles,**  in  the  18  Ed.  II. 
(A.D.  1324-5),  addressed  to  the  king  and  his  council ; 
meaning  thereby  his  magnum  concilium,  the  whole  pro- 
ceeding being  Parliamentary,  and  registered  as  such  in 
the  Rolls  of  Parliament  (^). 

To  our  Lord  the  King  and  his  council,  show  his  poor  inhabitante  of  the 
IsleSy^-That  whereas  in  the  time  of  our  Lord  the  £ang,  his  father  (Ed- 
ward I.)  whom  God  assoilzie,  they  had  grievously  complained  of  Sir  Otho 
of  Grandison,  for  divers  extortions  and  oppressions,  contrary  to  the  laws 
and  customs  of  the  Isles,  upon  them  wrongfully  inflicted  :  And  the  said 
Sir  Otho,  by  means  of  great  bribes,  procured  a  commission  to  be  addressed 

(')  From  the  Cwtimmn  de  Normandie,  the  Parliament ;  which,  according  to 

it  appears  that  an  appeal  lay  to  the  the  feudal  policy,  was,  I  believe,  al- 

Court  of  ParliametU,    An  appeal  to  the  ways  the  last  resort  of  litigants. 

**  duke  in  coimcil"  might  well  have  {^)  See  Rolls  of  Parliament,  vol.  it 

meant,  and  mo^t  probably  did  mean,  p.  416. 
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to  his  own  private  ministers  and  finends  [demeyne  («)  ] ;  the  which  com- 
missioners,   instead  of  doing  justice  in  the  premises,  or  administering 
redress,  rather  aggravated  the  evils  complained   of,  using  a  new  law 
made  for  the  ruin  of  the  people,  and  subverting  the  laws  and  usages 
beyond  the  reach  of  memory  in  those  parts  observed  and  accustomed ; 
by  reason  whereof  our  said  Lord  the  King  (Edward  I.)  whom  God 
assoilzie,  in    his  Parliament  holden  at  Westminster,  on  his  last   return 
firom  Wales,   seeing  how  badly  his  people  of  the  Isles  were   governed 
and  how  much  they  were  distressed,  commanded  and   ordered  that  no 
commission  should  be  thenceforth  addressed  to  the  friends  of  the  said  Sir 
Otho,  or  to  any  of  his  nomination  or    procuring.      Whereapon  oor 
Sovereign  Lord  that  now  is  (Edward  II.),  whom  God  preserve,  in  his 
Parliament  holden  at  Berwicke,  in  the  twelfth  year  of  his  reign,  hearing 
and  considering  the  grievous  complaints  of  his  people  of  the  Isles,  by 
commission   assigned   Sir  William  de  Bourne  (*)   and   his  compamons 
Justices  to  hear,  determine,  redress,  and  try  all  the  evils  and  grievances 
done  by  the  said  Sir  Otho  and  his  ministers ;  and  the  errors  committed 
by  his  Judges  of  the  Isles  to  remedy  and  redress ;  but  that  nevertheless, 
in  order  to  prevent  right  and  execution  from  being  administered,  the  said 
Sir  Otho,  by  great  bribes,  managed  to  procure  a  supersedeas  to  be  directed 
to  the  said  Sir  William  and  his  companions,  who  accordingly  departed 
the  Isles ;  and  the  wrongs  and  errors,  by  the  said  Judges  of  the  Isks 
committed,  remained  unredressed  and  untried.    Upon  which  the  said  Sir 
Otho  procured  your  commission  to  Henry  de  Spiggumell  (  )   and  his 
companions ;   who,  by  the  managements  of  the  said  Sir  Otho  and  his 
ministers,  did  nothing  but  defeat  the  laws  and  usages  of  the  isles  at  aU 
times  used.     Wherefore  the  said  poor  people  prayed,  as  a  work  of  charity, 
that  such  justices  should  be  assigned,  the  said  errors  and  misprisions  to 
redress,  as  should  be  good  and  loyal  to  the  King  and  his  people ;  sub- 
mitting also  that,  if  such  the  said  justices  did  right  to  the  King  and  his 
people,  the  said  Sir  Otho  should  be  banished  the  isles ;  and  praying  that 
the  rolls  and  petitions,  which  Sir  Henry  de  Spiggumell  had,  should  be 
brought  before  those  who  should  be  so  assigned  justices. 

Response.  Let  all  who  feel  themselves  aggrieved  come  to  the  Chan- 
cery, and  they  shall  have  a  writ  on  the  case,  to  bring  the  errors  before  the 
King  to  be  redressed  (^). 


(*)  This  word  occurs  in  the  original 
record ;  but  I  am  unable  to  translate 
it  with  any  assorance  of  accuracy.  It 
probably  means  persons  resident  in  the 
island,  and  consequently  under  the  in- 
fluence of  Sir  Otho. 

(*)  Sir  William  de  Bourne  was  at  this 


time  one  of  the  Jndges  of  the  Court  of 
Common  Pleas.  3  Beatson's  Index,  3ML 

(^)  Henry  de  Spiggumell  was  at  this 
time  one  of  the  Judges  of  the  Kiqg's 
Bench.  3  Beatson's  Index,  292. 

(c)  The  terms  of  the  response  in  the 
record  are,  '^  Chascun  qe  se  sent  grere 
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It  appears  from  this  petition  and  the  response  made  to 
it,  that  the  ancient  method  of  redressing  errors  com- 
plained of  by  the  inhabitants  of  the  Channel  Islands  was 
by  commission,  issued  in  Parliament,  and  addressed  either 
to  persons  of  local  authority,  or  to  certain  of  the  King's 
Judges,  sent  thither  as  justices  itinerant ;  and  when  (as 
in  the  case  in  hand),  the  parties  continued  still  to  be 
dissatisfied,  the  highest  remedy  of  all  was  at  last  afforded 
them,  namely,  a  writ  of  error  from  Chancery,  returnable 
before  the  King  in  the  Court  of  Parliament. 

It  may  indeed  be  said,  that  the  response  to  the  above 
petition  does  not  show  that  the  errors  complained  of  were 
necessarily  to  be  corrected  in  the  Court  of  Parliament ; 
the  terms  of  the  order  being  merely  "  to  bring  the  errors 
htfore  the King^'  without  more. 

But  the  material  thing  is,  that  the  petition  is  addressed 
to  the  King  and  his  Council  **  in  Parliamento ;"  and  that 
the  order  for  redress  issues  y^-ow  the  Parliament 

It  is  probable  too,  (though  that  is  a  point  less  material 
to  the  present  argument),  that  the  writ  of  error  granted 
to  the  islanders  would  have  been  made  returnable  before 
the  IQng  in  Parliament,  in  the  usual  way ;  no  other  court 
being  mentioned  in  the  response  {% 

The  theory  of  Governor  Pownall,  therefore,  seems  to  be 
neither  more  nor  less  than  a  plausible  fallacy  throughout. 

This  system  of  revision  by  Parliamentary  or  Royal 
Commissioners  appears  to  have  continued,  till,  for  the 


yeigne  in  Chancellie  et  il  avera  Bref 
en  son  cas  de  venir  les  erreurs  devant 
le  Boi  a  redresser  les  illoeqae." 

(<i)  Upon  judgment  by  the  Commis- 
sioners of  Error  (certain  of  the  queen's 
judges),  appointed  to  review  proceed- 
ings on  the  Common  Law  side  of  the 
London  Municipal  Jurisdictions,  a  writ 
of  error  Ues  to  the  senior  Commissioner, 


returnable  in  Parliament,  see  supraj  p. 
373.  The  writ  granted  to  the  islanders 
was  probably  addressed  to  Sir  Henry 
de  Spiggumell,  requiring  him  to  bring 
the  Record  (that  is  to  say  the  rolls  and 
petitions  mentioned  in  the  islanders' 
complaint),  before  the  King  in  Parlia- 
ment. 
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reasons  before  suggested,  it  became  impossible^  or  very 
diflBcutt,  for  the  islanders  to  obtain  redress  in  that  fcHin. 

The  intermissions  of  Parliament  which  occasioned  the 
erection  of  the  Court  <^  Exchequer  Chamber  for  the  deter- 
minatioB  of  writs  of  error  from  the  Court  of  Queen'sBendi 
led  also  to  the  establishm^it  of  a  substitutionary  tribunal 
for  the  adjudication  of  appeals  from  the  Channd  IslandB. 
That  substitutionary  tribunal  was  the  Privy  CoandL 

By  a  letter  recently  received  by  Mr.  Reeve  of  the 
Council  Office  from  the  Greffler  of  Jersey,  it  appears  that 
appeals  were  first  granted  from  that  island  to  the  PriTy 
Council  in  the  reign  of  Henry  VIII.  Hiis  is  in  perfeet 
harmony  with  what  might  have  been  expected,  indepm- 
dently  of  the  Greffier's  communication ;  which,  however, 
removes  all  ground  for  doubt  upon  the  subject. 

In  the  Records  of  the  Privy  Coundl  itself  (which  have 
been  carefully  examined  under  the  direction  of  Mr. 
Reeve),  no  entry  is  to  be  found  relatmg  to  appeals  tiD 
the  18th  May,  1672;  under  which  date  certain  regu- 
lations (still  in  force)  are  recorded  with  respect  to  appeals 
from  Jersey. 

This  separate  and  ind^)ei^ent  jurisdiction,  once  estab- 
lished and  set  in  motion,  was  gradually  extended,  first 
to  the  Colonies,  and  then  to  the  East  Indies;  until 
at  last  the  ancient  allegiance  of  the  Privy  Council  to  tbe 
Court  of  Pariiament  was  neglected  and  forgotten,  (e) 

(*)  See  the  16  Cha.  I.^  c.  10,  abolish-  trary  way  whatsoever  npon  the  estates 

ing  the  Star  Chamber,  and  also  declar-  of  the  subject,  &c.    See  also  4  Inst  53^ 

ing,  that  neither  his  Majesty  nor  his  where  Sir  Edward  Coke  desmbes  the 

Privy  Conncil  have,  or  ought  to  have,  Privy  Council  not  as  a  court  of  justice^ 

any  jurisdiction  by  English  bill,  peti-  but  as  a  mere  board  of  delibention. 
tion,  articles,  libel,  or  any  other  arbi- 
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^nnl^nin  of  t^t  ^fnttitial  ^ommitttt  ^tt  ('\ 


Composition  of  the  Judicial  Committee^  687. — Admiralty  and  Pi^ize  CaseSy 
688. — Entire  Appellate  Jurisdiction  of  Privy  Council  vested  in  Judicial 
Committee^  689. — McUters  not  Appellate^  ib. — Quorum  necessary  to 
form  the  Courts  iK — Attendance  of  certain  of  the  Queens  Judges  y  ib. — 
Power  to  examine  witnesses^  690. — To  remit  with  directions,  SfCy  ib. — 
To  punish  for  perjury,  691. — To  direct  Issues  for  Trial  as  done  in 
Chancery y  ib.-«-7b  yive  direction  as  to  the  evidence  to  be  admiitedy  692. 
-^To  direct  the  exammaiion  ofPartieSy  ib. — To  direct  new  Trialsy  ib. 
—  To  order  examination  by  Commissiony  ib. — Powers  as  to  CostSy  693. — 
Enrolment  of  DecreeSy  ib. — References  as  to  a  Mastery  ib. — Power  to 
appoint  a  Registrar y  694. — To  compel  attendance  of  witnesseSy  ib, — 
To  limit  time  for  appealing  to  the  Queen  in  Councily  ib. — Execution 
of  DecreeSy  ib, — Appeals  from  Counts  of  Sudder  Dewanny  Adawluty 
693. — Courts  eastward  of  the  Cape,  696. '^Sections  of  the  Act  become 
inoperativcy  697.-^Power  to  punish  Contempts  and  enforce  Decrees^ 
ih.^Registrar  of  the  High  Court  of  Admirakyy  698. — Assessors  of  the 
Courty  ib. — Saving  as  to  Prize  Causes^  ib. — Table  of  the  Appellate 
Jurisdiction  of  the  Privy  Councily  699. 

By  the  3  and  4  William  IV.  c.  42,  it  was  enacted  that 
a  permanent  Judicial  Committee  should  be  appointed  for 
the  disposal  of  appeals  and  other  matters  under  references 
to  such  Judicial  Committee  to  be  made  in  pursuance  of 
the  act  by  His  Majesty  in  Council. 

The  composition  of  the  Judicial  Committee  is  thus 
regulated  by  the  first  section  of  the  Statute : 

(•)  3  &  4  WiU.  IV.,  c.  42. 
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I.  Be  ik  enacted,  that  the  President  of  his  Majesty's  Privy  Council,  the 
Lord  High  Chancellor  of  Great  Britain,  and  such  of  the  members  of  the 
Privy  Council  as  shall  from  time  to  time  hold  any  of  the  offices  following, 
that  is  to  say :  the  office  of  Lord  Keeper  or  First  Lord  Commissioner  of 
the  Great  Seal  of  Great  Britain,  Lord  Chief  Justice  or  Judge  of  the 
King's  Bench,  Master  of  the  Rolb,  Vice  Chancellor  of  England  C),  Lord 
Chief  Justice  or  Judge  of  the  Common  Pleas,  Lord  Chief  Baron  or  Bsron 
of  the  Exchequer,  Judge  of  the  Prerogative  Court  of  Canterbury,  Jadge 
of  the  High  Court  of  Admiralty,  and  Chief  Judge  in  Bankruptcy,  and 
also  all  persons  members  of  the  Privy  Council  who  shall  have  been  Presi- 
dent thereof,  or  held  the  office  of  Lord  Chancellor  of  Great  Britain,  or 
shall  have  held  any  of  the  other  offices  hereinbefore  mentioned, — shall 
form  a  Committee  of  his  Majesty's  said  Privy  Council,  and  shall  be  styled 
^^  The  Judicial  Committee  of  the  Privy  Council ; "  provided  nevertheleas 
that  it  shall  be  lawful  for  his  Majesty  from  time  to  time,  as  and  when  he 
shall  think  fit,  to  appoint  any  two  other  persons,  being  Privy  CouncillocSi 
to  be  members  of  the  said  Committee. 

By  the  second  section,  all  sentences  of  courts  abroad, 
which  were  formerly  appealable  before  the  High  Court  of 
Admiralty,  or  Commissioners  in  Prize  Cases  in  England, 
are  now  subjected  to  the  exclusive  review  of  the  Judicial 
Committee.  {^) 

II.  And  be  it  enacted,  that,  from  and  after  the  Ist  day  of  Jane  1 833,  all 
appeals  or  applications  in  prize  suits,  and  in  all  other  snits  or  proceeding 
in  the  Courts  of  Admiralty,  or  Vice  Admiralty  Conrts,  or  any  other 
court  in  the  plantations  in  America,  and  other  his  Majesty's  dorainioDB, 
or  elsewhere  abroad,  which  might  at  the  date  of  passing  the  act  be  made 
to  the  High  Court  of  Admiralty  in  England,  or  to  the  Lords  Commis- 
sioners in  prize  cases,  shall  be  made  to  his  Majesty  in  Council,  and  not  to 
the  said  High  Court  of  Admiralty,  or  Lords  Commissioners ;  and  socfa 
appeals  shall  be  made  in  the  same  manner  and  form,  and  within  sach  time 
wherein  such  appeals  might  have  been  made  to  the  said  High  Court  of 
Admiralty  or  Lords  Commissioners,  in  case  the  said  act  had  not  beee 
passed ;  and  that  all  laws  or  statutes  in  force  at  the  date  of  passing  the 
act,  with  respect  to  any  such  appeals  or  applications,  shall  apply  to  as j  I 
appeals  to  be  made  in  pursuance  of  the  said  act  to  his  Majesty  in  CouncO. 

(^)  The  two  additional  Yiee-Chan-  powers  ecclesiaBtical  and  man  dine  of 

cellors  (being  Privy  Coancillors)  are  the  High  Court  of  Delegates,  had  bed 

members  of  the  Judicial  Committee^  transferred  to  his  Majesty  in  Couocfl. 

by  the  6  Vict,  c  6.  See  Ecclesiastical,  Maritime^  and 

(*)  By  the  2  &  3  Will.  IV.,  c.  92,  the  Appeals,  iitfra. 
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By  the  third  section  of  the  act,  the  entire  appellate 
jurisdiction  of  the  Queen  in  Council  is  to  be  exercised 
solely  by  the  Judicial  Committee- 
Ill.  And  be  it  enacted,  that  all  appeals,  or  complaints  in  the  nature  of 
appeals  whatever,  shall,  from  and  after  the  passing  of  the  act,  be  referred 
hj  his  Majesty  to  the  said  Judicial  Committee ;  and  such  appeals,  causes, 
and  matters  shall  be  heard  by  the  said  Judicial  Committee,  and  a  report 
or  recommendation  thereon  shall  be  made  to  his  Majesty  in  Council  for 
his  decision  thereon,  in  the  same  manner  and  form  as  has  been  heretofore 
the  custom  with  respect  to  matters  referred  by  his  Majesty  to  the  whole 
of  his  Priyy  Council,  or  a  committee  thereof;  the  nature  of  such  report 
or  recommendation  being  always  stated  in  open  court. 

The  fourth  section  makes  provision  for  matters  not 
faUing  within  the   range  of  the  appellate  jurisdiction. 

lY.  And  be  it  enacted,  that  it  shall  be  lawful  for  his  Majesty  to  refer  to 
the  said  Judicial  Committee,  for  hearing  or  consideration,  any  such  other 
matters  whatsoeyer  as  his  Majesty  shall  think  fit ;  (^)  and  such  committee 
shall  thereupon  hear  or  consider  the  same,  and  shall  advise  his  Majesty 
thereon,  in  manner  aforesaid. 

By  the  fifth  section,  four  members  of  the  Judicial 
Committee  are  required  to  be  present;  and  no  report 
is  to  be  made  without  the  concurrence  of  a  majority. 

V.  And  be  it  enacted,  that  no  matter  shall  be  heard,  nor  shall  any  order, 
report,  or  recommendation  be  made  by  the  said  Judicial  Committee  in 
pursuance  of  the  act,  unless  in  the  presence  of  at  least  four  members 
thereof;  and  that  no  report  or  recommendation  shall  be  made  to  his 
Majesty  unless  a  majority  of  the  members  present  at  the  hearing  shall 
concur  in  such  report  or  recommendation ;  provided  always  that  nothing 
in  the  act  contained  shall  prevent  his  Majesty,  if  he  shall  think  fit,  from 
sommoning  any  other  of  the  members  of  his  said  Privy  Council  to  attend 
the  meetings  of  the  said  committee. 

By  the  sixth  section,  the  following  regulation  is  made 
to  secure  the  attendance  of  any  members  of  the  Privy 
Council  who  shall  happen  to  be  judges  of  any  of  the 
superior  courts  of  law  at  Westminster. 


(')  Under  this  clause  there  is  no  limit      referrible  by  her  Majesty  to  the  Judi- 
to  the  extent  and  variety  of  matters      cial  Committee. 

V    Y 
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y  I.  And  be  it  enacted,  that  in  case  his  Majesty  shall  be  pleased  to  require 
the  attendance  at  the  said  committee,  for  the  purposes  of  the  act,  of  any 
member  or  members  of  the  said  Privy  Council^  who  shall  be  a  Jadge'(7 
Judges  of  the  Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer, 
such  arrangements  for  dispensing  with  the  attendance  of  such  Judge  or 
Judges,  upon  his  or  their  ordinary  duties,  during  the  time  of  sach  attend- 
ance at  the  Privy  Council,  shall  be  made  by  the  Judges  of  the  oomi  or 
courts  to  which  such  Judge  or  Judges  shall  belong  respectively  ;  and  by 
the  Judges  of  the  said  three  courts,  or  by  any  eight  or  more  of  them, 
including  the  chiefs  thereof,  in  regard  to  all  other  duties  as  may  be 
necessary  and  consistent  with  the  public  service. 

By  the  seventh  section,  the  Judicial  CJommittee  is 
empowered  to  examine  witnesses  either  viva  voce  or  upon 
written  deposition. 

YII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judicial  Com- 
mittee, in  any  matter  which  shall  be  referred  to  them,  to  examine 
witnesses  by  word  of  mouth  (and,  either  before  or  after  examination,  by 
deposition) ;  or  to  direct  the  depositions  of  any  vdtnesses  shall  be  taken  in 
¥nriting  by  the  Registrar  of  the  Privy  Council,  or  by  such  other  person  or 
persons,  and  in  such  manner,  order,  and  course  as  his  Majesty  in  Coundl, 
or  the  said  Judicial  Committee,  shall  appoint  and  direct ;  the  said  Beg»- 
trar,  and  such  other  person  or  persons  so  to  be  appointed,  to  have  the 
same  powers  as  an  Examiner  of  the  High  Court  of  Chancery,  or  of  any 
Court  Ecclesiastical. 

By  the  eighth  section,  the  Judicial  Committee  is  autho- 
rised to  direct  the  examination  of  witnesses  at  dis- 
cretion;  and  this  notwithstanding  such  witnesses  may 
not  have  been  examined,  and  although  no  evidence  may 
have  been  given  at  any  previous  stage,  on  the  facts  in 
question ;  and  in  matters  of  appeal,  it  is  declared  com- 
petent to  remit  the  cause  to  the  court  below  for  rehearing^ 
either  generally,  or  with  respect  to  certain  points ;  and 
upon  such  rehearing,  to  take  additional  evidence,  or  to 
take  evidence  before  rejected,  or  to  reject  evidence  bef<»:e 
admitted,  as  the  remit  may  direct;  and  generally  His 
Majesty  in  Council  is  authorised  to  direct  issues  to  be 
tried  in  any  court  in  his  dominions  abroad,  for  any 
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purpose  for  which  the  same  may  seem  proper.    The 
words  of  the  section  are  as  follow : 

y  III.  And  be  it  enacted,  that  in  any  matter  which  shall  come  before  the 
said  Judicial  Committee^  it  shall  be  lawful  for  the  said  committee  to  direct 
that  such  witnesses  shall  be  examined  or  re-examined,  and  as  to  such  facts 
as  to  the  said  committee  shall  seem  fit ;  notwithstanding  any  such  witnesses 
may  not  haye  been  examined,  or  no  evidence  may  have  been  given,  on  any 
such  facts  in  a  previous  stage  of  the  matter ;  and,  on  the  recommendation 
of  the  said  committee,  it  shall  be  lawful  for  his  Majesty  in  Council,  upon 
any  appeal,  to  remit  the  matter  to  tt^e  court  from  which  such  appeal 
shall  have  been  made;  and,  at  the  same  ttm^  to  direct  that  such  court 
shall  rehear  such  matter  in  such  form,  and  either  generally  or  upon  certain 
points  only;  and,  upon  such  rehearing,  take  such  additional  evidence 
though  before  rejected,  or  reject  such  evidence  before  admitted,  as  his 
Majesty  in  Council  shall  direct ;  and  further,  on  any  such  remitting  or 
otherwise,  it  shall  be  lawful  for  his  Majesty  in  Council  to  direct  that  one 
or  more  feigned  issue  or  issues  shall  be  tried  in  any  court  in  any  of  his 
Majesty^s  dominions  abroad,  for  any  purpose  for  which  such  issue  or  issues 
shall  to  his  Majesty  in  Council  seem  proper. 

The  ninth  section  directs  the  mode  of  examining  wit- 
nesses, and  makes  provision  for  the  punishment  of 
perjury.   • 

IX.  And  be  it  enacted,  that  every  witness  who  shall  be  examined,  in  pur- 
suance of  this  act,  shall  give  evidence  upon  oath ;  or,  if  a  Quaker  or  Mora- 
vian, upon  solemn  affirmation;  which  oath  or  affirmation  respectively 
shall  be  administered  by  the  said  Judicial  Committee  and  Registrar,  and 
by  such  other  person  or  persons  as  his  Majesty  in  Council  or  the  said 

Judicial  Committee  shall  appoint ;  and  every  witness  who  shall  wilfully 
swear  or  affirm  falsely  shall  be  deemed  guilty  of  perjury^  and  shall  be 
pmiiahed  accordingly. 

The  tenth  section  gives  power  to  the  Judicial  Com- 
mittee to  direct  issues  for  trial  at  law,  as  done  in  the 
CJourt  of  Chancery. 

X.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judicial  Com- 
mittee to  direct  one  or  more  feigned  issue  or  issues  to  be  tried  in  any 
oonrt  of  Common  Law ;  and  either  at  bar,  before  a  Judge  of  assize,  or  at 
the  sittings  for  the  trial  of  issues  in  London  or  Middlesex ;  and  either  by 
a  speoial  or  common  jury,  in  like  manner  and  for  the  same  purpose  as  is 
now  done  by  the  High  Court  of  Chancery. 

Yy2 
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The  eleventh  section  gives  the  following  directions  as 
to  evidence  to  be  used,  and  admissions  to  be  made  at 
such  trials. 

XI.  And  be  it  enacted,  that  it  shall  be  in  the  discretion  of  the  said  Judi- 
cial Committee  to  direct  that  on  the  trial  of  any  snch  issue,  the  depositions 
already  taken  of  any  witness  who  shall  hare  died,  or  who  shall  be  incapable 
to  give  oral  testimony,  shall  be  received  in  evidence ;  and  farther^  that  such 
deeds,  evidences,  and  writings,  shall  be  produced,  and  that  such  £acts  shall 
be  admitted  as  to  the  said  committee  shall  seem  fit. 

The  twelfth  section  empowers  the  Judicial  Committee 
to  direct  the  examination  of  the  parties  as  well  as  other 
witnesses. 

XII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judicial  Com- 
mittee to  make  such  and  the  like  orders  respecting  the  admission  of  persons, 
whether  parties  or  others,  to  be  examined  as  witness  upon  the  trial  of  any 
such  issues  as  the  Lord  High  Chancellor  or  the  Court  of  Chancery  has 
been  used  to  make  respecting  the  admission  of  witnesses  upon  the  trial  of 
issues  directed  by  the  Lord  Chancellor  or  the  Court  of  Chancery. 

The  thirteenth  section  gives  authority  to  direct  new 
trials  in  manner  following : 

XIII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judicial  Com- 
mittee to  direct  one  or  more  new  trial  or  new  trials  of  any  issue,  either 
generally  or  upon  certain  points  only;  and  in  case  any  witness  examined  at 
a  former  trial  of  the  same  issue  shall  have  died,  or,  through  bodily  or  mental 
disease  or  infirmity,  become  incapable  to  repeat  his  testimony,  it  shall  be 
lawful  for  the  said  committee  to  direct  that  parole  evidence  of  the  testimony 
of  such  witness  shall  be  received. 

By  the  fourteenth  section,  the  Judicial  Committee  is 
authorised  to  order  the  examination  of  witnesses  by 
commission  upon  interrogatories  and  otherwise. 

XIV.  And  whereas,  by  an  act  passed  in  the  13  G.  III.,  entituled  "An  Act 
for  establishing  certain  regulations  for  the  better  management  of  the  a£am 
of  the  East  India  Company,  as  well  in  India  as  in  Europe,"  and  by  an  act 
passed  in  the  1  William  lY.,  and  entituled  "  An  Act  to  enable  the  Courts 
of  Law  to  order  the  examination  of  witnesses  upon  interrogatories  and  other- 
wise," certain  powers  are  given  to   certain  courts  therein  mentioned  to 
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enforce,  and  provisions  are  made  for,  the  examination  of  witnesses  hy  com- 
mission upon  interrogatories  and  otherwise ;  he  it  therefore  further  enacted 
that  all  the  powers  and  provisions  contained  in  the  two  last-mentioned  acts 
or  either  of  them,  shall  extend  to,  and  he  exercised  hy,  the  said  Judicial 
Committee,  in  all  respects  as  if  such  committee  had  heen  therein  named  as 
one  of  his  Majesty's  Courts  of  Law  at  Westmmster. 

By  the  fifteenth  section,  the  disposal  of  all  questions  of 
costs,  in  respect  of  any  appeal  or  other  matter  referred 
to  the  Judicial  Committee,  shall  be  in  the  discretion  of 
the  said  Judicial  Committee. 

XV.  And  he  it  enacted,  that  the  costs  incurred  in  the  prosecution  of  any 
appeal  or  matter  referred  to  the  said  Judicial  Committee,  and  of  such  issues 
as  the  same  committee  shall  under  the  act  direct,  shall  he  paid  hy  such  party 
or  parties,  or  person  or  persons,  and  he  taxed  hy  the  aforesaid  registrar,  or 
such  other  person  or  persons,  to  he  appointed  hy  his  Majesty  in  Council,  or 
the  said  Judicial  Committee,  and  in  such  ^manner  as  the  said  committee 
shall  direct. 

By  the  sixteenth  section,  the  following  direction  is 
given  for  enrolling  the  decrees  of  the  court,  subject  to 
the  inspection  of  parties. 

XVI.  And  he  it  enacted,  that  the  orders  or  decrees  of  his  Majesty  in  Coun- 
(nl,  made  in  pursuance  of  any  recommendation  of  the  said  Judicial  Committee 
in  any  matter  of  appeal  from  the  judgment  or  order  of  any  court  or  Judge, 
shall  be  enrolled  for  safe  custody  in  such  manner,  and  the  same  may  be 
inspected,  and  copies  thereof  taken,  under  such  regulations  as  his  Majesty  in 
Council  shall  direct. 

By  the  seventeenth  section,  matters  are  made  referrible 
to  the  Registrar  of  the  Judicial  Committee,  in  the  same 
manner  as  matters  are  by  the  Court  of  Chancery  referred 
to  a  Master. 

XVII.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  said  com- 
mittee to  refer  any  matters  to  be  examined  and  reported  on  to  the  aforesaid 
registrar,  or  to  such  other  person  or  persons  as  shall  be  appointed  by  his 
Majesty  in  Council,  or  by  the  said  Judicial  Committee,  in  the  same  manner 
and  for  the  like  purposes  as  matters  are  referred  by  the  Court  of  Chancery 
to  a  Master  of  the  said  Court ;  and  that  for  the  purposes  of  this  act,  the  said 
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regifitrar^  and  the  said  person  or  persons  so  to  be  appointed,  shall  haye  the 
same  powers  and  authorities  as  are  now  possessed  by  a  Master  in 
Chancery. 

By  the  eighteenth  section,  the  King  is  authorised  to 
appoint  a  Registrar  of  the  Privy  Council. 

By  the  nineteenth  section,  the  attendance  of  witnesses 
and  production  of  papers,  &c.  may  be  compelled  by 
subpoena. 

XIX.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  president  of 
the  said  Privy  Council  to  require  the  attendance  of  any  witnesses,  and  the 
production  of  any  deeds,  eyidenoes,  or  writings  by  writ,  to  be  issaed  by  sndi 
president  in  such  and  the  same  form,  or  as  nearly  as  may  be^  as  thai  in 
which  a  writ  of  subpcma  ad  testificandum^  or  of  subpcena  duces  tecumy  is 
now  issued  by  his  Majesty's  Court  of  King's  Bench  at  Westminster,  and 
that  every  person  disobeying  any  such  writ  so  to  be  issued  by  the  said 
president,  shall  be  considered  as  in  contempt  of  the  said  Judicial  Com- 
mittee, and  shall  also  be  liable  to  such  and  the  same  penalties  and  conse- 
quences as  if  such  writ  had  issued  out  of  the  said  Court  of  King's  Bench, 
and  may  be  sued  for  such  penalties  in  the  said  Court. 

The  twentieth  section  relates  to  the  time  limited  for 
appealing  to  the  King  in  CouncU,  and  is  as  follows : 

XX.  And  be  it  enacted,  that  all  appeals  to  his  Majesty  in  Conndl  shaD 
be  made  within  such  times  respectively  within  which  the  same  may  now  be 
made,  where  such  time  shall  be  fixed  by  any  law  or  usage ;  and  where  no 
such  law  or  usage  shall  exist,  then  within  such  time  as  shall  be  ordered  by 
his  Majesty  in  Council,  and  that,  subject  to  any  right  subsisting  under  anj 
charter  or  constitution  of  any  colony  or  plantation,  it  shall  be  lawful  for 
his  Majesty  in  Council  to  alter  any  usage  as  to  the  time  of  making  appeals, 
and  to  make  any  order  respecting  the  time  of  appealing  to  his  Majesty  in 
Council. 

The  twenty-first  section  contains  the  following  direc- 
tions with  respect  to  the  carrying  into  effect  and  executing 
the  decrees  of  the  court. 

XXI.  And  be  it  enacted,  that  the  order  or  decree  of  his  Majesty  in  CouncO, 
or  any  appeal  from  the  order,  sentence,  or  decree  of  any  Court  of  Justice 
in  the  East  Indies,  or  of  any  colony,  plantation,  or  other  his  Majesty's 
dominions  abroad,  shall  be  carried  into  effect  in  such  manner,  and  subject 
to  such  limitations  and  conditions,  as  his  Majesty  in  Council  shaU  on  the 
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reoommendation  of  the  said  Judicial  Committee  direct,  and  it  shall  be  law- 
ful for  his  Majesty  in  Council  on  such  recommendation,  by  order  to  direct 
that  such  Court  of  Justice  shall  carry  the  same  into  effect  accordingly,  and 
thereupon  such  Court  of  Justice  shall  have  the  same  powers  of  carrying 
into  effect,  and  enforcing  such  order  or  decree,  as  are  possessed  by,  or  are 
hereby  given  to,  his  Majesty  in  Council ;  provided  always  that  nothing  in 
this  act  contained  shall  impeach  or  abridge  the  powers,  jurisdiction,  or 
authority  of  his  Majesty's  Privy  Council  as  heretofore  exercised  by  such 
Council,  or  in  anywise  alter  the  constitution  or  duties  of  the  said  Privy 
Council^  except  so  far  as  the  same  are  expressly  altered  by  this  act,  and  for 
the  purposes  aforesaid. 

The  twenty-second  section,  after  reciting  that  various 
appeals  to  his  Majesty  in  Council  had  been  allowed  by 
the  courts  of  Sudder  Dewanny  Adawlut,  in  the  East 
Indies,  and  that  the  transcripts  of  the  proceedings  had 
been  transmitted  to  the  ofl&ce  of  the  Privy  Council,  but 
that  the  suitors  had  not  duly  prosecuted  the  same  to  a 
hearing ;  enacts,  that  his  Majesty  in  Council  may  give 
direction  to  the  East  India  Company  and  other  persons 
for  the  purpose  of  bringing  to  a  hearing  the  several  cases 
then  appealed  or  thereafter  to  be  appealed  from  the  said 
courts,  and  for  appointing  agents  and  counsel  for  the 
different  parties,  and  for  securing  the  payment  of  costs ; 
provided  that  such  powers  shall  not  extend  to  any  other 
appeals  than  such  wherein  no  proceedings  shall  have 
been  taken  in  England  on  either  side  for  two  years  sub- 
sequently to  the  admission  of  the  appeals  by  the  courts  of 
Sudder  Dewanny  Adawlut. 

XXII.  And  whereas  yarious  appeals  to  his  Majesty  in  Council,  from  the 
courts  of  Sudder  Dewanny  Adawlut,  at  the  several  presidencies  of  Cal- 
catta,  Madras,  and  Bombay,  in  the  East  Indies,  have  been  admitted  by 
the  said  courts,  and  the  transcripts  of  the  proceedings  in  appeal  have  been, 
from  time  to  time,  transmitted  under  the  seal  of  the  said  courts,  through 
the  United  Company  of  Merchants  in  England  trading  to  the  East  Indies, 
to  the  office  of  his  said  Majesty's  Privy  Council,  but  the  suitors  in  the 
causes  so  appealed  have  not  taken  the  necessary  measures  to  bring  on  the 
same  to  a  hearing :  be  it  therefore  further  enacted  by  the  authority  afore- 
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said,  that  it  shall  be  lawful  for  his  Majesty  in  Council  to  giTO  saeb 
directions  to  the  said  United  Company,  and  other  persons,  for  the  purpose 
of  bringing  to  a  hearing  before  the  said  committee  the  sereral  cases 
appealed  or  hereafter  to  be  appealed  to  his  Majesty  in  Council  from  the 
several  courts  of  Sudder  Dewanny  Adawlut,  in  the  East  Indies,  and  for 
appointing  agents  and  counsel  for  the  different  parties  in  such  appeals, 
and  to  make  such  orders  for  security  and  payment  of  the  costs  thereof  as 
his  said  Majesty  in  Council  shall  think  fit,  and  thereupon  such  appeab 
shall  be  heard  and  reported  on  to  his  Majesty  in  Council,  and  shall  be  by 
his  Majesty  in  Council  determined  in  the  same  manner,  and  the  judgments, 
orders,  and  decrees,  of  his  Majesty  in  Council  thereon,  shall  be  of  the  same 
force  and  effect  as  if  the  same  had  been  brought  to  a  hearing  by  the  direc- 
tion of  the  parties  appealing  in  the  usual  course  of  proceeding.  ProTided 
always,  that  such  last-mentioned  powers  shall  not  extend  to  any  appeals 
from  the  said  courts  of  Sudder  Dewanny  Adawlut  other  than  appeals  in 
which  no  proceedings  have  been,  or  shall  hereafter  be,  taken  in  England 
on  either  side  for  a  period  of  two  years  subsequent  to  the  admission  of  the 
appeal  by  such  court  of  Sudder  Dewanny  Adawlut. 

The  twenty-third  section  enacts,  that  any  orders  made 
on  such  last-mentioned  appeals  shall  have  effect*  not^ 
\^dthstanding  the  death  of  parties;  but  that  wherever 
the  appeal  has  been  withdrawn  or  discontinued,  or  the 
matter  in  dispute  has  been  arranged  before  the  hearing, 
the  judgment  of  the  Judicial  Committee  thereon  shall  be 
inoperative. 

XXIII.  And  be  it  enacted,  that  in  any  case  where  any  order  shall  hare 
been  made  on  any  such  appeal  as  last  aforesaid,  the  same  shall  have  full 
force  and  effect  notwithstanding  the  death  of  any  of  the  parties  interested 
therein ;  but  that  in  all  cases  where  any  such  appeal  may  have  been  with- 
drawn or  discontinued,  or  any  compromise  made  in  respect  of  the  matter 
in  dispute  before  the  hearing  thereof,  then  the  determination  of  his  Majesty 
in  Council,  in  respect  of  such  appeal,  shall  have  no  effect. 

By  the  twenty-fourth  section  power  is  given  to  regulate 
the  mode,  form,  time,  and  other  matters  relative  to 
appeals  from  the  courts  in  India  or  elsewhere,  eastward 
of  the  Cape. 

XXIY.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his  Majesty 
in  Council,  from  time  to  time,  to  make  any  such  rules  and  orders  as  may  be 
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thought  fit  for  the  regulating  the  mode,  forni,  and  time,  of  appeal,  to  be 
made  from  the  decisions  of  the  said  courts  of  Sudder  Dewanny  Adawlut, 
or  any  other  courts  of  judicature  in  India,  or  elsewhere  to  the  eastward  of 
the  Cape  of  Good  Hope  (from  the  decisions  of  which  an  appeal  lies  to  his 
Majesty  in  Council) ;  and  in  like  manner,  from  time  to  time,  to  make  such 
other  regulations  for  the  preventing  delays  in  the  making  or  hearing  such 
appeals,  and  as  to  the  expenses  attending  the  said  appeals,  and  as  to  the 
amount  or  value  of  the  property  in  respect  of  which  any  such  appeal  may 
be  made. 

The  twenty-fifth  section  gave  authority  to  nominate 
any  one  of  the  Barons  of  the  Court  of  Exchequer  of  the 
degree  of  the  Coif,  to  hear  causes  on  the  equity  side  of 
that  court ;  but  since  the  recent  transfer  of  the  equitable 
jurisdiction  of  the  Court  of  Exchequer  to  the  Court  of 
Chancery  this  section  becomes  inoperative. 

The  twenty-sixth  section  makes  provision  for  the 
case  of  the  absence  of  the  Chief  Judge  in  Bankruptcy  from 
the  Court  of  Review,  in  consequence  of  his  attendance  in 
the  Judicial  Committee ;  but  this  section  also,  like  the 
last,  has  by  change  of  circumstances  become  inoperative. 

The  twenty-seventh  clause  is  obviously  misplaced,  and 
ought  to  have  immediately  followed  the  twenty-fifth 
section,  as  it  relates  solely  to  the  powers  of  the  Baron  to 
sit  in  equity  in  pursuance  thereof. 

The  twenty-eighth  section  confers  powers  to  punish  con- 
tempts, compel  appearances,  enforce  judgments  decrees 
and  orders,  in  like  manner  as  those  powers  are  exercised 
by  the  Court  of  Chancery,  the  Court  of  Queen's  Bench, 
or  any  Court  Ecclesiastical. 

XXYIII.  And  be  it  enacted,  that  the  said  Judicial  Committee  shall  have 
and  enjoy,  in  all  respects,  such  and  the  same  power  of  punishing  contempts 
and  of  compelling  appearances;  and  that  his  Majesty  in  Council  shall 
haye  and  enjoy,  in  all  respects,  such  and  the  same  powers  of  enforcing 
judgments,  decrees,  and  orders,  as  are  now  exercised  by  the  High  Court 
of  Chancery  or  the  Court  of  King's  Bench  (and  both  in  personam  and  in 
rem\  or  as  are  given  to  any  Court  Ecclesiastical  by  the  2  and  3  Will.  lY ., 
entituled  ^^  An  Act  for  enforcing  the  Process  upon  Contempts  in  the 
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said,  that  it  shall  he  lawful  for  his  Majestj  in  Council  to  gi^e  sneh 
directions  to  the  said  United  Company,  and  other  persons,  for  the  purpose 
of  hringing  to  a  hearing  before  the  said  committee  the  seTeral  cases 
appealed  or  hereafter  to  be  appealed  to  his  Majesty  in  Conncil  from  the 
several  courts  of  Sudder  Dewanny  Adawlut,  in  the  East  Indies,  and  for 
appointing  agents  and  counsel  for  the  different  parties  in  such  appeals, 
and  to  make  such  orders  for  security  and  payment  of  the  costs  thereof  as 
his  said  Majesty  in  Council  shall  think  fit,  and  thereupon  such  appeals 
shall  be  heard  and  reported  on  to  his  Majesty  in  Council,  and  shall  be  by 
his  Majesty  in  Council  determined  in  the  same  manner,  and  the  judgments, 
orders,  and  decrees,  of  his  Majesty  in  Council  thereon,  shall  be  of  the  same 
force  and  effect  as  if  the  same  had  been  brought  to  a  hearing  by  the  diiec- 
tion  of  the  parties  appealing  in  the  usual  course  of  proceeding.  ProTided 
always,  that  such  last-mentioned  powers  shall  not  extend  to  any  appeals 
from  the  said  courts  of  Sudder  Dewanny  Adawlut  other  than  appeals  in 
which  no  proceedings  have  been,  or  shall  hereafter  be,  taken  in  England 
on  either  side  for  a  period  of  two  years  subsequent  to  the  admission  of  the 
appeal  by  such  court  of  Sudder  Dewanny  Adawlut. 

The  twenty-third  section  enacts,  that  any  orders  made 
on  such  last-mentioned  appeals  shall  have  effect*  not^ 
withstanding  the  death  of  parties;  but  that  wherever 
the  appeal  has  been  withdrawn  or  discontinued,  or  the 
matter  in  dispute  has  been  arranged  before  the  hearing, 
the  judgment  of  the  Judicial  Committee  thereon  shall  be 
inoperative. 

XXIII.  And  be  it  enacted,  that  in  any  case  where  any  order  shall  hare 
been  made  on  any  such  appeal  as  last  aforesaid,  the  same  shall  have  full 
force  and  effect  notwithstanding  the  death  of  any  of  the  parties  interested 
therein ;  but  that  in  all  cases  where  any  such  appeal  may  have  been  with- 
drawn or  discontinued,  or  any  compromise  made  in  respect  of  the  matter 
in  dispute  before  the  hearing  thereof,  then  the  determination  of  his  Majesty 
in  Council,  in  respect  of  such  appeal,  shall  have  no  effect. 

By  the  twenty-fourth  section  power  is  given  to  regulate 
the  mode,  form,  time,  and  other  matters  relative  to 
appeals  from  the  courts  in  India  or  elsewhere,  eastward 
of  the  Cape. 

XXIY.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his  Majesty 
in  Council,  from  time  to  time,  to  make  any  such  rules  and  orders  as  may  he 
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thought  fit  for  the  regulating  the  mode,  form,  and  time,  of  appeal,  to  be 
made  from  the  decisions  of  the  said  courts  of  Sudder  Dewanny  Adawlut, 
or  any  other  courts  of  judicature  in  India,  or  elsewhere  to  the  eastward  of 
the  Cape  of  Good  Hope  (from  the  decisions  of  which  an  appeal  lies  to  his 
Majesty  in  Council) ;  and  in  like  manner,  from  time  to  time,  to  make  such 
other  regulations  for  the  preventing  delays  in  the  making  or  hearing  such 
appeals,  and  as  to  the  expenses  attending  the  said  appeals,  and  as  to  the 
amount  or  value  of  the  property  in  respect  of  which  any  such  appeal  may 
be  made. 

The  twenty-fifth  section  gave  authority  to  nominate 
any  one  of  the  Barons  of  the  Court  of  Exchequer  of  the 
degree  of  the  Coif,  to  hear  causes  on  the  equity  side  of 
that  court ;  but  since  the  recent  transfer  of  the  equitable 
jurisdiction  of  the  Court  of  Exchequer  to  the  Court  of 
Chancery  this  section  becomes  inoperative. 

The  twenty-sixth  section  makes  provision  for  the 
case  of  the  absence  of  the  Chief  Judge  in  Bankruptcy  from 
the  Court  of  Review,  in  consequence  of  his  attendance  in 
the  Judicial  Committee ;  but  this  section  also,  like  the 
last,  has  by  change  of  circumstances  become  inoperative. 

The  twenty-seventh  clause  is  obviously  misplaced,  and 
ought  to  have  immediately  followed  the  twenty-fifth 
section,  as  it  relates  solely  to  the  powers  of  the  Baron  to 
sit  in  equity  in  pursuance  thereof. 

The  twenty-eighth  section  confers  powers  to  punish  con- 
tempts, compel  appearances,  enforce  judgments  decrees 
and  orders,  in  like  manner  as  those  powers  are  exercised 
by  the  Court  of  Chancery,  the  Court  of  Queen's  Bench, 
or  any  Court  Ecclesiastical. 

XXVIII.  And  be  it  enacted,  that  the  said  Judicial  Committee  shall  have 
and  enjoy,  in  all  respects,  such  and  the  same  power  of  punishing  contempts 
and  of  compelling  appearances;  and  that  his  Majesty  in  Council  shall 
have  and  enjoy,  in  all  respects,  snch  and  the  same  powers  of  enforcing 
judgments,  decrees,  and  orders,  as  are  now  exercised  by  the  High  Court 
of  Chancery  or  the  Court  of  King's  Bench  (and  both  in  personam  and  in 
rem\  or  as  are  giyen  to  any  Court  Ecclesiastical  by  the  2  and  3  Will.  lY ., 
entituled  *'  An  Act  for  enforcing  the  Process  upon  Contempts  in  the 
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said,  that  it  sball  be  lawful  for  his  Majestj  in  Council  to  giTO  sncfa 
directions  to  the  said  United  Company,  and  other  persons,  for  the  purpose 
of  bringing  to  a  hearing  before  the  said  committee  the  several  cases 
appealed  or  hereafter  to  be  appealed  to  his  Majesty  in  Council  from  the 
several  courts  of  Sudder  Dewanny  Adawlut,  in  the  East  Indies,  and  for 
appointing  agents  and  counsel  for  the  different  parties  in  such  appealsi 
and  to  make  such  orders  for  security  and  payment  of  the  costs  thereof  as 
his  said  Majesty  in  Council  shall  think  fit,  and  thereupon  such  appeab 
shall  be  heard  and  reported  on  to  his  Majesty  in  Council,  and  shall  be  by 
his  Majesty  in  Council  determined  in  the  same  manner,  and  the  judgments, 
orders,  and  decrees,  of  his  Majesty  in  Council  thereon,  shall  be  of  the  same 
force  and  effect  as  if  the  same  had  been  brought  to  a  hearing  by  the  direct 
tion  of  the  parties  appealing  in  the  usual  course  of  proceeding.  ProTided 
always,  that  such  last-mentioned  powers  shall  not  extend  to  any  appeals 
from  the  said  courts  of  Sudder  Dewanny  Adawlut  other  than  appeals  in 
which  no  proceedings  have  been,  or  shall  hereafter  be,  taken  in  England 
on  either  side  for  a  period  of  two  years  subsequent  to  the  admission  of  the 
appeal  by  such  court  of  Sudder  Dewanny  Adawlut. 

The  twenty-third  section  enacts,  that  any  orders  made 
on  such  last-mentioned  appeals  shall  have  effect,  not- 
withstanding the  death  of  parties;  hut  that  wherever 
the  appeal  has  heen  withdrawn  or  discontinued,  or  the 
matter  in  dispute  has  heen  arranged  hefore  the  hearing, 
the  judgment  of  the  Judicial  Committee  thereon  shall  be 
inoperative. 

XXIII.  And  be  it  enacted,  that  in  any  case  where  any  order  shaU  have 
been  made  on  any  such  appeal  as  last  aforesaid,  the  same  shall  have  full 
force  and  effect  notwithstanding  the  death  of  any  of  the  parties  interested 
therein ;  but  that  in  all  cases  where  any  such  appeal  may  have  been  with- 
drawn or  discontinued,  or  any  compromise  made  in  respect  of  the  mattor 
in  dispute  before  the  hearing  thereof,  then  the  determination  of  his  Majesty 
in  Council,  in  respect  of  such  appeal,  shall  have  no  effect. 

By  the  twenty-fourth  section  power  is  given  to  regulate 
the  mode,  form,  time,  and  other  matters  relative  to 
appeals  from  the  courts  in  India  or  elsewhere,  eastward 
of  the  Cape. 

XXIY.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his  Majesty 
in  Council,  from  time  to  time,  to  make  any  such  rules  and  orders  as  may  he 
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thought  fit  for  the  regulating  the  mode,  form,  and  time,  of  appeal,  to  be 
made  from  the  decisions  of  the  said  courts  of  Sudder  Dewanny  Adawlnt, 
or  any  other  courts  of  judicature  in  India,  or  elsewhere  to  the  eastward  of 
the  Cape  of  Good  Hope  (from  the  decisions  of  which  an  appeal  lies  to  his 
Majesty  in  Council) ;  and  in  like  manner,  from  time  to  time,  to  make  such 
other  regulations  for  the  preventing  delays  in  the  making  or  hearing  such 
appeals,  and  as  to  the  expenses  attending  the  said  appeals,  and  as  to  the 
amount  or  value  of  the  property  in  respect  of  which  any  such  appeal  may 
be  made. 

The  twenty-fifth  section  gave  authority  to  nominate 
any  one  of  the  Barons  of  the  Court  of  Exchequer  of  the 
degree  of  the  Coif,  to  hear  causes  on  the  equity  side  of 
that  court ;  but  since  the  recent  transfer  of  the  equitable 
jurisdiction  of  the  Court  of  Exchequer  to  the  Court  of 
Chancery  this  section  becomes  inoperative. 

The  twenty-sixth  section  makes  provision  for  the 
case  of  the  absence  of  the  Chief  Judge  in  Bankruptcy  from 
the  Court  of  Review,  in  consequence  of  his  attendance  in 
the  Judicial  Committee ;  but  this  section  also,  like  the 
last,  has  by  change  of  circumstances  become  inoperative. 

The  twenty-seventh  clause  is  obviously  misplaced,  and 
ought  to  have  immediately  followed  the  twenty-fifth 
section,  as  it  relates  solely  to  the  powers  of  the  Baron  to 
sit  in  equity  in  pursuance  thereof. 

The  twenty-eighth  section  confers  powers  to  punish  con- 
tempts, compel  appearances,  enforce  judgments  decrees 
and  orders,  in  like  manner  as  those  powers  are  exercised 
by  the  Court  of  Chancery,  the  Court  of  Queen's  Bench, 
or  any  Court  Ecclesiastical. 

XXY III.  And  be  it  enacted,  that  the  said  Judicial  Committee  shall  have 
and  enjoy,  in  all  respects,  snch  and  the  same  power  of  punishing  contempts 
and  of  compelling  appearances;  and  that  his  Majesty  in  Council  shall 
have  and  enjoy,  in  all  respects,  snch  and  the  same  powers  of  enforcing 
judgments,  decrees,  and  orders,  as  are  now  exercised  by  the  High  Court 
of  Chancery  or  the  Court  of  King's  Bench  (and  both  in  personam  and  in 
rem),  or  as  are  giyen  to  any  Court  Ecclesiastical  by  the  2  and  3  Will.  lY ., 
entituled  "  An  Act  for  enforcing  the  Process  upon  Contempts  in  the 
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said,  that  it  sball  be  lawful  for  his  Majestj  in  Council  to  giTe  such 
directions  to  the  said  United  Company,  and  other  persons,  for  the  purpose 
of  bringing  to  a  hearing  before  the  said  committee  the  sereral  cases 
appealed  or  hereafter  to  be  appealed  to  his  Majesty  in  Council  from  the 
several  courts  of  Sudder  Dewanny  Adawlut,  in  the  East  Indies,  and  for 
appointing  agents  and  counsel  for  the  different  parties  in  such  appeals, 
and  to  make  such  orders  for  security  and  payment  of  the  costs  thereof  as 
his  said  Majesty  in  Council  shall  think  fit,  and  thereupon  such  appeals 
shall  be  heard  and  reported  on  to  his  Majesty  in  Council,  and  shall  be  by 
his  Majesty  in  Council  determined  in  the  same  manner,  and  the  judgments, 
orders,  and  decrees,  of  his  Majesty  in  Council  thereon,  shall  be  of  the  same 
force  and  effect  as  if  the  same  had  been  brought  to  a  hearing  by  the  direct 
tion  of  the  parties  appealing  in  the  usual  course  of  proceeding.  ProTided 
always,  that  such  last-mentioned  powers  shall  not  extend  to  any  appeals 
from  the  said  courts  of  Sudder  Dewanny  Adawlut  other  than  appeals  in 
which  no  proceedings  have  been,  or  shall  hereafter  be,  taken  in  England 
on  either  side  for  a  period  of  two  years  subsequent  to  the  admission  of  the 
appeal  by  such  court  of  Sudder  Dewanny  Adawlut. 

The  twenty-third  section  enacts,  that  any  orders  made 
on  such  last-mentioned  appeals  shall  have  effect,  not- 
withstanding the  death  of  parties ;  hut  that  wherever 
the  appeal  has  been  withdrawn  or  discontinued,  or  the 
matter  in  dispute  has  been  arranged  before  the  hearing, 
the  judgment  of  the  Judicial  Committee  thereon  shall  be 
inoperative. 

XXIII.  And  be  it  enacted,  that  in  any  case  where  any  order  shall  have 
been  made  on  any  such  appeal  as  last  aforesaid,  the  same  shall  have  full 
force  and  effect  notwithstanding  the  death  of  any  of  the  parties  interested 
therein ;  but  that  in  all  cases  where  any  such  appeal  may  have  been  with- 
drawn or  discontinued,  or  any  compromise  made  in  respect  of  the  mattor 
in  dispute  before  the  hearing  thereof,  then  the  determination  of  his  Majesty 
in  Council,  in  respect  of  such  appeal,  shall  have  no  effect. 

By  the  twenty-fourth  section  power  is  given  to  regulate 
the  mode,  form,  time,  and  other  matters  relative  to 
appeals  from  the  courts  in  India  or  elsewhere,  eastward 
of  the  Cape. 

XXIY.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his  Majesty 
in  Council,  from  time  to  time,  to  make  any  such  rules  and  orders  as  may  he 
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thought  fit  for  the  regulating  the  mode,  form,  and  time,  of  appeal,  to  be 
made  from  the  decisions  of  the  said  courts  of  Sudder  Dewanny  Adawlut, 
or  any  other  courts  of  judicature  in  India,  or  elsewhere  to  the  eastward  of 
the  Cape  of  Good  Hope  (from  the  decisions  of  which  an  appeal  lies  to  his 
Majesty  in  Council) ;  and  in  like  manner,  from  time  to  time,  to  make  such 
other  regulations  for  the  preventing  delays  in  the  making  or  hearing  such 
appeals,  and  as  to  the  expenses  attending  the  said  appeals,  and  as  to  the 
amount  or  value  of  the  property  in  respect  of  which  any  such  appeal  may 
be  made. 

The  twenty-fifth  section  gave  authority  to  nominate 
any  one  of  the  Barons  of  the  Court  of  Exchequer  of  the 
degree  of  the  Coif,  to  hear  causes  on  the  equity  side  of 
that  court ;  but  since  the  recent  transfer  of  the  equitable 
jurisdiction  of  the  Court  of  Exchequer  to  the  Court  of 
Chancery  this  section  becomes  inoperative. 

The  twenty-sixth  section  makes  provision  for  the 
case  of  the  absence  of  the  Chief  Judge  in  Bankruptcy  from 
the  Court  of  Review,  in  consequence  of  his  attendance  in 
the  Judicial  Committee;  but  this  section  also,  like  the 
last,  has  by  change  of  circumstances  become  inoperative. 

The  twenty-seventh  clause  is  obviously  misplaced,  and 
ought  to  have  immediately  followed  the  twenty-fifth 
section,  as  it  relates  solely  to  the  powers  of  the  Baron  to 
sit  in  equity  in  pursuance  thereof. 

The  twenty-eighth  section  confers  powers  to  punish  con- 
tempts, compel  appearances,  enforce  judgments  decrees 
and  orders,  in  like  manner  as  those  powers  are  exercised 
by  the  Court  of  Chancery,  the  Court  of  Queen's  Bench, 
or  any  Court  Ecclesiastical. 

XXVIII.  And  he  it  enacted,  that  the  said  Judicial  Committee  shall  have 
and  enjoy,  in  all  respects,  such  and  the  same  power  of  punishing  contempts 
and  of  compelling  appearances;  and  that  his  Majesty  in  Ck)uncil  shall 
have  and  enjoy,  in  all  respects,  such  and  the  same  powers  of  enforcing 
judgments,  decrees,  and  orders,  as  are  now  exercised  by  the  High  Court 
of  Chancery  or  the  Court  of  King's  Bench  (and  both  in  personam  and  in 
rem)y  or  as  are  giyen  to  any  Court  Ecclesiastical  by  the  2  and  3  Will.  lY ., 
entituled  "  An  Act  for  enforcing  the  Process  upon  Contempts  in  the 
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Courts  EcdeBiaetical  of  England  and  Ireland ;"  and  that  all  such  powers 
as  are  giren  to  Courts  Ecclesiastical,  if  of  punishing  contempts  or  of  com- 
polling  appearances,  shall  be  exercised  by  the  said  Jndiciad  Committee ; 
and  if  of  enforcing  decrees  and  orders,  shall  be  exercised  by  his  Majesty  in 
Council,  in  such  and  the  same  manner  as  the  powers  in  and  by  snch  Act 
of  Parliament  given,  and  shall  be  of  as  much  force  and  efiect  as  if  the 
same  had  been  thereby  expressly  given  to  the  said  Committee  or  to  his 
Majesty  in  Council. 

The  twenty-ninth  section  enacts,  that  subject  to  the 
orders  of  his  Majesty  in  Council,  the  then  Registrar  of 
the  High  Court  of  Admiralty  might  attend  and  oflBciate 
at  the  hearing  of  Admiralty  and  Prize  causes  before  the 
Judicial  Committee. 

The  thirtieth  section  enacts,  that  two  members  of  the 
Privy  Council  who  shall  have  been  Judges  in  any  of  the 
Queen's  dominions  beyond  the  seas,  and  who  being 
appointed  for  that  purpose  by  his  Majesty,  shall  attend 
the  sittings  of  the  Judicial  Committee,  shall  severally 
receive  400^.  a  year. 

The  thirty-first  and  last  section  of  the  Act  provides, 
that  nothing  therein  contained  shall  prevent  his  Majesty 
from  acceding  to  any  treaties  with  foreign  powers,  stipu- 
lating that  any  person  or  persons,  other  than  the  Judicial 
Committee,  shall  hear  and  determine  prize  causes. 

The  following  table  has  been  prepared  from  official 
documents,  under  the  superintendence  of  Mr.  Reeve :— 
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THE    JUDICIAL     COMMITTEE 


Leatfe  to  Appeal  totthin  Fourteen  Daye  from  Date  of  Sentence^  706.— 

Restraints  on  Appeals  not  binding  on  the  Queen  in  Council^   ib. — 

Appealable  Value^    ib. — Character  of  Sentence,  707. — Securities^  ib. 

—  Transcript  of  Proceedings^  ih,-- Appeal  cannot  be  voithdraum  hut 

hy  order  from  the  Queen  in  Council^  706« — Proceedings  stayed  below 

unless  upon  security y  ib. — Form  of  Appeal^  709. —  To  be  lodged  in 

Privy  Council  within  a  year  and  a  day  fi^om  Date  of  Sentence^  710.— « 

OccoMonal  Rekixation  of  the  Bule^  ib. — Appeal  submitted  to  the  Queen^ 

and  referred  to   the  Judicial  Committee^  711. — Printed  Cases  and 

Appendix^  ib. — Party  first  lodging  his  Printed  Case    may    obtain 

of^dersfor  his  Opponent* Sy  712. — On  Lodgment  of  Cases  by  both  Parties 

Cause  set  down  for  Hearing^  714. — Respondent  tcillnot  be  ordered  to 

appear  till  Appellants  Printed  Case  is  lodged,  ib. — On  default.  Cause 

set  down  ex  parte,  716.— 5u/  Party  let  in  on  lodging  his  Printed  Case 

before  the  Hearings  \b.^^Hearing  of  the  Appeal,  7 17, --Report  to  the 

Qtieen,  718.— Approval  by  her  Majesty,  ib. — Decree  by  consent,  ib. 

^  Costs,  ib. — An  Appeal  sometimes  dismissed  with  Costs,  but  Party 

readmitted  to  appeal,  iK — If  Respondent  do  not  petition  for  dismissal^ 

the  Appeal  may  be  presented  at  any  time,  ib. — Respondent   cannot 

obtain  dismissal  of  an  Appeal  lodged  tdthout  lodging  his  Printed  Case, 

7 19  .--Petition  to  dismiss  met  by  presentation  of  Appeal,  ih,-^  Petitions  to 

rescind  Orders  of  Dismissal,  720. — Rule  as  to  Affidavits,  ib. — Refusals 

by  the  Court  below  of  leame  to  Appeal,  ib. — Applications  to  advance, 

postpone,  or  withdraw  Appeals,  721. — Rehearings,  ib. — Petitions  on 

interlocutory  matters  addressed,  not  to  the  Queen,  but  to  the  Judicial 

Committee,  ib. 

The  appellate  jurisdiction  of  the  judicial  committee 
(as  appears  by  the  preceding  analysis)  seems  properly 


706  PRACTICE  OF  THE  JUDICIAL  COMMITTEE, 

divisible  into  three  branches, — the  Civil,  the  Ecclesiastical, 
and  the  Maritime. 

What  is  to  be  stated  in  the  present  chapter  will  relate 
mainly,  though  not  exclusively,  to  the  civil  jurisdiction 
of  the  court,  as  exercised  upon  appeals  from  the  Plantar 
tions.  Colonies,  and  settlements  abroad ;  not  including 
in  that  description  either  the  Channel  Islands,  or  the 
territories  subject  to  the  government  of  the  East  India 
Company;  which,  respectively,  will  demand  a  distinct 
consideration  {% 

The  appellate  jurisdiction  in  Lunacy  wiU  also  be  sepa- 
rately treated  of  (•). 

The  ordinary  course  of  proceeding,  then,  upon  appeals 
from  the  Plantations,  Colonies,  and  settlements  abroad, 
is  as  follows : — Within  fourteen  days  from  the  date  of 
the  decree,  judgment,  or  sentence  complained  of,  applica- 
tion is  made  either  to  the  governor,  or  to  the  court  below, 
for  leave  to  appeal  to  Her  Majesty  in  Council 

If  the  value  of  the  matter  in  contest  be  of  the  requisite 
amount,  and  if  the  application  be  made  within  the  proper 
time,  the  appeal  will  be  granted  as  of  right,  on  the  usual 
securities  for  costs  being  perfected. 

In  general,  it  may  be  observed,  that  although  the  regu- 
lations established  in  restraint  of  appeals  are  considered 
as  restraints  on  the  governor  alone,  or  on  the  courts 
below,  and  not  upon  Her  Majesty  in  Council  (^),  yet  where 
an  appeal  is  granted,  subject  to  certain  conditions  and 
restrictions,  an  application  for  leave  to  appeal  in  contra- 
vention of  those  conditions  and  restrictions  will  not  be 
entertained. 

Where,  for  example,  it  is  declared  that  the  matter  in 


(•)  See  infra.  •  329 ;  Burges*  Colonial  Law  Prel.  Treat. 

C)  Chrietiah  r.  Corren,  1  P.  Williams,      67. 
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dispute  must  be  of  a  certain  value,  an  appeal  for  a  sum 
below  the  prescribed  standard  will  not  be  allowed. 

So,  where  the  appeal  is  limited  to  sentences  of  a  defl- 
nitive  character,  an  appeal  upon  interlocutory  matter 
will  not  be  received. 

In  the  same  way,  it  is  a  rule  that  the  appellant  shall 
give  security  in  the  court  below  for  payment  of  the  sum 
in  dispute,  and  of  aU  costs  and  damages  to  be  occasioned 
by  the  appeal ;  as  well  as  for  the  due  prosecution  thereof, 
within  a  year  and  a  day  from  the  date  of  the  sentence 
complained  of 

It  has  been  held,  that  all  questions  relative  to  the 
amount,  value,  sufficiency,  and  reception  of  securities  to 
be  given  on  appeals  should  be  decided  by  the  court 
below  {% 

The  securities  being  perfected,  and  the  appeal  being 
allowed,  the  party  appellant  takes  out  from  the  proper 
office  in  the  court  below  a  transcript  of  the  necessary 
proceedings,  including,  of  course,  all  the  orders  which  are 
made  the  subject  of  appeal.  This  transcript  ought  to  be 
carefully  examined  with  the  original  record,  and  must 
be  certified  as  authentic  and  official^  under  the  hand  of 
the  proper  officer.  The  court  below,  on  the  application 
and  at  the  costs  of  the  party  appellant,  is  to  certify  and 
transmit  to  Her  Majesty,  in  her  Privy  Council,  a  true 
and  exact  copy  of  all  proceedings,  evidence,  judgments, , 
decrees,  and  orders  had  or  made  in  such  causes  so 
appealed,  so  far  as  the  same  have  relation  to  the  matter 
of  appeal ;  such  copies  to  be  certified  under  the  seal  of 
the  said  court. 

This  transcript,  along  with  the  appeal  (if  the  appeal 
have  been  tendered  in  the  court  below),  is  forwarded 

(*)  Cambernon  t.  Egroignard,  1  Knapp,  251. 
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by  the  appellant  to  his  agent  in  England.  But  another 
copy  is  usually  transmitted  to  the  agent  of  the  respond- 
ent, to  be  used  for  the  purposes  of  the  appeal 

It  is  not  usual  to  lodge  the  transcript  in  the  Privy 
Council  OflBce ;  but  it  must  be  produced  when  required, 
and  ought  to  be  in  court  at  the  hearing  of  the  appeal 

The  appeal  may  be  presented  in  the  court  below.  It 
is,  therefore,  material  to  observe,  that  when  once  this 
step  is  taken,  it  cannot  be  withdrawn,  nor  the  securities 
for  costs  vacated,  even  by  consent,  without  an  order  to 
that  eflFect  from  the  Queen  in  Council 

Neither  in  the  ordinary  case  can  the  sentence  be  exe- 
cuted, nor  can  any  other  proceedings  be  had  in  the 
cause,  without  ample  security  being  given  for  performance 
of  the  judgment  to  be  ultimately  pronoimced  on  the 
appeal 

Litigants  who  are  made  aware  of  this  rule  wiU  not  be 
apt  to  appeal  for  purposes  of  mere  delay  or  vexation. 

It  appears,  moreover,  to  be  the  imderstanding  of  the 
officers  of  the  Privy  Council,  that  the  mere  permission  to 
appeal  (no  appeal  being  actually  tendered)  puts  a  stop  to 
the  jurisdiction  of  the  court  below,  and  makes  it  impos- 
sible for  the  parties  to  adjust  their  differences  by  an 
amicable  arrangement  without  a  positive  order,  obtained 
upon  petition,  from  Her  Majesty  in  Council  This,  how- 
ever, so  far  as  I  know,  has  not  been  anywhere  judicially 
decided ;  and  it  would,  in  many  cases,  be  a  very  incon- 
venient rule  to  establish ;  but  it  is  stated  here,  in  order 
that  parties  may  abstain  from  heedlessly  adventuring 
on  a  remedy,  under  circumstances  which  may  make  it 
inexpedient  to  prosecute  that  remedy  to  a  dose. 

The  form  of  the  petition  of  appeal  may  be  as 
follows: — 
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To  the  Queen's  most  excellent  Majesty. 

The  humble  petition  and  appeal  of  A.  B.,  of y  in 

the  colony  of ,  gentleman, 

Showeth, — ^That  a  suit  was  lately  instituted  in  your  Majesty's  supreme 

court  of  the  colony  of ,  by  C.  D.  of  — —  in  the  said  colony, 

gentleman,  against  your  petitioner,  for  the  recovery  of  the  sum  of  £500 

sterling,  upon  and  by  virtue  of  a  bill  of  exchange,  dated  the day  of 

,  drawn  at  — -*  by  your  petitioner  for  the  said  sum,  upon,  and 
accepted  by,  E.  F.  in  the  colony,  merchant,  and  payable  to  the  said  C.  D. 
or  his  order  at  thirty  days  after  the  date  thereof. 

That  your  petitioner  having  pleaded  specially,  putting  in  issue  the 

respondent's  right  to  recover  in  the  said  suit,  the  said  court,  on  the 

day  of  — — ,  gave  judgment  against  your  petitioner,  and  adjudged  him  to 
pay  to  the  said  C.  D.  the  said  sum  of  £500  sterling,  with  interest  thereon 
from  the  day  of  payment  of  the  said  bill  until  the  final  payment  thereof; 
together  with  the  costs  and  charges  of  the  said  C.  D.  by  him  in  respect  of 
the  said  suit  expended. 

That  your  petitioner,  feeling  himself  aggrieved  by  the  said  judgment, 
and  being  advised  that  the  same  was  unjust  and  erroneous,  craved  leave 
to  appeal  therefrom  to  your  Majesty  in  Council,  and  that  such  leave  was 
accordingly  granted  to  your  petitioner  upon  the  usual  terms,  with  which 
your  petitioner  has  duly  complied. 

Your  petitioner  therefore  most  humbly  prays  your  Majesty,  that 
the  said  judgment  maybe  reversed,  varied,  or  altered;  and  that 
your  petitioner  may  have  such  further  or  other  relief  in  the  pre- 
mises  as  to  your  Majesty,  in  your  royal  wisdom  and  justice,  may 
seem  meet. 

And  your  petitioner  will  ever  pray,  &o, 

(Signed)  A.  B. 

The  court  below  ought  to  see  that  the  appeal  is  duly 
sanctioned  by  the  appellant;  for  the  leave  to  appeal 
implies  not  only  that  the  established  regulations  are 
complied  with,  but  also  that  the  court  below  has  been 
satisfied  that  the  appellant  reaUy  authorises  the  proceed- 
ing. The  Judicial  Committee,  with  reference  to  this 
matter,  will,  of  course,  rely  on  the  court  below. 

On  receipt  of  the  official  transcript,  the  first  duty  of 
the  appellant's  agent  is  to  prepare  and  to  lodg6  in  the 
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Courts  Ecclesiastical  of  England  and  Ireland ;"  and  that  all  such  powers 
as  are  giyen  to  Courts  Ecclesiastical,  if  of  punishing  contempts  or  of  com- 
pelling appearances,  shall  be  exercised  hj  the  said  Judicial  Committee ; 
and  if  of  enforcing  decrees  and  orders,  shall  be  exercised  hy  his  Majesty  in 
Council,  in  such  and  the  same  manner  as  the  powers  in  and  hj  such  Act 
of  Parliament  given,  and  shall  be  of  as  much  force  and  eflfect  as  if  the 
same  had  been  thereby  expressly  given  to  the  said  Committee  or  to  his 
Majesty  in  Council. 

The  twenty-ninth  section  enacts,  that  subject  to  the 
orders  of  his  Majesty  in  Council,  the  then  Registrar  of 
the  High  Court  of  Admiralty  might  attend  and  officiate 
at  the  hearing  of  Admiralty  and  Prize  causes  before  the  t 

Judicial  Committee. 

The  thirtieth  section  enacts,  that  two  members  of  the 
Privy  Council  who  shall  have  been  Judges  in  any  of  the 
Queen's  dominions  beyond  the  seas,  and  who  bemg 
appointed  for  that  purpose  by  his  Majesty,  shall  attend 
the  sittings  of  the  Judicial  Committee,  shall  severally 
receive  400^.  a  year.  ^ 

The  thirty-first  and  last  section  of  the  Act  provides, 
that  nothing  therein  contained  shall  prevent  his  Majesty 
from  acceding  to  any  treaties  with  foreign  powers,  stipu- 
lating that  any  person  or  persons,  other  than  the  Judicial 
Conmiittee,  shall  hear  and  determine  prize  causes. 

The  following  table  has  been  prepared  from  official 
documents,  under  the  superintendence  of  Mr.  Reeve : — 
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Courts  Ecclesiastical  of  England  and  Ireland ;"  and  that  all  such  powers 
as  are  giyen  to  Courts  Ecclesiastical,  if  of  punishing  contempts  or  of  com- 
pelling appearancesi  shall  be  exercised  bj  the  said  Judicial  Committee ; 
and  if  of  enforcing  decrees  and  orders,  shall  be  exercised  hy  his  Majesty  in 
Council,  in  such  and  the  same  manner  as  the  powers  in  and  hj  such  Act 
of  Parliament  given,  and  shall  be  of  as  much  force  and  eflfect  as  if  the 
same  had  been  thereby  expressly  given  to  the  said  Committee  or  to  his 
Majesty  in  Council. 

The  twenty-ninth  section  enacts,  that  subject  to  the 
orders  of  his  Majesty  in  Council,  the  then  Registrar  of 
the  High  Court  of  Admiralty  might  attend  and  officiate 
at  the  hearing  of  Admiralty  and  Prize  causes  before  the 
Judicial  Conunittee. 

The  thirtieth  section  enacts,  that  two  members  of  the 
Privy  Council  who  shall  have  been  Judges  in  any  of  the 
Queen's  dominions  beyond  the  seas,  and  who  being 
appointed  for  that  purpose  by  his  Majesty,  shall  attend 
the  sittings  of  the  Judicial  Conunittee,  shall  severally 
receive  400^.  a  year. 

The  thirty-first  and  last  section  of  the  Act  provides, 
that  nothing  therein  contained  shall  prevent  his  Majesty 
from  acceding  to  any  treaties  vnth  foreign  powers,  stipu- 
lating that  any  person  or  persons,  other  than  the  Judicial 
Committee,  shall  hear  and  determine  prize  causes. 

The  following  table  has  been  prepared  from  official 
documents,  under  the  superintendence  of  Mr.  Reeve : — 
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Leaxe  to  Appeal  totthin  Fourteen  Days  from  Date  of  Sentence^  706.— ^ 
Restraints  on  Appeals  not  binding  on  the  Queen  in  Council^  ib. — 
Appealable  Value^  ib. — Character  of  Sentence,  707. — Securities^  ib. 
—  Transcript  of  Proceedings^  ih.^ Appeal  cannot  be  tcithdraum  but 
by  order  from  the  Queen  in  Council^  708. — Proceedings  stayed  below 
unless  upon  security^  ib. — Form  of  Appeal,  709. — To  be  lodged  in 
Privy  Council  within  a  year  and  a  day  from  Date  of  Sentence,  710. — 
Occasional  Relaxation  of  the  Rule,  ib. — Appeal  submitted  to  the  Queen^ 
and  referred  to  the  Judicial  Committee,  711. — Printed  Cases  and 
Appendix,  ib. — Party  first  lodging  his  Printed  Case  may  obtain 
orders  for  his  Opponent's,  712. — On  Lodgment  of  Cases  by  both  Parties 
Cause  set  doumfor  Hearing,  714. — Respondent  tcillnot  be  ordered  to 
appear  till  Appellants  Printed  Case  is  lodged,  ib. — On  default,  Cause 
set  down  ex  parte,  716.— J5tt/  Party  let  in  on  lodging  his  Printed  Case 
before  the  Hearing,  ih.^^Hearing  of  the  Appeal,  7 17, ^Report  to  the 
Qtieen,  JIS,-- Approval  by  her  Majesty,  ib. — Decree  by  consent,  ib. 
-^  Costs,  ib. — An  Appeal  sometimes  dismissed  with  Costs,  but  Party 
readmitted  to  appeal,  ib. — If  Respondent  do  not  petition  for  dismissal^ 
the  Appeal  may  be  presented  at  any  time,  ib. — Respondent  cannot 
obtain  dismissal  of  an  Appeal  lodged  without  lodging  his  Printed  Case, 
7 19. -—Petition  to  dismiss  met  by  presentation  of  Appeal,  ih.--^  Petitions  to 
rescind  Orders  of  Dismissal,  720. — Rule  as  to  Affidavits,  ib. — Refusals 
by  the  Court  below  of  lea/oe  to  Appeal,  ib. — Applications  to  advance, 
postpotie,  or  withdraw  Appeals,  721. — Rehearings,  ib. — Petitions  on 
interlocutory  matters  addressed,  not  to  the  Queen,  but  to  the  Judicial 
Committee,  ib. 

The  appellate  jurisdiction  of  the  judicial  committee 
(as  appears  by  the  preceding  analysis)  seems  properly 
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divisible  into  three  branches,— the  Civil,  the  Ecclesiastical, 
and  the  Maritime. 

What  is  to  be  stated  in  the  present  chapter  will  relate 
mainly,  though  not  exclusively,  to  the  civil  jurisdiction 
of  the  court,  as  exercised  upon  appeals  from  the  Planta- 
tions, Colonies,  and  settlements  abroad ;  not  including 
in  that  description  either  the  Channel  Islands,  or  the 
territories  subject  to  the  government  of  the  East  India 
Company;  which,  respectively,  will  demand  a  distinct 
consideration  (*). 

The  appellate  jurisdiction  in  Lunacy  will  also  be  sepa- 
rately treated  of  (•). 

The  ordinary  course  of  proceeding,  then,  upon  appeals 
from  the  Plantations,  Colonies,  and  settlements  abroad, 
is  as  follows : — Within  fourteen  days  from  the  date  of 
the  decree,  judgment,  or  sentence  complained  of,  applica- 
tion is  made  either  to  the  governor,  or  to  the  court  below, 
for  leave  to  appeal  to  Her  Majesty  in  Council. 

If  the  value  of  the  matter  in  contest  be  of  the  requisite 
amount,  and  if  the  application  be  made  within  the  proper 
time,  the  appeal  will  be  granted  as  of  right,  on  the  usual 
securities  for  costs  being  perfected. 

In  general,  it  may  be  observed,  that  although  the  regu- 
lations established  in  restraint  of  appeals  are  considered 
as  restraints  on  the  governor  alone,  or  on  the  courts 
below,  and  not  upon  Her  Majesty  in  Council  (^),  yet  where 
an  appeal  is  granted,  subject  to  certain  conditions  and 
restrictions,  an  application  for  leave  to  appeal  in  contra- 
vention of  those  conditions  and  restrictions  will  not  be 
entertained. 

« 

Where,  for  example,  it  is  declared  that  the  matter  in 


(•)  See  infra.  -  329  j  Burgee*  Colonial  Law  Prel.  Treat. 

C)  Christian  t.  Corren,  1  P.  Williams,      67. 
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dispute  must  be  of  a  certain  value,  an  appeal  for  a  sum 
below  the  prescribed  standard  will  not  be  allowed. 

So,  where  the  appeal  is  limited  to  sentences  of  a  defi- 
nitive character,  an  appeal  upon  interlocutory  matter 
will  not  be  received. 

In  the  same  way,  it  is  a  rule  that  the  appellant  shall 
^ve  security  in  the  court  below  for  payment  of  the  sum 
in  dispute,  and  of  all  costs  and  damages  to  be  occasioned 
by  the  appeal ;  as  well  as  for  the  due  prosecution  thereof, 
within  a  year  and  a  day  from  the  date  of  the  sentence 
complained  of 

It  has  been  held,  that  all  questions  relative  to  the 
amount,  value,  sufilciency,  and  reception  of  securities  to 
be  given  on  appeals  should  be  decided  by  the  court 
below  (^). 

The  securities  being  perfected,  and  the  appeal  being 
allowed,  the  party  appellant  takes  out  from  the  proper 
office  in  the  court  below  a  transcript  of  the  necessary 
proceedings,  including,  of  course,  all  the  orders  which  are 
made  the  subject  of  appeal.  This  transcript  ought  to  be 
carefiilly  examined  with  the  original  record,  and  must 
be  certified  as  authentic  and  official,  under  the  hand  of 
the  proper  officer.  The  court  below,  on  the  application 
and  at  the  costs  of  the  party  appellant,  is  to  certify  and 
transmit  to  Her  Majesty,  in  her  Privy  Council,  a  true 
and  exact  copy  of  all  proceedings,  evidence,  judgments, , 
decrees,  and  orders  had  or  made  in  such  causes  so 
appealed,  so  far  as  the  same  have  relation  to  the  matter 
of  appeal ;  such  copies  to  be  certified  under  the  seal  of 
the  said  court. 

This  transcript,  along  with  the  appeal  (if  the  appeal 
have  been  tendered  in  the  court  below),  is  forwarded 

{*)  Cambernon  t.  Egroignard,  1  Knapp,  251. 
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by  the  appellant  to  his  agent  in  England.  But  another 
copy  is  usually  transmitted  to  the  agent  of  the  respond- 
ent, to  be  used  for  the  purposes  of  the  appeal 

It  is  not  usual  to  lodge  the  transcript  in  the  Privy 
Council  OflQce ;  but  it  must  be  produced  when  required, 
and  ought  to  be  in  court  at  the  hearing  of  the  appeal 

The  appeal  may  be  presented  in  the  court  below.  It 
is,  therefore,  material  to  observe,  that  when  once  this 
step  is  taken,  it  cannot  be  withdrawn,  nor  the  securities 
for  costs  vacated,  even  by  consent,  without  an  order  to 
that  effect  from  the  Queen  in  Council. 

Neither  in  the  ordinary  case  can  the  sentence  be  exe- 
cuted, nor  can  any  other  proceedings  be  had  in  the 
cause,  without  ample  security  being  given  for  performance 
of  the  judgment  to  be  ultimately  pronounced  on  the 
appeal. 

Litigants  who  are  made  aware  of  this  rule  will  not  be 
apt  to  appeal  for  purposes  of  mere  delay  or  vexation. 

It  appears,  moreover,  to  be  the  understanding  of  the 
officers  of  the  Privy  Council,  that  the  mere  permission  to 
appeal  (no  appeal  being  actually  tendered)  puts  a  stop  to 
the  jurisdiction  of  the  court  below,  and  makes  it  impos- 
sible for  the  parties  to  adjust  their  differences  by  an 
amicable  arrangement  vtdthout  a  positive  order,  obtained 
upon  petition,  from  Her  Majesty  in  Council.  This,  how- 
ever, so  far  as  I  know,  has  not  been  anywhere  judicially 
decided ;  and  it  would,  in  many  cases,  be  a  very  incon- 
venient rule  to  establish ;  but  it  is  stated  here,  in  order 
that  parties  may  abstain  from  heedlessly  adventuring 
on  a  remedy,  under  circumstances  which  may  make  it 
inexpedient  to  prosecute  that  remedy  to  a  dose. 

The  form  of  the  petition  of  appeal  may  be  as 
follows: — 
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To  the  Queen's  most  excellent  Majesty. 

The  humble  petition  and  appeal  of  A.  B.,  of ,  in 

the  colony  of ,  gentleman, 

Showeth, — ^That  a  suit  was  lately  instituted  in  your  Majesty's  supreme 

court  of  the  colony  of ,  by  C.  D.  of in  the  said  colony, 

gentleman,  against  your  petitioner,  for  the  recoyery  of  the  sum  of  £600 

sterling,  upon  and  by  yirtue  of  a  bill  of  exchange,  dated  the day  of 

,  drawn  at  by  your  petitioner  for  the  said  sum,  upon,  and 

accepted  by,  E.  F.  in  the  colony,  merchant,  and  payable  to  the  said  C.  D. 
or  his  order  at  thirty  days  after  the  date  thereof. 

That  your  petitioner  having  pleaded  specially,  putting  in  issue  the 

respondent's  right  to  recoyer  in  the  said  suit,  the  said  court,  on  the 

day  of  ,  gave  judgment  against  your  petitioner,  and  adjudged  him  to 

pay  to  the  said  C.  D.  the  said  sum  of  £500  sterling,  with  interest  thereon 
from  the  day  of  payment  of  the  said  bill  until  the  final  pa3nnent  thereof; 
together  with  the  costs  and  charges  of  the  said  C.  D,  by  him  in  respect  of 
the  said  suit  expended. 

That  your  petitioner,  feeling  himself  aggrieved  by  the  said  jndgment, 
and  being  advised  that  the  same  was  unjust  and  erroneous,  craved  leave 
to  appeal  therefrom  to  your  Majesty  in  Council,  and  that  such  leave  was 
accordingly  granted  to  your  petitioner  upon  the  usual  terms,  with  which 
your  petitioner  has  duly  complied. 

Your  petitioner  therefore  most  humbly  prays  your  Majesty,  that 
the  said  judgment  may  be  xeversed,  varied,  or  altered;  and  that 
your  petitioner  may  have  such  further  or  other  relief  in  the  pre- 
mises as  to  your  Majesty,  in  your  royal  wisdom  and  justice,  may 
seem  meet. 

And  your  petitioner  wOl  ever  pray,  &c. 

(Signed)  A.  B. 

The  court  below  ought  to  see  that  the  appeal  is  duly 
sanctioned  by  the  appellant;  for  the  leave  to  appeal 
implies  not  only  that  the  established  regulations  are 
complied  with,  but  also  that  the  court  below  has  been 
satisfied  that  the  appellant  really  authorises  the  proceed- 
ing. The  Judicial  Committee,  with  reference  to  this 
matter,  will,  of  course,  rely  on  the  court  below. 

On  receipt  of  the  official  transcript,  the  first  duty  of 
the  appellant's  agent  is  to  prepare  and  to  lodg6  in  the 
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Privy  Council  Office  the  petition  of  appeal ;  and  a 
memorandum  will  be  made  of  the  date  of  its  lodgment 
by  the  proper  officer.  It  may  be  engrossed  on  paper. 
There  is  no  rule  which  requires  it  to  be  signed  by  the 
party,  or  by  counsel ;  so  that,  I  apprehend,  the  proper 
course  for  the  solicitor  to  whom  the  transcript  has  been 
sent,  is  to  sign  the  petition  of  appeal  in  his  own  name, 
as  agent  for  the  appellant.  Ordinarily,  however,  the 
mere  endorsement  of  the  appellant's  solicitor  on  the  back 
of  the  appeal,  without  any  signature,  is  held  sufficient. 
It  may  be  thought  there  is  a  certain  degree  of  laxity  in 
this  practice.  But  if  the  solicitor  have  the  transcript  in 
his  hands,  there  cannot  be  any  reasonable  ground  to 
doubt  his  authority  to  prosecute  the  appeal.  And  it  is 
to  be  observed,  that  the  solicitor  of  an  appeal  before  the 
Judicial  Committee  cannot  be  changed  without  a  direct 
application  from  the  party,  or  from  his  attorney,  duly 
authorised. 

The  time  limited  for  presenting  appeals  in  the  Privy 
Council  Office,  is  a  year  and  a  day  from  the  date  of  the 
decree,  judgment,  or  sentence  complained  of 

In  the  old  case  of  Gordon  v.  Lowther  {%  the  limit  for 
prosecuting  an  appeal  before  the  Privy  Council  is  stated 
to  be  a  year.  But,  as  already  observed,  the  practice  now 
(Ijorrowed  evidently  from  the  civil  law)  is  to  allow  a  year 
and  a  day. 

And  in  cases  where  the  petitioner  has  been  prevented 
by  circumstances  over  which  he  has  had  no  control,  Srom 
entering  his  appeal  within  the  time  limited,  the  Judicial 
Committee  will,  in  their  discretion,  permit  the  appeal  to 
be  entered  upon  a  statement  by  petition  to  the  Queen  in 
Council  of  the  causes  of  delay;  which  statement,  how- 

(^)  2  Lord  Raymond,  1447. 
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ever,  must  be  verified  by  affidavit.  Thus  in  the  case  of 
Saubot  v.  Burnley,  Nov.  24, 1832,  the  petitioner,  in  coming 
from  Trinidad,  had  been  driven  by  adverse  winds  on  the 
coast  of  South  America,  and  there  wrecked ;  had  after- 
wards taken  his  passage  on  board  a  ship  for  Cherbourg 
(that  being  the  first  vessel  about  to  proceed  to  Europe 
from  the  place  where  he  then  was),  and  having  encoun- 
tered a  very  disastrous  passage,  he  was  on  his  arrival  in 
France  taken  ill,  and  did  not  recover  in  time  to  come  to 
England,  and  lodge  his  appeal  within  the  limited  time. 
His  appeal,  under  these  circumstances,  was  received, 
upon  petition  («). 

If,  however,  the  appellant  by  mere  laches  allow  the 
time  limited  to  expire  before  lodging  his  appeal  in  the 
Privy  Council  Ofllce,  it  is  open  to  the  respondent,  by  peti- 
tion to  the  Queen  in  Council,  to  obtain,  as  matter  of  course, 
the  dismissal  of  the  appeal  with  costs. 

Supposing  the  appeal  to  have  been  duly  lodged,  it 
will,  at  the  first  council  held  thereafter,  be  submitted  to 
the  Queen ;  and  Her  Majesty  in  Council  will  make  a 
reference  thereof  to  the  Judicial  Committee  to  hear  the 
same,  and  to  report  their  opinion  thereupon  to  Her  Ma- 
jesty at  the  board. 

When  the  respondent  makes  appearance  to  answer  the 
appeal,  a  memorandum  of  such  appearance  is  entered  by 
the  clerk  of  appeals  at  the  Council  Office. 

If  the  appearance  of  the  respondent  be  voluntary,  both 
parties  proceed  to  prepare  their  respective  printed  cases. 
These  are  drawn  up  pretty  much  in  the  form  adopted 
upon  appeals  in  the  House  of  Lords.  They  are  also  signed 
by  counsel,  as  in  the  House  of  Lords.  Forty  copies  are 
required  to  be  lodged  under  seal  in  the  Privy  Council 

C)  Clarke'sCol.  Law,  114. 
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Ofllee.  It  may,  therefore,  be  convenient  to  print  in  all  a 
hundred  copies ;  as  some  will  be  required  for  the  use  of 
counsel,  some  for  exchange  with  the  opposite  party,  and 
some  for  general  reference,  in  the  progress  and  at  the 
dose  of  the  litigation. 

When  an  appendix  is  necessary,  the  parties  on  both 
sides  will  pay  regard  to  the  following  order,  issued  by  the 
Judicial  Committee  on  the  3rd  July,  1838 : — 

The  Lords  of  the  Judicial  Committee  were  this  day  pleased  to  order, 
that  all  printed  eases  of  appeals  lodged  at  the  Council  Office,  which  haye 
an  appendix  annexed,  shall  be  accompanied  with  a  joint  appendix  of  the 
documents  or  other  papers  referred  to  in  the  cases  of  the  parties ;  and  that 
no  party  shall  be  entitled  to  set  down  his  case  for  hearing  upon  lodging  a 
separate  appendix,  unless  it  be  accompanied  by  an  affidavit  of  the  refusal 
of  the  opposite  party  to  unite  in  a  joint  appendix. 

Where,  in  framing  the  printed  cases,  documents  are 
referred  to,  care  ought  to  be  taken  to  supply  a  well- 
arranged  index ;  distinguishing  documents  printed  in  the 
appendix,  from  documents  not  printed,  but  contained  in 
the  proceedings  transmitted  from  the  court  below. 

There  is  no  order  or  practice  of  the  court  which  ex- 
pressly  limits  any  particular  time  for  lodging  the  printed 
cases  on  either  side,  as  in  the  House  of  Lords. 

But  it  is  a  rule  that  the  party  (whether  appellant  or 
respondent)  who  flbrst  brings  his  printed  case  to  the  Privy 
Council,  is  entitled  to  obtain  an  order  requiring  his  oppo- 
nent to  lodge  his  printed  case  within  a  month  from  the 
date  of  serving  such  order ;  the  form  of  which  is  usually 
as  follows ; — 

At  the  Council  Chamber,  Whitehall,  the  1  day  of  January,  1842. 

By  the  Judicial  Committee  of  the  Privy  Council. 

Upon  a  motion  this  day  made  to  their  Lordships  for  an  order  requiring 
the  appellant  (or  respondent,  as  the  case  may  be)  in  the  appeal  of  A.  B. 
against  C.  D.,  from  the  colony  of  ,  to  bring  in  his  printed  case. 
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their  Lordships  are  pleased  to  order,  that  the  said  appellant  (or  respond- 
ent, as  the  case  may  he)  do  deliyer  his  printed  case  within  one  month  from 
the  service  of  this  order. 

If  at  the  end  of  a  month  the  order  be  not  complied  with, 
a  peremptory  order,  on  affidavit  of  service  of  the  former 
order,  may  be  obtained,  requiring  the  delivery  of  the 
printed  case  peremptorily,  within  a  fortnight  from  the 
service  of  such  peremptory  order ;  of  which  peremptory 
order  the  form  is  as  follows : — 

At  the  CouncU  Chamber,  Whitehall,  the  10  day  of  February,  1842. 
By  the  Judicial  Committee  of  the  Priyy  Council. 
Upon  a  motion  this  day  made  to  their  Lordships,  for  a  peremptory 
order,  requiring  the  appellant  (or  respondent,  as  the  case  may  be)  in  the 

appeal  of  A.  B.  against  C.  D.,  from  the  colony  of  ,  to  bring  in  his 

printed  case,  their  Lordships  are  pleased  peremptorily  to  order,  that  the 
said  appellant  do  deliyer  his  printed  case  within  a  fortnight  firom  the 
service  of  this  order,  otherwise  their  Lordships  wiU  proceed  to  hear  the 
said  appeal  $9  parte, 

K  before  or  at  the  end  of  this  fortnight  compliance 
have  been  made  with  the  exigency  of  peremptory  order, 
either  party  may  make  application  to  have  the  cause  set 
down  for  hearing ;  an  application  which  will  be  granted, 
as  of  course. 

But  if  at  the  end  of  the  fortnight  compliance  have  not 
been  made,  the  party  who  has  obtained  and  served  the 
peremptory  order  may,  on  affidavit  of  due  service,  make 
application  to  have  the  cause  set  down  for  hearing  ex 
parte;  which  application  will  also  be  granted,  as  of 
course. 

The  effect,  however,  of  non-compliance  with  the  peremp- 
tory order  to  lodge  the  printed  case,  is  merely  to  put  the 
party  obtaining  and  serving  such  peremptory  order  in  a 
situation  to  be  heard  ex  parte  in  his  turn,  according 
to  the  position  of  the  appeal  in  the  cause-list.  On  this 
)iead,  it  is,  by  an  order  of  the  23d  February,  1828,  ordered. 
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That  in  future  appeals  the  causes  shall  take  precedenoe  according  to 
the  order  in  which  they  are  ready  for  hearing,  and  not  according  to  the 
order  in  which  the  first  printed  case  is  lodged  upon  each  appeal. 

The  setting  down  of  the  cause  for  hearing  ex  parte,  does 
not  operate  as  a  foreclosure  of  the  other  party.  For  if 
such  other  party  lodge  his  printed  case  at  any  reasonable 
time  before  the  day  appointed  for  argument,  the  Lords 
of  the  Judicial  Committee  will  not  exclude  him  from  the 
benefit  of  a  hearing.  Should  he,  however,  so  fiar  delay 
the  bringing  in  of  his  printed  case,  that  the  necessary 
copies  can  neither  be  conveniently  distributed  among  the 
members  of  the  court,  nor  be  seen  and  considered  by  the 
opposite  party,  a  ground  will  be  laid  for  a  postponement 
of  the  hearing,  and  for  visiting  the  party  in  de&ult  with 
the  costs  of  the  day. 

Supposing,  however,  the  printed  cases  on  both  sides  to 
have  been  duly  deposited,  the  cause,  as  a  matter  of 
course,  will  be  set  down  for  hearing ;  with  a  view  to 
which,  the  solicitors  of  the  parties  ought  to  exchange 
with  each  other  a  certain  number  of  the  printed  cases 
on  both  sides  respectively. 

Hitherto,  we  have  been  considering  the  case  where 
the  respondent  has  voluntarily  made  appearance  in  the 
Privy  Council. 

But  it  may  happen  that  the  respondent  makes  no 
appearance  to  the  appeal.  In  such  a  case,  the  orders  of 
the  court  will  be  issued  requiring  his  appearance. 

It  is  to  be  observed,  however,  that  the  appellant  will 
not  be  entitled  to  obtain  these  orders  on  the  mere  exhi- 
bition of  his  appeal.  He  must  also  lodge  his  printed 
case.  In  other  words,  he  must  himself  give  evidence  of 
due  prosecution  before  his  opponent  will  be  required  to 
come  forward. 

When  once  his  printed  case  is  lodged,  the  appellant 
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may  apply  by  petition  addressed  to  the  Lords  of  the 
Judicial  Committee,  for  an  order  of  smnmons,  requiring 
the  respondent  to  appear  within  two  months ;  of  which 
order  the  usual  form  is  as  follows : — 

Council  Office,  Whitehall,  1  of  January,  1842. 

Whereas,  the  Judicial  Committee  of  the  Privy  Council  have  appointed 
to  meet  in  the  Council  Chamber,  at  Whitehall,  on  Tuesday  the  1  day  of 
March  next,  at  twelve  o'clock  at  noon,  to  hear  the  appeal  of  A.  B.  against 
C.  D.  And  whereas  no  appearance  hath  been  hitherto  entered  for  the 
said  respondent  to  the  said  appeal,  these  are  therefore  to  give  notice  to 
the  said  respondent  that  he  do  forthwith  enter  an  appearance  to  the  said 
appeal,  and  come  prepared  to  be  heard  thereupon  by  his  counsel  learned 
in  the  law,  on  the  said  1  day  of  March  next. 

This  order  the  appellant,  or  his  agent,  must  aflfcc  on 
the  Royal  Exchange  and  Lloyd's  CoflTee-house,  in  the  city 
of  London ;  a  form  of  notification  which  has  long  been 
held  sufficient  in  proceedings  of  this  nature. 

To  require  personal  service  in  such  a  case  would  occa- 
sion great  delay  and  inconvenience,  without  answering 
any  good  purpose;  for  the  respondent  must,  by  the 
proceedings  in  the  court  below,  have  been  sufficiently 
apprised  of  the  intended  appeal,  and  of  the  consequent 
necessity  of  entering  a  defence. 

If,  at  the  end  of  the  time  limited  by  the  order,  no 
appearance  have  been  made  by  the  respondent,  the  appel- 
lant, upon  affidavit  of  due  publication,  will  be  entitled  to 
obtain  a  peremptory  order,  requiring  him  peremptorily  to 
appear  within  six  weeks ;  which  peremptory  order  will 
issue  likewise,  as  of  coiu'se,  in  the  form  following : — 

At  the  Council  Chamber,  Whitehall,  the  10  of  March,  1842. 

By  the  Judicial  Committee  of  the  Privy  Council. 

Upon  a  motion  this  day  made  to  their  Lordships  for  a  peremptory 

order,  requiring  C.  D.  to  appear  to  the  appeal  of  A.  B.  from  the  colony 

of  ,  their  Lordships  are  pleased  peremptorily  to  order,   that  the 

said  respondent  do  enter  an  appearance  to  the  said  appeal  within  six 
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weeks  firom  the  date  hereof;  otherwise  their  Lordships  will  i»oceed  to 
hear  the  said  appeal  ex  parte* 

This  peremptory  order,  like  the  former,  must  be  affixed, 
by  the  appellant  or  his  agent,  on  the  Royal  Exchange 
and  Lloyd's  Coffee-house. 

K  before,  or  at  the  end  of,  the  six  weeks  limited  by 
this  peremptory  order,  the  respondent  make  appearance, 
the  appellant  may  proceed  to  take  out  an  order  requiring 
him  to  lodge  his  printed  case  within  a  month ;  and  if  he 
&il  to  lodge  his  case  within  a  month,  the  appellant  may 
proceed  to  take  out  a  peremptory  order  requiring  the 
respondent  to  put  in  his  case  peremptorily  within  a  fort- 
night, subject  to  a  liearing  ex  parte  in  case  of  default,  as 
before  explained. 

If,  on  the  other  hand,  the  respondent  disregard  the 
peremptory  order  requiring  his  appearance,  the  appellant 
is  entitled,  upon  affidavit  of  due  publication  of  such 
peremptory  order,  to  make  application  at  the  end  of  the 
time  limited  thereby  to  have  the  cause  set  down  for 
hearing  ex  parte ;  an  application  which,  under  such 
circumstances,  is  granted  as  of  course. 

The  observation  before  made  as  to  the  effect  of  non- 
compliance with  the  peremptory  order  to  lodge  the 
printed  case,  applies  equally  to  the  effect  of  non-compli- 
ance with  the  peremptory  order  to  make  appearance. 
In  both  situations  the  party  making  default  may  be  let 
in,  on  lodging  his  printed  case  at  any  reasonable  period 
before  the  hearing. 

The  cause  being  set  down  in  its  proper  place  in  the 
list,  comes  on  in  due  time  for  argument  by  counsel  at 
the  bar  of  the  Judicial  Committee. 

The  following  is  the  form  of  notice  usually  sent  to  the 
respective  agents  when  the  day  for  hearing  has  been 
appointed :  — 
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Council  Office,  Whitehall,  dOth  of  April,  1842. 

The  Judicial  Commitiee  of  the  Privy  Council  having  appointed  to  meet 
in  the  Council  Chamber,  Whitehall,  on  Wednesday,  the  6th  day  of  May, 
1842,  at  ten  o'clock  in  the  forenoon,  to  hear  the  appeal  of  A.  B.  against 
C.  D.  from  the  colony  of  — , 

These  are  to  give  notice  to  all  parties  therein  concerned,  to  come  pre* 
pared  to  be  heard  thereupon  by  their  counsel  learned  in  the  law,  at  the 
said  time. 

The  argument  upon  appeals  before  the  Judicial  Com- 
mittee is  conducted  in  the  same  manner  as  upon  appeals 
and  writs  of  error  in  the  House  of  Lords.  The  number 
of  counsel  allowed  to  be  heard  is  the  same ;  and  where 
there  are  distinct  interests^  those  distinct  interests  may, 
as  in  the  House  of  Lords^  be  represented  by  separate 
counsel. 

In  cases  where  cross  appeals  have  been  put  in^  the 
Judicial  Committee  have  heaiyl  two  replies. 

The  report  of  the  Judicial  Committee  is  the  judgment 
of  the  whole  court,  not  of  any  particular  members  of  it. 
Where  a  difference  of  opinion  arises,  the  sentiments  of 
the  minority  are  not  divulged.  If  the  Lords  of  the  Judi- 
cial Committee  agree  to  recommend  the  Crown  to  vary 
the  decree  appealed  from,  or  to  make  another  decree  in  its 
stead,  it  is  customary  to  direct  the  parties  to  draw  up  the 
minutes,  upon  the  principle  which  their  Lordships  have 
laid  down  in  the  cause ;  and  these  minutes  being  agreed 
to,  and  signed  by  the  counsel  or  agents  on  both  sides, 
are  afterwards  incorporated  in  the  report  of  the  Com- 
mittee, and  form  the  basis  of  the  order  in  council  which 
finally  decides  the  appeal. 

The  reasons  on  which  their  Lordships'  report  is 
founded  are  invariably  stated  at  length ;  and  are  usually 
embodied  in  a  written  judgment,  which  is  submitted  to 
all  the  members  of  the  committee  who  have  heard  the 
appeal.    But  the  reasons  thus  set  forth  in  their  Lord- 


718  PRACTICE  OP  THE  JUDICIAL  COMMITTEE. 

ships'  judgment,  and  read  in  the  council-chamber,  are 
not  inserted  in  their  report  to  the  Queen. 

At  the  first  council  held  after  the  report  has  been  read 
in  court,  it  is  submitted  to  the  Queen  for  approvaL  An 
order  of  council  is  then  drawn  up,  reciting  and  approving 
the  report,  and  giving  judgment  accordingly ;  which  the 
governor,  or  the  court  below,  is  directed  to  cany  into 
execution.  The  order  is  afterwards  delivered  from  the 
Council  Office  to  the  agent  of  the  successful  party,  who 
transmits  it  in  due  course  to  its  proper  destination. 

A  decree  is  occasionally  taken  by  consent.  In  such 
case  no  argumeiit  is  required;  but  the  report  to  the 
Queen  states,  in  terms,  that  the  decree  is  by  consent. 

When  costs  are  awarded,  they  have  been  referred  for 
taxation  to  a  Master  in  Chancery;  but,  of  late,  more 
frequently  to  one  of  the  Masters  of  the  Court  of  Queen's 
Bench. 

Upon  the  hearing  of  the  cause,  an  appeal  is  sometimes 
dismissed  with  costs,  as  having  been  brought  irregularly; 
but,  on  payment  of  the  costs  so  awarded,  the  party  on 
whom  the  irregularity  rests  is  readmitted  to  appeal. 
Thus,  where  an  appeal  has  failed  by  reason  of  the  securi- 
ties not  having  been  duly  perfected,  the  Crown  may  see 
fit,  in  dismissing  the  appeal,  to  grant  leave  to  the  party 
to  appeal  de  novOy  on  his  entering  into  recognizances  for 
costs  and  due  prosecution  before  one  of  the  Barons  of 
the  Court  of  Exchequer. 

Unless,  as  before  observed,  the  petition  of  appeal  be 
presented  at  the  Privy  Council  Office  within  a  year  and 
a  day,  the  respondent  is  at  liberty  to  lodge  his  petition 
to  the  Queen  in  Council,  praying  that  such  appeal  may 
be  dismissed  with  costs  for  non-prosecution. 

If  the  respondent,  however,  do  not  petition  for  dis- 
missal, the  appeal,  though  not  presented  at  the  Council 
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Office  within  the  year  and  day,  is  entertained,  and  con- 
sidered as  in  a  state  of  prosecution;  and  it  may  be 
presented  at  any  time,  however  late*  This,  it  seems,  is 
a  point  quite  settled. 

It  occasionally  happens  that  the  appellant,  after  having 
lodged  his  petition  of  appeal  in  the  Privy  Council  Office, 
fails  to  deliver  in  his  printed  case ;  that  is  to  say,  fsdls 
duly  to  prosecute  his  appeal. 

The  remedy  of  the  respondent  under  such  circum- 
stances will  be  by  petition  to  the  Queen  in  Council, 
praying  dismissal  of  the  appeal  with  costs ;  but  it  is  said 
that  before  the  respondent  can  have  the  benefit  of  this 
petition,  he  must  first  deposit  his  own  printed  case  in 
the  Privy  Council  Office. 

It  is  not  very  easy  to  see  the  object  of  this  regula- 
tion ;  which  subjects  the  respondent  to  perhaps  a  heavy 
expense,  without  any  corresponding  benefit  to  himself, 
to  the  court,  or  to  his  opponent.  The  prayer  of  dismissal 
rests  on  the  ground  simply  of  want  of  prosecution.  But 
how  can  that  ground  be  fortified  by  the  printed  case  of 
the  respondent,  which  relates,  not  to  the  want  of  prose- 
cution (the  only  point  requiring  consideration),  but  to 
the  merits  of  the  cause ;  which,  however,  are  not  before 
the  court  upon  such  application  for  dismissal  ? 

With  this  remark,  the  rule  is  stated  as  a  rule  acted 
upon  in  the  Privy-Council  Office,  but  not  as  yet  sanc- 
tioned, so  far  as  I  know,  by  deliberate  judicial  authority. 

It,  however,  sometimes  happens  that  a  petition  to 
dismiss  is  lodged,  and  shortly  afterwards  (before  an 
opportunity  has  occurred  for  moving  the  petition),  the 
appeal  is  presented ;  each  party  has  then  the  privilege 
of  being  heard  before  the  court,  and  if  the  appellant 
can  satisfy  their  Lordships  that  the  delay  has  been  occa- 
sioned by  circumstances  which  may  sufficiently  account 
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for  it,  the  appeal  is  allowed  to  be  admitted  on  payment 
to  the  petitioner  of  the  costs  to  which  he  has  been  put 
in  preferring  and  so  far  following  up  his  petition. 

Petitions  to  rescind  orders  in  council,  whereby  appeals 
have  been  dismissed  for  non-prosecution,  are  now  and 
then  preferred;  and  if  the  delay  can  be  reasonably 
accounted  for,  and  if  it  should  not  appear  that  there  has 
been  any  wilfiil  abandonment,  the  order  of  dismissal  has 
been  rescinded,  and  the  appeal  readmitted,  on  payment 
of  the  costs  incurred  by  the  respondent. 

When  there  is  this  neglect  (as  sometimes  in  the  case 
of  presenting  a  petition  of  appeal  after  the  petition  to 
dismiss  has  been  lodged)  qffidavits  are  expected  to  be 
produced,  and  the  petitioners  are  generally  called  upon 
to  show  some  grounds  for  the  indulgence  prayed. 

It  is  a  rule  that  affidavits,  as  to  matters  of  evidence  in 
the  cause,  must  be  sworn  before  a  Judge  in  London,  or  a 
Master  Extraordinary  in  the  country;  or  the  highest 
judicial  authority  for  receiving  evidence  in  a  foreign 
dependency.  But  affidavits,  as  to  matters  of  mere 
procedure,  may  be  sworn  before  Masters  in  Chancery. 

When  the  court  below  has  refused  an  appeal  to  the 
Queen  in  Council,  the  complainant  may  prefer  his  petition ; 
and  if  he  can  make  his  case  good  by  showing  any  equi- 
table claim  for  indulgence,  he  obtains  leave  to  appeal  on 
entering  here  into  security  to  prosecute.  The  recogni- 
zances thus  entered  into  (generally  before  one  of  the 
Barons  of  the  Court  of  Exchequer),  vary  from  300/.  to  800/. 

Affidavits  are  in  this  instance  also  necessary,  and  some 
statement  is  generally  required  as  to  merits. 

In  general,  the  complainants  on  these  occasions  are 
met  by  the  opposite  parties,  who  are  heard  in  objection ; 
but  if  no  opposite  party  should  appear  at  the  time,  he 
may  subsequently  come  in,  and  on  showing  that  the 
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court  has  been  induced  to  its  proceeding  by  misrepre- 
sentdtion,  their  Lordships  may  recommend  to  his  Majesty 
to  revoke  his  order  on  that  ground ;  or  the  objection  to 
the  right  of  appeal  may,  in  such  cases,  be  taken  on  the 
hearing. 

Applications  to  advance,  postpone  or  withdraw  appeals, 
are  regulated  by  the  same  principles  as  in  the  House  of 
Lords. 

Behearings  are  not  allowed  after  the  Report  of  the 
Judicial  Committee  has  been  approved  by  the  Queen  in 
Council.  Applications  for  such  rehearings  are  now  re- 
turned to  the  parties,  as  irregular  and  inadmissible. 

The  Judicial  Committee  has  no  jurisdiction  in  any 
matter  till  such  matter  has  been  referred  by  the  Queen 
in  Council  to  their  Lordships'  consideration. 

When  the  Royal  reference  has  once  been  made,  peti- 
tions upon  interlocutory  matters — such  as  orders  for 
appearance,  orders  for  cases,  orders  for  taxation,  or  pay- 
ment of  costs,  &c.,  are  to  be  addressed,  not  to  the  Queen 
in  Council,  but  to  the  Lords  of  the  Judicial  Committee ; 
who,  in  such  matters,  proceed  by  making  a  committee 
order  or  minute,  without  reporting  to  the  Queen. 

The  foUowing  statement  of  the  general  instructions 
issued  for  the  regulation  of  appeals  from  the  colonies,  is 
extracted  from  Mr.  Burge*s  (0  valuable  work  on  colonial 
law. 

In  the  several  colonies,  except  those  of  Demerara,  Berbice^  Ceylon,  the 
Cape  of  Good  Hope,  St.  Lucia,  the  Mauritius,  and  those  settlements  in 
which  the  courts  of  judicature  have  been  constituted  hj  charters  or  orders 
in  council,  the  goyemors  are,  hj  the  King's  instructions,  directed  to  allow 
appeals  to  his  Majesty  in  council.  The  forty-seventh  instruction,  after 
providing  for  the  appeal  to  the  governor  and  council  from  the  courts  of 
law,  directs  that  if  either  party  should  not  rest  satisfied  with  the  judg- 

(')  Preliminary  Treatise,  p.  47. 
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meDt  of  the  goYemor  and  council,  they  may  then  appeal  to  his  Majesty  in 
his  Privy  Council,  ^^  provided  the  sum  or  value  so  appealed  for  unto  us 
exceed  five  hundred  pounds -eterling,  and  that  such  appeal  be  made  within 
fourteen  days  after  senience,  and  good  security  given  by  the  appellant 
that  he  will  effectually  prosecute  the  same,  and  answer  the  condemnation, 
as  also  to  pay  such  costs  and  damages  as  shall  be  awarded  by  us,  in  case 
the  sentence  of  the  governor  and  council  be  affirmed :  Provided  neverthe- 
less, where  the  matter  in  question  relates  to  the  taking  or  demanding  any 
duty  payable  to  us,  or  to  any  fee  of  office,  or  annual  rent,  or  other  such 
like  matter  or  thing,  where  the  right  in  future  may  be  bound ;  in  all  such 
cases  you  are  to  admit  the  appeal  to  us  in  our  Privy  Council,  though  the 
immediate  sum  or  value  appealed  from  be  of  less  value.  And  it  is  our 
further  will  and  pleasure,  that  in  all  cases  where  by  your  instructions  you 
are  to  admit  appeals  to  us  in-  our  Privy  Council,  execution  be  suspended 
until  the  final  determination  of  such  appeal,  unless  good  and  sufficient 
security  be  given  to  the  appellant  to  make  ample  restitution  of  all  that 
the  appellant  shall  have  lost  by  means  of  such  judgment  or  decree,  in  case 
upon  the  determination  of  such  appeal  such  judgment  or  decree  should  be 
reversed,  and  restitution  awarded  to  the  appellant." 

It  will  be  observed,  that  this  instruction  applies  to  appeals  from  the 
governor  and  council,  that  Is,  from  t^e  courts  of  error.  But  under  this 
instruction,  for  there  was  no  other  instruction,  the  governor  admitted 
appeals  from  his  decision  as  chancellor  and  ordinary. 

The  appeal  from  the  several  courts  of  Demerara,  Berbice,  Trinidad,  and 
St.  Lucia,  is  immediate  to  the  King  in  council.  It  is  regulated  by  an 
order  in  council  of  the  20tli  of  June,  1831.  The  party  to  any  civil  suit 
or  action  depending  in  either  of  these  courts  is  at  liberty  to  appeal  to  his 
Majesty  in  his  Privy  Council,  against  any  final  judgment,  decree,  or 
sentence,  or  against  any.^le  or  order  made  in  any  such  civil  suit  or  action, 
and  having  the  effect  of  a  final  or  definitive  sentence.  Such  appeals  are 
subject  to  the  following  rules  and  limitations : — 

1st.  Such  judgment,  &c.  must  have  been  given  or  pronounced  for  or  in 
respect  of  a  sum  or  matter  at  issue  above  the  amount  or  value  of  five 
hundred  pounds  sterling,  or  which  involves  directly  or  indirectly  the  title 
to  property  or  to  some  civil  right,  amounting  to  or  of  the  value  of  five 
hundred  pounds  sterlings  or  determines  or  affects  the  right  of  some  alleged 
slave  to  his  or  her  freedom. 

2nd.  The  party  who  would  appeal  from  such  judgment,  &c.,  must 
within  fourteen  days  next  after  the  same  has  been  pronounced  or  given, 
apply  to  the  court  by  petition  for  leave  to  appeal  therefrx>m  to  his  Majesty 
in  his  Privy  Council. 

drd.  If  such  leave  to  appeal  is  prayed  by  the  party  adjudged  to  pay 
any  sum  of  money,  or  to  perform  any  duty,  the  court  shall  direct  that 
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the  judgment,  &c.  appealed  from  shall  be  earned  into  execution,  if  the 
respondent  will  give  security  for  the  immediate  performance  of  any  judg- 
ment or  sentence  which  may  be  pronounced  or  made  by  his  Majesty  in 
his  Privy  Council ;  and  until  such  security  is  given,  the  execution  of  the 
judgment,  &o.  appealed  from  is  stayed. 

4th.  If  the  appellant  establish  to  the  satisfaction  of  the  court,  that  real 
and  substantial  justice  requires  that  pending  such  appeal  execution  should 
be  stayed,  the  court  may  order  the  execution  of  such  judgment^  &c.  to  be 
suspended,  pending  such  appeal,  if  the  appellant  give  security  for  the 
immediate  performance  of  any  judgment,  &c.  which  may  be  pronounced 
or  made  upon  such  appeal  by  his  Majesty  in  council. 

5th.  In  all  cases  security  shall  also  be  given  by  the  appellant  for  the 
prosecution  of  the  appeal,  and  for  the  payment  of  all  snch  costs  as  may  be 
awarded  by  his  Majesty  to  the  respondent. 

6th.  The  nature,  amount,  and  sufficiency  of  the  several  securities,  so  to 
be  taken  as  aforesaid,  are  to  be  determined  by  the  court  from  which  the 
appeal  is  prayed. 

7th.  When  the  subject  of  litigation  consists  of  immoveable  property, 
and  the  judgment,  &c,  appealed  from  does  not  charge,  affect,  or  relate  to 
the  actual  occupation  thereof,  no  security  shall  be  demanded,  either  from 
the  respondent  or  appellant,  for  the  performance  of  the  judgment,  &c.  to 
be  pronounced  or  made  upon  such  appeal ;  but  if  such  judgment,  &c. 
charge,  affect,  or  relate  to  the  occupation  of  any  such  property,  then  such 
security  shall  not  be  of  greater  amount  than  may  be  necessary  to  secure 
the  restitution,  fr«e  from  all  damage  or  loss,  of  such  stock,  utensils,  or 
implements,  or  of  the  intermediate  profit  which,  pending  any  such  appeal, 
may  probably  accrue  from  the  intermediate  occupation  of  such  property, 
and  the  court  is  authorized  and  required  to  sequestrate  any  such  immove- 
able property,  in  order  still  further  to  reduce  the  amount  of  such  security, 
if  the  party  by  whom  such  security  is  to  be  given  shall  make  application 
to  the  court  for  that  purpose,  and  the  other  party  shall  not  show  good 
cause  to  the  contrary. 

8th.  Where  the  subject  of  litigation  consists  of  money  or  other  chattels, 
or  of  any  personal  debt  or  demand,  the  security  to  be  demanded  either 
from  the  respondent  or  appellant  for  the  performance  of  the  judgment,  &c. 
to  be  pronounced  upon  such  appeal,  shall  be  either  a  bond  in  the  amount 
or  value  of  such  subject  of  litigation,  by  one  or  more  sufficient  surety  or 
sureties,  or  such  security  shall  be  given  by  way  of  mortgage  or  voluntary 
condemnation,  of  or  upon  some  immoveable  property  situate  and  being 
within  such  colony,  and  being  of  the  full  value  of  such  subject  of  litigation 
over  and  above  the  amount  of  all  mortgages  and  charges  of  whatever 
nature  upon  or  affecting  the  same. 

10th.  The  security  to  be  given  by  the  appellant  for  the  prosecution  of 
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the  appeal,  and  for  the  payment  of  costs,  shall  in  no  case  exceed  the  snm 
of  fiye  hundred  pounds  sterling,  and  shall  he  given  either  by  such  surety 
or  sureties,  or  by  such  mortgage  or  voluntary  condemnation  as  aforesaid. 

1 1th,  If  the  security  to  be  given  by  the  appellant  for  the  prosecution  of 
the  appeal,  and  for  the  payment  of  such  costs  as  may  be  awarded,  shall 
in  the  manner  prescribed  be  completed  within  three  months  from  the  date 
of  the  petition  for  leave  to  appeal ;  then,  and  not  otherwise,  the  court  from 
which  such  appeal  is  brought  shall  make  an  order  allowing  such  appeal ; 
and  the  party  appellant  shall  be  at  liberty  to  prefer  and  prosecute  his 
appeal  to  his  Majesty  in  his  Privy  Council,  in  such  mannor  and  under 
such  rules  as  are  observed  in  appeals  made  to  his  Majesty  in  council  from 
the  plantations  or  colonies, 

12th.  Any  person  feeling  aggrieved  by  any  order  which  may  be  made 

by,  or  by  any  proceeding  of  any  of  the  said  courts  respecting  the  security 
to  be  taken  upon  any  such  appeal,  is  at  liberty  to  apply  by  petition  to  his 
Majesty  in  Council,  for  redness  in  the  premises. 

The  order  in  council  contains  an  express  declaration,  that  nothing 
therein  contained  does  or  shall  extend,  or  be  construed  to  extend,  to  take 
away  or  abridge  the  undoubted  right  or  authority  of  his  Majesty,  his 
heirs,  and  successors,  to  admit  and  receive  any  appeal  from  any  judgm^it, 
decree,  sentence,  or  order  of  any  of  the  said  supreme  courts,  on  the  humble 
petition  of  any  person  aggrieved  thereby,  in  any  case  in  which,  and  sub- 
ject to  any  conditions  or  restrictions  upon  and  wndet  which  it  may  seem 
meet  to  his  Majesty,  his  heirs,  and  successors,  to  admit  and  receive  any 
such  appeal. 


PRACTICE 


OP   THE 


JUDICIAL    COMMITTEE. 


SnKian  ^i^eads. 


RuUi  laid  down  by  ihs  S  ^  4  Will.  IV.  c.  41,  725.— ^y  the  Order  in 
Council  of  lOth  August^  1838,  726.— J?^A^  of  Appeal  under  Charters 
of  Bengcdy  Madras^  and  Bombay y  reepectwefyy  729. — Proceedings  after 
Appeal  has  been  lodged  m  the  Privy  Council  Office^  783. 

The  course  of  proceeding  in  the  earlier  stages  of 
appeals  from  the  territories  subject  to  the  government  of 
the  East  India  Company,  is  regulated  by  the  Act  of  the 
3  &  4  Will.  4,  c.  41 ;  and  by  an  order  in  council  of  the 
10th  April,  1838. 

The  sections  of  the  statute  which  bear  on  this  subject 
are  the  following ;  viz. 

Sect.  22.  And  whereas  Tarious  appeals  to  his  Majesty  in  council  from 
the  Courts  of  Sudder  Dewanny  Adawlut,  at  the  several  Presidencies  of 
Calcutta,  Madras,  and  Bomhaj,  in  the  East  Indies,  have  been  admitted  by 
the  said  courts,  and  the  transcripts  of  the  proceedings  in  appeal  have  been 
from  time  to  time  transmitted  under  the  seal  of  the  said  courts,  through 
the  United  Company  of  Merchants  of  England  trading  to  the  East  Indies, 
to  the  office  of  his  Majesty's  said  Privy  Council ;  but  the  suitors  in  the 
causes  so  appealed  have  not  taken  the  necessary  measures  to  bring  on  the 
same  to  a  hearing :  Be  it  therefore  further  enacted  by  the  authority  afore- 
said, that  it  shall  be  lawful  for  his  Majesty  in  council  to  give  such  direc- 
tions to  the  said  United  Company^  and  other  persons,  for  the  purpose  of 
bringing  to  a  hearing  before  the  said  committee  the  several  cases  appealed 
or  hereafter  to  be  appealed  to  his  Majesty  in  council,  from  the  several 
courts  of  Sudder  Dewanny  Adawlut  in  the  East  Indies,  and  for  appointing 
agents  and  counsel  for  the  different  parties  in  such  appeals,  and  to  make 
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such  orders  for  secarity  and  payment  of  the  costs  thereof  as  his  said 
Majesty  in  council  shall  think  fit ;  and  thereupon  such  appeals  shall  be 
heard  and  reported  on  to  his  Majesty  in  council,  and  shall  be  by  his 
Majesty  in  council  determined  in  the  same  manner ;  and  the  judgments, 
orders,  and  decrees  of  his  Majesty  in  council  thereon  shall  be  of  the  same 
force  and  effect  as  if  the  same  had  been  brought  to  a  hearing  by  the 
direction  of  the  parties  appealing  in  the  usual  course  of  proceeding  :  Pro- 
yided  always,  that  such  last-mentioned  powers  shall  not  extend  to  any 
appeals  from  the  said  courts  of  Sudder  Dewanny  Adawlut,  other  than 
appeals  in  which  no  proceedings  have  been  or  shall  hereafter  be  taken  in 
England,  on  either  side^  for  a  period  of  two  years  subsequent  to  the  ad- 
mission of  the  appeal  by  such  Court  of  Sudder  Dewanny  Adawlut. 

Sect.  28.  And  be  it  enacted,  that  in  any  case  where  any  order  sliall 
have  been  made  on  any  such  appeal  as  last  aforesaid,  the  same  shall  have 
full  force  and  effect,  notwithstanding  the  death  of  any  of  the  parties  in- 
terested therein  ;  but  that  in  all  cases  where  any  such  appeal  may  hare 
been  withdrawn  or  discontinued,  or  any  compromise  made  in  respect  of 
the  matter  in  dispute  before  the  hearing  thereof,  then  the  determination 
of  his  Majesty  in  council  in  respect  of  such  appeal  shall  have  no  effect. 

Sect.  24.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his 
Majesty  in  council  from  time  to  time  to  make  any  such  rules  and  orders 
as  may  be  thought  fit  for  the  regulating  the  mode,  form,  and  time  of 
appeal,  to  be  made  from  the  decisions  of  the  said  courts  of  Sudder  De- 
wanny Adawlut,  or  any  other  courts  of  judicature  in  India,  or  elsewhere, 
to  the  eastward  of  the  Cape  of  Good  Hope  (from  the  decisions  of  which 
an  appeal  lies  to  his  Majesty  in  council),  and  in  like  manner  from  time  to 
time  to  make  such  other  regulations  for  the  preventing  delays  in  the 
making  or  hearing  such  appeals,  and  as  to  the  expenses  attending  the 
said  appeals,  and  as  to  the  amount  or  value  of  the  property  in  respect  of 
which  any  such  appeal  may  be  made. 

The  order  in  council  applicable  to  Indian  appeals  is  as 
follows : — 

At  the  Court  at  Buckingham  Palace,  10th  April,  1838. 

Present, — the  Queen  s  most  excellent  Majesty  in  council. 

Whereas,  by  an  Act  passed  in  the  fourth  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled,  "An  Act  for  the  better  Ad- 
ministration of  Justice  in  his  Majesty's  Privy  Council,"  it  is  amongst  other 
things  enacted,  that  "  it  shall  be  lawful  for  his  Majesty  in  council  from 
time  to  time  to  make  any  such  rules  and  orders  as  may  be  thought  fit 
for  the  regulating  the  mode,  form,  and  time  of  appeal,  to  be  made  from 
the  decisions  of  the  Courts  of  Sudder  Dewanny  Adawlut,  or  any  other 
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Courts  of  Judicature  in  India,  or  elsewhere^  to  the  eastward  of  the  Cape 
of  Good  Hope  (from  the  decisions  of  which  an  appeal  lies  to  his  Majesty 
in  council),  and  in  like  manner  from  time  to  time  to  make  such  other 
regulations  for  the  preventing  delays  in  the  making  or  hearing  such 
appeals,  and  as  to  the  expenses  attending  the  said  appeals,  and  as  to  the 
amount  or  yalue  of  property  in  respect  of  which  any  such  appeal  may  be 
made :"  And  whereas  his  said  late  Majesty  did,  by  his  order  in  council^ 
on  the  16th  day  of  January,  1836,  approve  certain  rules  and  orders  for 
regulating  the  mode,  form,  and  time  of  appeal  from  the  decisions  of  the 
said  Courts  of  Sudder  Dewanny  Adawlut,  and  also  certain  regulations  for 
the  preventing  delays  in  the  making  or  hearing  of  such  appeals,  and  as  to 
the  expenses  attending  such  appeals ;  and  the  said  rules  and  orders  and 
regulations  were  set  forth  in  certain  schedules,  A.  and  B.,  to  and  by  the 
said  order  in  council  of  the  16th  of  January  annexed  and  approved :  And 
whereas  his  said  late  Majesty  did  by  his  further  order  in  council,  made  on 
the  10th  day  of  August,  1836,  alter  and  amend  the  said  schedule  B,  by 
cancelling  the  rule  No.  5  of  the  said  schedule  B,  so  approved  as  aforesaid, 
and  ordering  that,  in  lieu  of  the  said  fifth  rule  thereof,  a  certain  other  rule 
in  such  last-mentioned  order  set  forth  should  be  substituted :  And  where- 
as the  Queen's  most  excellent  Majesty  in  council  hath  deemed  it  expedient 
to  cancel  and  rescind  all  the  said  rules,  orders,  and  regulations,  and  to 
make  and  substitute  others  in  lieu  thereof ; — 

Her  Majesty  is  therefore  pleased,  by  and  with  the  advice  of  her  Privy 
Council,  to  cancel  and  rescind  all  the  said  rules,  orders,,  and  regulations 
in  the  said  recited  orders  in  council  of  the  16th  day  of  January,  1 836,  and 
10th  day  of  August,  1836,  respectively  contained,  and  thereby  or  by 
either  of  them  approved,  and  to  approve  of  the  several  rules,  orders,  and 
regulations  contained  in  the  schedule  hereunder  written  or  hereunto 
annexed,  and  to  order,  as  it  is  hereby  ordered,  that  the  same  be  respec- 
tively observed  by  her  Majesty's  Supreme  Courts  of  Judicature  at  Fort 
William  in  Bengal,  Fort  St.  Ceorge,  and  Bombay  respectively,  by  the 
Court  of  Judicature  of  Prince  of  Wales'  Island^  Singapore,  and  Malacca, 
and  by  the  said  several  Courts  of  Sudder  Dewanny  Adawlut,  and  all 
other  Courts  of  Judicature  in  the  territories  under  the  government  of  the 
East -India  Company,  and  by  all  persons  whom  it  shall  or  may  concern. 
Whereof  the  Governor  General  and  the  Council  of  India,  the  Governor 
of  Fort  William  in  Bengal,  the  Governor  in  council  at  Fort  St.  G«orge, 
the  Governor  in  council  at  Bombay,  the  Governor  of  Agra,  the  Chief 
Justice  and  the  Judges  of  her  Majesty's  Supreme  Court  of  Judicature  at 
Fort  William  aforesaid,  the  Chief  Justice  and  Judges  of  her  Majesty's 
Supreme  Court  of  Judicature  at  Fort  St.  C^rge,  the  Chief  Justice  and 
Judges  of  her  Majest/s  Supreme  Court  of  Judicature  at  Bombay,  the 
Court  of  Judicature  of  Prince  of  Wales'  Island,  Singapore,  and  Malacca, 
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the  Judges  of  the  seyeral  Courts  of  Sudder  Dewanny  Adawlnt  in  the 
East  Indies,  and  the  Judges  of  all  other  Courts  of  Judicature  in  the  teiri- 
tories  under  the  government  of  the  East  India  Company,  and  all  other 
persons  whom  it  may  concern,  are  to  take  notice  and  govern  themselves 
accordingly.  (Signed)'  C.  C.  Grbvills. 

THB  SCHEDULE  ABOVE  REFERRED  TO. 

1.  That  from  and  afto  the  dlst  day  of  Decemher  next,  no  appeal  to 
her  Majesty,  her  heirs  and  successors,  in  council,  shall  be  allowed  by  any 
of  her  Majesty's  Supreme  Courts  of  Judicature  at  Fort  William  in  Ben- 
gal, Fort  St.  George,  Bombay,  or  the  Court  of  Judicature  of  Prince  of 
Wales'  Island,  Singapore,  and  Malacca,  or  by  any  of  the  Courts  of  Suddor 
Dewani^  Adawlut,  or  by  any  other  Courts  of  Judicature  in  the  territo- 
ries under  the  government  of  the  East-India  Company,  unless  the  petition 
for  that  purpose  be  presented  within  six  calendar  months  from  the  day  of 
the  date  of  the  judgment,  decree,  or  decrietal  order  complained  o^  and 
unless  the  value  of  the  matter  in  dispute  in  such  appeal  shall  amount  to 
the  sum  of  ten  thousand  Company's  rupees  at  least ;  and  that,  from  and 
after  the  said  31st  day  of  December  next,  the  limitation  of  five  thousand 
pounds  sterling,  heretofore  existing  in  respect  of  appeals  frt>m  the  presi- 
dency of  Fort  William  in  Bengal,  shall  wholly  cease  and  determine. 

2.  That  in  all  cases  in  which  any  of  such  courts  shall  admit  an  appeal 
to  her  Majesty,  her  heirs  and  successors  in  council,  it  shall  specially  certify 
on  the  proceedings  that  the  value  of  the  matter  in  dispute  in  such  appeal 
amounts  to  the  sum  of  ten  thousand  Company's  rupees  or  upwards,  which 
certificate  shall  be  deemed  conclusive  of  the  fact,  and  not  be  liable  to  be 
questioned  on  such  appeal  by  any  party  to  the  suit  appealed. 

d.  Provided  nevertheless,  that  nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  take  away,  diminish,  or  derogate  from  the 
undoubted  power  and  authority  of  her  Majesty,  her  heirs  and  sucoeasors, 
in  council,  upon  the  petition  at  any  time  of  any  party  aggrieved  by  any 
judgment,  decree,  or  decretal  order  of  any  of  the  aforesaid  courts,  to  admit 
an  appeal  therefrom  upon  such  other  terms,  and  upon  and  subject  to  such 
other  limitations,  restrictions,  and  regulations,  as  her  Majesty,  her  heurs 
and  successors,  shall  in  any  such  special  case  think  fit  to  prescribe. 

4.  That  on  the  arrival  of  the  transcripts  of  proceedings  in  an  appeal  to 
her  Majesty,  her  heirs  and  successors,  in  council,  from  any  of  the  said 
Courts  of  Sudder  Dewanny  Adawlut,  or  any  other  courts  in  the  East 
Indies  constituted  by  the  East-India  Company,  or  any  of  their  govern- 
ments from  which  an  appeal  lies  to  her  Majesty  in  council,  such  officer  of 
the  East-India  Company  as  the  Court  of  Directors  of  the  said  Company 
shall  from  time  to  time  appoint  shall  forthwith  give  notice  to  the  clerk  of 
the  council  thereof,  stating  at  the  same  time  the  names  of  the  parties  to 
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the  appeal,  and  the  date  of  the  decree  appealed  from,  and  that  such  notice 
shall  be  duly  registered  in  the  Council  Office. 

5.  That  the  said  transcripts  of  proceedings  shall  be  kept  at  the  East- 
India  House,  or  at  such  other  convenient  place  within  the  cities  of  London 
or  Westminster,  as  the  said  Court  of  Directors  shall  from  time  to  time 
appoint,  the  agents  respectively  conducting  and  defending  such  appeals  in 
this  country  being  at  liberty  to  take  all  the  necessary  copies  and  extracts 
from  the  said  proceedings,  and  to  examine  the  same  from  time  to  time ; 
and  it  shall  be  the  duty  of  such  officer,  by  himself  or  his  sufficient  deputy, 
to  produce  the  original  transcripts  before  the  Judicial  Committee,  upon 
the  hearing  of  such  appeal,  upon  due  notice  for  that  purpose  previously 
given,  and  upon  all  other  occasions  when  thereunto  required  by  the  Privy 
Council  or  the  Judicial  Committee. 

6.  That  in  default  of  the  petition  of  appeal  of  the  appellants  being 
lodged  in  the  Council  Office  within  three  calendar  months  from  the  regis- 
tration of  the  arrival  of  such  transcripts,  or  in  default  of  the  appellant's 
caseTbeing  carried  in  within  one  year  from  the  time  of  such  re^stration, 
the  respondent  shall  be  entitled  in  either  case  to  move  to  dismiss  the 
appeal  for  want  of  prosecution ;  and  in  the  event  of  the  respondent's  not 
bringing  in  his  case  within  one  year  from  the  time  of  such  registration^ 
the  appellant  shall  be  entitled  to  apply  to  have  the  case  heard  ex  parte, 

(Signed)  C.  C.  Grbvillb. 

The  right  of  appeal  given  by  the  charters  of  Bengal, 
Madras,  and  Bombay,  is  not  confined  to  decisions  of  a 
^wa/  character,  but  includes  interlocutory  orders. 

An  appeal,  however,  does  not  lie  from  decisions  or 
findings,  in  the  natm*e  of  verdicts,  on  the  common  law 
side  of  the  Supreme  Courts  of  those  presidencies ;  nor 
firom  decisions  or  findings,  in  the  nature  of  verdicts, 
made  upon  issues  emanating  from  the  equity  side  of 
those  courts.  An  important  judgment  of  the  Judicial 
Committee  deciding  these  points  was  accompanied  with 
the  following  observations  (^) : — 

Mr.  Baron  Parke, — ^^  In  this  case  a  motion  was  made  on  the  part  of  the 
respondent  to  dismiss  the  appeal  so  far,  as  it  was  an  appeal  from  the 
decision  of  the  Supreme  Court  of  Bombay  on  its  common  law  side,  in  the 
nature  of  a  verdict  on  an  issue  directed  on  the  equity  side  of  that  court,  it 

(*)  Nathoobboy  Ramdass  v,  Moolje  Madowdas,  2  Moore's  Indian  Appeal,  109. 
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being  admitted  that  the  appeal  was  competent,  so  far  as  it  related  to  the 
equity  suit. 

The  snit  was  instituted  by  the  appellants  to  recover  theii  shares  as  the 
residuary  legatees  of  the  estate  of  a  Hindoo  testator,  whose  executors  are 
represented  by  the  respondents.  The  answer  of  one  of  the  executors  set 
up  a  case  of  partnership  between  the  testator  and  himself,  and  a  right  to 
retain  the  amount  of  the  balance  due  firom  the  testator.  The  court  ulti- 
mately directed  two  issues  to  be  tried  on  the  common  law  side  of  the 
court :  one,  whether  there  was  such  a  partnership ;  and  the  other,  whether 
it  had  been  put  an  end  to.  The  court  on  the  common  law  side,  on  the 
trial  of  the  first  issue,  decided  that  there  was  a  partnership. 

There  was  no  motion  for  a  new  trial ;  but  the  court  on  the  common 
law  side,  by  an  order  of  the  2nd  Sept.  1836,  gaye  leave  to  appeaL 

On  the  19th  November,  1836,  the  cause  came  on  for  further  directioiks 
founded  on  the  issues ;  and  a  decree  was  made  referring  it  to  the  Master 
to  take  the  usual  accounts. 

On  the  28th  February,  1837,  leave  was  given  to  appeal  from  this  decree, 
on  condition  of  the  amending  of  the  petition  of  appeal,  and  stating  that 
leave  had  been  given  on  the  common  law  side  to  appeal  against  the  finding 
on  the  issues. 

On  the  12th  February,  1838,  an  order  nui  was  obtained  to  diachaige 
the  order  for  leave  to  appeal  against  the  finding  on  the  issues ;  and  on  the 
23rd  of  the  same  month  the  court  made  that  order  absolute,  and  the  leave 
to  appeal  was  rescinded ;  but  on  what  ground  does  not  appear. 

Notwithstanding  the  order  for  leave  to  appeal  of  the  2ud  of  September, 
1836,  was  so  rescinded,  the  appeal  was  lodged  in  the  Privy  Council  against 
the  finding  on  the  issues,  as  well  as  the  decree  on  the  equity  side  of  the 
19th  of  November,  1836  ;  and  it  is  contended  that  so  fiir  as  relates  to  the 
findings,  it  is  not  competent  for  the  appellant  to  prosecute  his  appeaL 
Under  these  circumstances  several  objections  were  taken  and  argued, 
which  the  court  will  now  dispose  of,  having  taken  time  for  consideration, 
on  account  of  the  practical  importance  of  some  of  them. 

One  objection  was,  that  under  the  Charter  of  Justice  of  Bombay,  it  is 
not  competent  to  appeal  against  any  determination  which  is  not  of  a  final 
character ;  which  does  not  settle  some  right,  or  impose  some  duty.  The 
Charter  of  Justice  of  Bombay  is  as  near  as  may  be  a  transcript  of  that  of 
Madras  of  the  33rd  Geo.  3.  The  Charter  of  Madras  follows  that  of 
Bengal  of  the  13th  of  Qeo.  3,  with  this  difference,  that  liberty  is  given  to 
appeal  against  any  judgment  or  determination  of  the  Supreme  Court  of 
Madras ;  whereas  the  liberty  to  appeal  is  given  in  the  Calcutta  Charter 
against  any  *^  judgment,  decree,  order,  or  rule,"  aflerwards  varying  the 
terms  to  **  judgment,"  "decree,"  or  "  decretal  order."  In  other  respects, 
the  provisions  in  each  are  substantially  the  same; and  we  are  all  of  opinion. 
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that  the  word  '<  determination  "  is  an  expression  at  least  equivalent  to  the 
terms  used  in  the  Bengal  charter ;  and  as  an  appeal  undoubtedly  lies  from 
all  decrees,  or  decretal  orders,  in  the  equity  side  of  the  Supreme  Court  at 
Calcutta,  it  does  equally  from  every  decree  or  decretal  order  on  the  equity 
side  of  the  Supreme  Court  of  Bombay  and  Madras. 

The  context  of  all  the  three  charters  shows  that  the  appeal  is  not  con* 
fined  to  cases  in  which  some  right  or  duty  is  finally  decided ;  and  the 
clause  limiting  the  value  in  dispute  to  ten  thousand  pagodas,  does  not 
apply  to  the  value  of  the  matter  in  dispute  involved  in  the  order,  but  to 
the  subject  of  the  suit  itself. 

But  then  it  is  said,  that  this  finding  of  the  court  on  its  common  law  side 
in  the  nature  of  a  verdict  is  a  *'  determination "  which  may  be  directly 
appealed  from.  Undoubtedly  such  a  verdict  in  a  common  law  suit  might 
be  indirectly  appealed  from  in  an  appeal  against  the  judgment  in  that  suit, 
which  is  founded  on  that  verdict,  the  evidence  as  well  as  the  finding  being 
brought  up  as  part  of  the  proceedings,  and  included  in  the  transcript. 
But  the  verdict  only  (prior  to  judgment  being  given)  could  not  be  appealed 
from  in  a  common  law  suit ;  nor  can  this  verdict  on  an  issue  directed  fr^m 
the  equity  side,  as  a  determination  in  a  common  law  suit. 

There  is,  indeed,  no  common  law  suit.  In  trying  the  issue,  the  court 
of  law  is  merely  ancillary  to  the  equity  court ;  it  investigates  facts,  and 
pronounces  its  opinion  upon  them,  merely  in  order  to  ground  some  fur- 
ther proceedings  in  the  equity  suit.  The  verdict  itself  is  no  proceeding 
in  the  equity  suit.  It  only  becomes  so  when  it  is  adopted  and  acted  upon 
in  that  suit.  It  stands  on  the  same  footing  as  the  finding  of  a  jury  in  a 
distinct  common  law  court ;  and  is  analogous  to  the  case  of  a  reference  to 
the  Master,  which,  when  confirmed  by  the  court,  and  not  before,  is  the 
subject  of  appeaL  If  a  party  objects  to  such  a  report,  he  must  except  to 
it ;  and  the  overruling  that  exception  and  confirming  the  report,  opens  the 
whole  question  of  the  propriety  of  the  finding  of  the  facts  contained  in  it 
to  the  review  of  the  court  above  ;  but  if  there  be  no  exception,  the  report 
is  not  open  to  such  revision. 

In  the  present  case  the  appellant,  meaning  to  object  to  the  finding  of 
the  court  on  the  facts,  should  have  applied  to  the  equity  side  for  a  new 
trial,  as  a  verdict  against  evidence ;  and  having  brought  all  the  evidence 
before  the  court,  the  refusal  of  a  new  trial  and  consequent  adoption  of  the 
finding  as  one  of  the  grounds  for  a  decree,  would  then  have  been  the  sub- 
ject of  appeal,  and  the  propriety  of  the  decision  on  the  facts  would  be  con- 
sidered and  decided  in  a  court  of  appeal.  But  as  the  appellant  did  not 
pursue  that  course,  he  must  be  taken  to  have  made  no  objection  to  the 
finding  ;  and  the  verdict  on  the  issue  of  which  the  posiea  is  the  only  evi- 
dence, is  to  be  treated  as  one  proof  of  the  truth  of  the  facts  in  the  cause 
involved  in  it,  and  may  be  acted  upon  accordingly.    I  say  as  one  proof — 
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not  a  conclttsive  proof,  because  it  might  happen  that,  in  the  opinion  of  the 
court  of  appeal,  the  evidence  in  the  cause  was  so  strong,  that  no  finding 
of  a  jury,  or  the  finding  of  the  court  below  itself,  ought  to  weigh  against  it. 

As  there  has  been  no  application  for  a  new  trial  in  this  case,  the  fiuts 
proved  on  the  issues  and  the  propriety  of  the  finding  upon  them  cannot 
now  be  brought  under  our  review ;  and  the  appeal  must  be  confined  to 
the  propriety  of  the  decree  on  further  directions  founded  on  theposisa  and 
the  evidence  in  the  cause. 

In  the  case  of  Chowdry  o.  Mnllick,  the  question  was  disposed  of  upon  a 
different  point  (>>}. 

Another  objection  taken  by  Mr.  Wigram  would  also,  in  our  opinion, 
be  fatal ;  viz.,  that  the  leave  to  appeal  granted  at  the  common  law  side, 
has  been  vacated  by  order  on  the  common  law  side  of  the  court ;  and  if  an 
appeal  would  lie  against  an  order  on  the'  common  law  side,  it  ought  to 
have  been  made  against  the  last  order,  which  stands  good  until  vacated. 
At  all  events,  there  is  now  no  liberty  to  appeal  against  the  finding  on  the 
issues ;  and  so  much  of  this  appeal,  therefore,  as  seeks  to  vary  or  alter  the 
judgments  of  the  Supreme  Court  on  the  issues  must  be  dismissed." 

The  proceedings  upon  Indian  appeals,  in  so  far  as  not 
specially  regulated  by  the  preceding  sections  of  the  3  &  4 
Will.  4,  c.  41,  and  by  the  preceding  order  in  council  of  the 
10th  April,  1838,  appear  to  be  the  same  as  upon  appeals 
from  Her  Majesty's  plantations,  colonies,  and  settlements 
abroad,  of  which  an  outline  has  been  already  given. 

In  1833,  there  being  an  arrear  of  appeals  from  the 
Sudder  Dewanny  Adawlut  Courts,  the  following  orders 
in  council  were  issued : — 

At  the  Court  at  St.  James's,  4th  of  Sept.  18d3. 

Present, — The  King's  most  excellent  Majesty  in  council. 

It  is  this  day  ordered  by  his  Majesty  in  council,  by  virtue  of  the  provi- 
sions of  an  act  passed  in  the  last  session  of  Parliament,  intituled,  ^'  An 
Act  for  the  better  Administration  of  Justice  in  his  Majest/s  Privy  Conor 
cil,"  that  the  United  Company  of  Merchants  of  England  trading  to  the  East 
Indies,  do  bring  to  a  hearing  before  the  Judicial  Committee  of  the  Privy 
Council,  on  the  16th  of  November  next,  or  as  soon  after  as  the  said  com- 
mittee may  require,  all  the  cases  of  appeal  mentioned  in  the  annexed  h'st, 
the  same  being  appeals  from  Courts  of  Sudder  Dewanny  Adawlut  in  the 

(i>)  Cited  by  the  AppeUante,  I  Moore's  Indian  Appeal,  358. 
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East  Indies,  in  which  no  proceedings  have  been  taken  in  England,  on 
either  side,  for  a  period  of  two  years  subsequent  to  the  admission  of  the 
said  appeals  respectively. 

(Signed)  C.  C.  Greyille. 

[Here  followed  a  list  of  cases  of  appeal,  containing  eighteen  from  Ben- 
gal>  ten  from  Madras,  and  fifteen  from  Bombay.^ 

At  the  Court  at  Brighton,  the  18th  of  November,  1833. 
Present, — The  King's  most  excellent  Majesty  in  council. 

Whereas  his  Majesty  was  pleased,  by  his  order  in  council  of  the  4th  of 
September  last,  to  order^  by  virtue  of  the  provisions  of  an  act  passed  in 
the  last  session  of  Parliament,  intituled,  "  An  Act  for  the  better  Adminis- 
tration of  Justice  in  his  Majesty's  Privy  Council,"  that  th^  United.Company 
of  Merchants  of  England  trading  to  the  Blast  Indies  should  bring  to  a 
hearing  before  the  Judicial  Committee  of  the  Privy  Council,  on  the  16th 
of  November  then  next,  or  as  soon  after  as  the  said  committee  might 
require,  certain  cases  of  appeal  from  the  Courts  of  Sudder  Dewanny 
Adawlut,  mentioned  in  the  list  to  the  said  order  annexed :  And  whereas 
it  hath  been  deemed  expedient  by  his  Majesty  in  council  that  such  further 
directions  as  are  hereinafter  contained  should  be  given  with  respect  to  the 
said  appeals ;  his  Majesty  is  therefore  pleased,  by  and  with  the  advice  of 
his  Privy  Council,  and  in  pursuance  of  the  provisions  of  the  aforesaid  act, 
to  order,  and  it  is  hereby  ordered,  that  the  said  United  Company  of  Mer- 
chants of  England  trading  to  the  East  Indies,  do  appoint  agents  and 
counsel  for  the  different  parties  in  the  appeals  mentioned  in  the  said  list, 
to  transact  and  do  all  such  matters  and  things  as  have  been  usually  trans- 
acted and  done  by  agents  and  counsel  for  parties  in  appeals  to  his  Majesty 
in  council  from  his  Majesty's  colonies  or  plantations  abroad. 

Provided  nevertheless,  that  if  in  any  particular  case  or  cases  it  shall 
appear  that  the  appointment  of  agents  or  counsel  as  aforesaid  will  not  be 
necessary,  then  it  is  hereby  further  ordered,  that  the  said  United  Company 
do  STUspend  the  appointment  of  agents  or  counsel  in  such  case  or  cases,  and 
do  report  thereon  to  the  Judicial  Committee  of  the  Privy  Council,  in  order 
that  the  said  committee  may  give  such  directions  as  to  them  may  seem 
proper. 

(Signed)  C.  C.  Grbville. 

At  the  Court  at  Brighton,  the  18th  Nov.  1833. 
Present, — The  King's  most  excellent  Majesty  in  council. 

Whereas  by  an  act  passed  in  the  3rd  and  4th  years  of  his  Majesty's  reign, 
intituled,  '*  An  Act  for  the  better  Administration  of  Justice  in  his  Majesty's 
Privy  Council,"  it  is  enacted,  that  it  shall  be  lawful  for  his  Majesty  in 
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oouncil  to  give  directions  to  the  United  Company  of  Merchants  of  England 
trading  to  the  East  Indies,  for  bringing  to  a  hearing  the  appeals  therein 
mentioned,  and  for  appointing  agents  and  counsel  for  the  difierent  parties 
in  sach  appeals,  and  to  make  sach  orders  for  security  and  payment  of  the 
costs  thereof  as  his  Majesty  in  council  shall  think  fit. 

Therefore  his  Majesty  is  pleased,  by  and  with  the  advice  of  his  Priyy 
Council,  to  order,  and  it  is  hereby  ordered,  that  the  said  Company  shall 
be  entitled  to  demand  payment  of  their  reasonable  costs  of  bringing 
appeals  to  hearing  by  yirtue  of  the  said  act,  to  such  an  amount  and  firom 
such  party  and  parties,  and  shall  have  such  lien  for  the  said  costs  upon 
all  moneys,  lands,  goods,  and  property  whatsoeTor  which  may  be  recovered 
in  such  appeals,  and  upon  all  deposits  which  may  have  been  made,  and  nil 
securities  which  may  have  been  given  in  respect  of  such  appeals,  as  the 
Judicial  Committee  of  the  Privy  Council  shall  in  each  case  direct. 

These  orders  will  be  renewed  whenever  it  happens  from 
time  to  time  that  there  are  any  appeals  from  the  Native 
courts  which  stand  over  for  prosecution  by  the  East  India 
Company. 
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^pftsln  antr  Jl^okmttti  ttom  Sfetnt^. 


Order  in  Council  cf  \^ih  May^  1572,  735. — Rah  m  to  Value  and  as 
to  Time,  7S6.—Doleance8,  7S7 .—Re  Gould,  ih.—Re  Whi^eld,  788. 

It  appears  probable,  that  with  this  island  the  Privy 
Council  commenced  the  exercise  of  its  functions  as  a 
Court  of  Review ;  the  following  order  being  the  earliest 
indication  of  an  appellate  jurisdiction  to  be  found  in  its 
records : — 

At  St.  James's,  the  Idth  May,  1572. 
The  L.  Keeper,  |      The  L.  Chamberlaine, 


The  Earle  of  Sussex, 
The  Earl  of  Leicester, 
The  Lord  Admirall, 


The  L.  Burgh  ley, 
Mr.  Thresaurer. 


Nota  B.  Whereas  certain  petitions  have  been  exhibited  to  my  Lords  of 
the  Council  by  Helier  de  Carteret,  L.  of  St.  Owne  in  the  Isle  of 
Jersey,  one  of  the  Jurats  of  Justice  there,  as  well  in  his  own  name  as  in 
the  name  of  the  rest  of  the  Jurats  of  Justice  of  that  isle,  for  the  reforma- 
cion  of  certain  incouTeniences  [existing^  in  some  points  of  the  laws  of  that 
isle,  and  the  manner  of  executing  the  same ; — the  said  lords  recommending 
the  said  petitions  to  be  considered  by  the  Queen  s  Majesty's  Attorney- 
general  with  the  Judge  of  the  Admiraltie,  or  some  others  learned  in  the 
civil  lawes.  Upon  the  retom  of  their  opinions,  under  the  hand  of  the 
Attorney-general  and  the  Judge  of  the  Admiraltie,  it  was  commanded  by 
my  said  lords  that  an  order,  touching  those  petitions  and  for  reformacion 
in  those  cases  to  be  had,  should  be  written  down  in  the  council  book  in 
manner  and  form  following.  And  that  a  coppie  thereof  should  be  delivered 
to  the  said  L.  of  St.  Owne  in  parchment,  subscribed  by  the  lords  then  present 
in  council,  to  the  intent  the  same  might  be  notified  to  the  inhabitants  of  the 
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said  isle  by  the  [Yiscoant]]  of  the  said  isle,  and  by  report  of  the  said  Lord 
St.  Owne,  and  from  that  time  forth  to  be  observed  and  kept  in  all  pointa 
accordingly. 

First,  That  no  appeal  be  admitted  or  allowed  from  any  sentence  or 
judgment  in  any  matter  or  cause  not  exceeding  the  value  or  sum  of  seven 
pounds  sterling  of  current  English  money. 

That  no  appeal  in  any  cause  or  matter,  great  or  small,  be  permitted  or 
allowed  before  the  same  matter  be  fully  examined  and  ended  by  definitive 
sentence,  or  other  judgment  having  the  force  or  effect  of  a  sentence 
definitive* 

That  every  appeal  shall  be  presented  within  three  months  next  ensuing 
the  sentence  or  judgment  given  therein,  except  there  be  in  the  cause  a 
lett  or  impediment  to  be  proved  before  their  Lordships,  being  the  judges 
of  appeab,  and  by  their  Lordships  allowed. 

That  no  appeal  be  hereafter  received  without  the  coppie,  as  well  of  the 
sentence  or  judgement,  as  also  of  the  whole  greffe  of  the  cause,  closed 
together  under  the  seal  of  the  Isle.  And,  that  there  be  no  lett  or  hin- 
drance to  the  appellants  in  hearing  thereof.  It  is  ordered  by  the  said  Lords 
that  the  Bailliff  and  Jurats  of  the  Isle,  from  whom  the  appeal  shall 
be  made,  shall  upon  request  made  to  them  deliver  or  cause  to  be  de- 
livered to  the  said  parties  appellants  the  said  coppie  within  eight  days  after 
such  request. 

By  an  order  in  council  of  the  19th  May,  1671,  it  was 
ordered, 

That  no  appeal  for  moveable  goods  or  personal  estate  be  henceforth 
allowed  unless  it  be  of  the  value  of  three  hundred  livres  toumois  per 
annum ;  nor  for  inheritances  or  other  real  estate,  unless  of  the  value  of  five 
livres  toumois  per  annum. 

The  only  rule  as  to  time  appears  to  be,  that  the  act  of 
the  court  below,  or  official  transcript  of  the  decree  ap- 
pealed from,  must  be  lodged  at  the  Council  Office  within 
three  months  from  the  date  of  the  decree. 

An  order  is  then  issued  from  the  Council  Office,  as 
follows : — 

Whereas,  Sec,  Which  appeal  was  this  day  entered  in  the  register  of 
council  causes.  These  are  therefore  to  will  and  require  you  to  summon  tiie 
said  respondent  to  appear  at  this  board,  and  answer  the  appellant  in  the 
matter  of  the  said  appeal  within  forty  days  from  such  your  summons. 
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And  for  bo  doing  this  shall  he  your  sufficient  warrant.   From  the  Council 
Chamher,  the  day  of  &c. 

This  order  is  addressed  "  To  the  Viscount  of  the  Island 
of  Jersey,  or  any  other  her  Majesty's  oflScers  there  whom 
it  may  concern." 

If  the  respondent  make  appearance  in  due  time,  the 
lodgment  of  the  printed  cases  on  both  sides  is  subject  to 
the  regulations  already  pointed  out  {'). 

If,  however,  the  respondent  fail  to  make  appearance, 
the  appellant,  as  a  matter  of  course,  may,  on  affidavit 
that  the  former  order  has  been  duly  executed,  obtain  a 
peremptory  order  requiring  the  respondent  to  appear 
within  six  weeks. 

The  proceedings,  in  other  respects,  appear  to  be  the 
same  as  upon  appeals  from  her  Majesty's  plantations, 
colonies,  and  settlements  abroad,  of  which  an  outline 
has  been  already  given. 

Besides  appeals,  the  inhabitants  of  Jersey  come  occa- 
sionally to  the  Privy  Council  for  relief,  by  way  of  dote- 
ance ;  a  species  of  remedy  which  forms  the  subject  of 
the  order  in  council  of  the  19th  May,  1671,  by  which  it  is 
ordered, — 

That  doleances  heing  of  an  odious  nature,  as  intended  principally 
against  the  judges,  whose  honour  is  to  he  maintained  for  the  sake  of 
justice, — in  case  the  complainant  shall  not  make  good  his  doleance,  his 
Majesty,  hy  the  advice  of  the  council,  will  lay  such  fine  upon  the  party 
failing  as  the  case  shall  require. 

In  re  Gould  (**),  it  was  determined  by  the  Judicial 
Committee  that  petition  and  doleance  against  an  act  of 
the  states  of  Jersey  was  not  sustainable  in  the  Privy 
Council,  the  petitioners  having  their  remedy  in  the  island 
for  any  damage  suffered  by  them  in  the  execution  of  the 

(')  See  outline  of  proceedings  before  the  Judicial  Committee^  fupra. 
(>»)  2  Moore,  P.  C.  Ca.  188. 

Sb 
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act,  and  not  being  entitled  to  apply  in  the  first  instance 
to  the  King  in  council. 

On  the  31st  Oct,  1836,  George  Whitfield  was  con- 
demned by  the  Royal  Court  of  Jersey  for  a  breach  of  the 
revenue  laws  of  that  island,  and  fined  3,989/.  1^.  8d^  and 
execution  was  duly  awarded  against  him. 

On  the  15th  February,  1837,  he  presented  a  doleance 
and  petition  to  the  King  in  council,  alleging  that  the 
proceedings  against  him  were  ex  parte  and  irregular. 
The  Royal  Court  of  Jersey  forwarded  (in  pursuance  of  an 
order  by  the  Privy  Council)  their  answer  to  this  doleance 
and  petition ;  stating  (among  other  things)  that  the  peti- 
tioner had  appeared  by  his  counsel ;  and  that  if  he  had 
had  any  grounds  of  complaint,  he  ought  to  have  appealed 
to  the  full  number  of  the  Royal  Courts  before  bringing 
his  case  before  his  Majesty  in  council. 

Upon  argument,  the  Judicial  Committee  decided  as 
follows : — 

Lord  Brougham. — ^'  The  petitioner  appears  to  have  mistaken  his  way. 
There  was  no  ground  for  his  complaining  here  as  of  a  doleance,  for 
the  coort  below,  so  far  from  misconducting  themselves,  pronounced  the 
only  judgment  they  could, — ^proceeding  on  the  assumption  that  the 
appearance  of  counsel  for  the  petitioner  was  properly  authorized.  When, 
however,  a  court  find  that  a  suitor  has  been  improperly  represented,  and 
that  the  court  has  been  misled,  it  will  interfere.  The  petitioner  should 
have  applied  on  that  ground  to  the  court  below;  and,  if  refused,  he 
would  have  had  a  remedy  by  appeal.  Not  having  taken  that  coarse,  he 
has  precluded  himself  from  raising  the  objection  in  the  proper  form ;  but 
considering  the  peculiar  circumstances  of  the  case,  and  the  great  hardship 
inflicted  on  him  by  the  judgment  being  made  final  against  him,  without 
in  fact  his  being  ever  heard  on  the  merits,  their  Lordships  feel  disposed  to 
advise  her  Majesty  to  replace  him  in  the  court  below  in  the  same  situatioo 
he  would  have  been  in  had  counsel  continued  to  act  for  him,  and  not 
withdrawn  upon  the  petitioner's  supposition  that  the  court  could  not  pro- 
ceed without  his  personal  appearance.  This,  however,  must  be  upon  the 
terms  of  the  petitioner  paying  all  the  costs  incurred.  The  doleance  and 
petition  must  be  dismissed,  as  it  is  no  case  for  a  doleance ;  but  the  cause 
will  be  remitted  back  to  the  Royal  Court  of  Jersey." 
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It  is  observed  by  Mr.  Knapp  (^),  that  whenever  the 
RoyaJ  Courts  of  Jersey  and  Guernsey  refuse  permission 
to  appeal,  and  a  petition  for  leave  to  appeal .  is  presented 
to  the  King  in  council,  a  letter  is  sent  to  those  courts 
from  the  Council  Office,  desiring  them  to  state  the  rea- 
sons of  their  refusal;  to  which  they  return  answers 
signed  by  their  bailiffs.  This  practice  is  confined  to  the 
islands  of  Jersey  and  Guernsey. 
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^a^al0  ftont  (6twcntit^. 


€€ 


An  order  in  council  of  the  13th  May,  1823,  provides. 
That  appeals  to  his  Majesty  in  council  shall  be  confined 

to  cases  where  the  object  in  dispute,  if  real  property, 

amounts  to  the  value  of  10/.  sterUng  per  annum ;  or  if 

personal,  of  200/.  sterling.*' 

The  practice  upon  appeals  from  this  island  has  been 

assimilated  to  the  practice  upon  appeals  from  Jersey  (d). 

(0  2  P.  C.  Ca.  201.  execution  of  any  order  taken  in  the 

(d)  An  old  Order  in  Connoil  (28th  Court  of  Chief  Pleas,  nor  in  Cries  of 

Avgnst,  isao)  declares  ^that  it  shall  Haro,"  in  the  Island  of  Jersey.     2 

not  be  lawful  to  appeal  in  any  cause  Knapp,  201. 

criminal  or  of  correction,  nor  from  the 
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^pptalfi  ttom  ffyt  S0le  of  illan. 


Earliest  Appeal  from  this  Island^  740. — Grounds  of  its  Reception^  ib. — 
Courts  beloWj  741. — Appealable  Amount^  ib. — Limitations  ofTime^  ib. 

The  first  example  of  an  appeal  from  this  island  to  the 
Privy  Council  was  in  the  well-known  case  of  Christian 
V.  Corren,  of  which  there  is  the  following  report  in 
Peere  Williams  (»). 

The  subject  cannot  be  deprived  of  his  right  to  appeal  bj  anj  words  in 
the  King's  grant  to  that  purpose,  much  less  if  the  grant  be  silent  in  that 
particular. 

The  Earl  of  Derby,  king  of  the  Isle  of  Man,  made  a  decree  in  that 
island  concerning  lands  there^  and  the  person  against  whom  the  decree 
was  made  appealed  hither. 

One  (and  indeed  the  principal)  question,  was  whether  an  appeal  did  lie 
before  the  King  in  council,  there  being  no  reservation  in  the  grant  made  of 
the  Isle  of  Man  by  the  crown  of  the  subject's  right  to  appeal  to  the 
crown. 

And  it  was  urged  for  the  appeal  by  myself  (who  alone  was  of  oounsel 
with  the  appelUnt),  that  it  appearing  in  this  case,  that  Henry  IV.  had 
granted  the  Ise  of  Man  to  the  Earl  of  Derby's  ancestors,  to  hold,  by 
homage  and  other  services,  though  there  was  no  reservation  of  the  sub- 
ject's right  of  appeal  to  the  crown,  yet  this  liberty  was  plainly  implied. 

For  that  such  liberty  of  appeal  lay  in  all  cases  where  there  was  a  te&me 
of  the  crown ;  that  it  was  the  right  of  the  subjects  to  appeal  to  the 
sovereign  to  redress  a  wrong  done  to  them  in  any  court  of  justice;  nay,  if 
there  had  been  any  express  words  in  the  grant  to  exclude  appeals,  thef 

(•)  Vol.  i.  p.  329. 
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had  been  void;  because  the  subjects  had  an  inherent  right,  inseparable 
firom  them  as  subjects,  to  apply  to  the  crown  for  justice.  And,  on  the 
other  hand,  the  king,  as  the  fountain  of  justice,  had  an  inherent  right, 
inseparable  from  the  crown,  to  distribute  justice  among  his  subjects ;  and 
if  this  were  a  right  in  the  subjects,  no  grant  could  deprive  them  of  it :  the 
consequence  of  which  would  be,  that  in  all  such  cases,  viz.,  where  there 
were  words  exclusiye  of  such  right  of  appeal,  the  king  would  be  con- 
strued to  be  deceived,  and  his  grant  void :  also  precedents  were  cited  in 
point. 

Lord  Chief  Justice  Parker,  (y)  who  assisted  at  council  upon  this  occasion, 
thought  that  the  King  in  council  had  necessarily  a  jurisdiction  in  this 
case,  in  order  to  prevent  a  failure  of  justice ;  and  took  notice,  that  if  a 
copyholder  should  sue  by  petition  in  the  lord's  court,  upon  which  the 
lord  should  give  judgment,  though  no  appeal  or  writ  of  error  would  lie  of 
such  judgment,  yet  the  Court  of  Chancery  would  correct  the  proceedings, 
in  case  anything  were  done  therein  against  conscience. 

Whereupon  their  Lordships  proceeded  in  this  appeal,  and  determined 
in  favour  of  the  appellant ;  and  it  is  observable  that  Lord  Derby  also,  at 
length,  rather  than  that  some  things  in  the  grant  made  by  the  crown  to 
his  ancestors  should  be  looked  into,  chose  to  submit  that  the  matters  in 
question  on  the  appeal  should  be  examined  by  the  King  in  council. 

A  communication  received  by  Mr.  Reeve  from  the  Isle 
of  Man  states  that  appeals  lie  to  the  Queen  in  Council 
**  from  all  judgments  of  the  Keys,  the  Governor,  or  Lieu- 
tenant-Governor, the  Chancery  and  Exchequer,  except  in 
cases  provided  otherwise  by  statute,  and  in  certain  inter- 
locutory judgments.** 

The  same  communication  states  that  "there  is  no 
amount  limited  below  which  an  appeal  cannot  be 
brought  ;'*  but  adds  that  it  "  must  be  prosecuted  within 
six  months  from  the  date  of  the  judgment  appealed 
from ;— by  Act  of  Tynwald,  of  11th  August,  1736." 

(**)  Afterwards  Lord  Chancellor  Macclesfield. 
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Limitation  of  Time,  742.-^Mode  of  Proceeding,  ih.^ Hearing,  748.— 
Appeals  from  the  Vice  Admiralty  Courts,  ih,-^EiUe  as  to  Execution, 
ib. — Act  transferring  Jurisdiction  of  Court  of  Delegates  to  the  Privy 
Council,  ih,^ Sections  of  S  ^  4  TV.  IV,,  c.  41,  applicable  to  these 
Appeals,  745,— Orders  in  Council,  746,— Points  of  Practice,  749. 

The  practice  in  these  appeals  is  exclusively  confined 
to  proctors,  who  conduct  causes  according  to  rules  of 
which  the  legal  profession  at  large  have  been  kept  in 
ignorance  (•). 

From  Mr,  Swabey,  however,  the  registrar  of  the  High 
Court  of  Admiralty,  I  coUect  that  appeals  may  be  as- 
serted before  the  Judge  at  the  time  of  sentence,  or  may  be 
interposed  before  a  notary  within  fifteen  days  thereafter. 

In  both  instances  the  appeal  must  be  prosecuted  within 
a  year  and  a  day  from  the  date  of  the  sentence  com- 
plained of. 

The  mode  of  prosecution  is  by  lodging  the  petition  in 
the  Registry  of  the  Admiralty,  which  is  the  proper 
oflice  for  the  reception  of  ecclesiastical,  maritime,  and 

(*)  Some  years  ago  a  treatise  was  abroad.    A  certain  number  of  copies 

prepared,  I  believe,  with  great  ability,  was  printed, — ^as  many  as  was  required 

under  the  auspices  of  Government,  by  for  the  nse  of  the  officers  of  those  tn- 

Mr.  Swabey,  for  the  purpose  of  regu-  bunals ;  but  the  work  has  been  stu- 

lating  the  practice  of  the  Ecclesiastical  dionsly  withheld  from  the  profane  eye 

and  Maritime  Courts   at   home  and  of  the  general  public. 


OF  ECCLESIASTICAL  AND  MARITIME   APPEALS.        743 

prize  appeals.  It  is  transmitted  thence  to  the  Privy 
Council  OflSce ;  submitted  to  her  Majesty ;  and  referred 
in  the  ordinary  course  to  the  Judicial  Committee. 

After  various  proceedings  at  Doctors'  Commons,  before 
the  Surrogates  of  the  Privy  Council,  the  cause,  in  due 
time,  comes  on  for  argument. 

At  the  hearing,  the  same  course  is  followed  as  in  other 
appeals  before  the  Judicial  Committee.  The  old  civilian 
practice  of  beginning  by  supporting,  and  concluding  by 
impeaching,  the  sentence  complained  of,  is  put  an  end  to; 
and  now  the  appellant  opens,  the  respondent  is  then 
heard,  and  the  case  is  closed  by  a  reply  from  the  appellant. 

On  appeals  from  the  Vice-Admiralty  Courts  abroad, 
bail  must  be  given  in  the  sum  of  100/.  to  answer  costs. 

The  rule  in  all  cases  is,  that  the  court  below  may  pro- 
ceed to  execute  the  sentence  complained  of,  provided  the 
respondent  give  bail  to  abide  the  event  of  the  appeal. 

I  annex  the  act  of  the  2  &  3  Will.  4,  c.  92,  transferring 
the  powers  of  the  High  Court  of  Delegates,  both  in  eccle- 
siastical and  maritime  causes,  to  the  Privy  Council ;  the 
particular  sections  of  the  act  of  the  3  &  4  Will.  4,  c.  41, 
peculiarly  applicable  to  the  ecclesiastical  and  maritime 
tribunals ;  the  order  in  council  of  the  9th  December,  1833, 
regulating  appeals  from  these  to  the  Privy  Council ;  and 
the  order  in  council  of  the  10th  December,  1833,  ap- 
pointing surrogates  for  the  Privy  Council  in  Doctors' 
Commons. 


AnAotqfthe^  and^  Will,  IV,  e. 92,  for tramferring  the Powert rf the Hiffh  Courtof 
Deleffatee,  both  in  Eceieeiasiical  and  Maritime  Catuea,  to  Hie  Majetty  in  CottnciL 
Whereas  by  an  act  paaeed  in  the  twenty-fifth  year  of  the  reign  of  King  Henry  the 
Eighth,  and  intituled  **  The  Submiflaion  of  the  Clergy  and  Restraint  of  Appeals,''  it  is 
(amongst  other  things)  provided,  that  for  lack  of  jnsttoe  at  or  in  any  of  the  Courts  of 
the  Archbishops  of  this  realm,  or  in  any  of  the  King's  dominions,  it  should  be  lawful 
to  the  parties  grieved  to  appeal  to  the  King's  Majesty  in  the  King's  Court  of  Chan- 
cery ;  and  that  upun  every  such  appeal  a  commission  should  be  directed  under  the 
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great  seal  to  saeh  penoDB  as  shonld  be  named  by  the  King's  Highnew,  bis  heitB  or 

Bucceflsors,  like  as  in  case  of  appeal  from  the  Admirab'  Court,  to  hear  and  definitiTely 

determine  such  appeals,  and  the  caoses  oonoeming  the  same  ;  which  oommianonerB  so 

by  the  King's  Highness,  his  heirs  or  sacoessorB,  to  be  named  or  appointed,  shoold 

have  full  power  and  authority  to  hear  and  definitively  determine  every  such  appeal, 

with  the  causes  and  all  circumstances  concerning  the  same  ;  and  that  such  judgment 

and  sentence  as  the  said  commissioners  should  make  and  decree  in  and  upon  any  sndi 

appeal  should  be  good  and  effectual,  and  also  definitive,  and  that  no  further  appeals 

ahould  be  had  or  made  from  the  said  commisuoaers  for  the  same ;  and  that  all  manmffr 

of  provocations  and  appeals  thereafter  to  be  had,  made,  or  taken,  from  the  joriadiction 

of  any  abbots,  priors,  or  other  heads  and  governors  of  monasteries,  abbeys,  priories, 

and  other  houses  and  places  exempt,  in  such  cases  as  they  were  wont  or  might  afore 

the  making  of  the  act  now  in  recital,  by  reason  of  grants  or  liberties  of  such  places 

exempt,  to  have  or  make  immediately  any  appeal  or  provocation  to  the  Bishop  of 

Rome,  otherwise  called  Pope,  or  to  the  see  of  Rome^  in  all  those  cases  every  penon 

and  persons  having  cause  of  appeal  or  provocation  should  and  might  take  and  make 

their  appeals  and  provocations  inunediately  to  the  King's  Majesty  of  this  realm,  into 

the  Court  of  Chancery,  in  the  manner  and  form  as  they  used  afore  to  do  to  the  see  of 

Rome  ;  which  appeals  and  provocations  so  made  should  be  definitively  determined  by 

authority  of  the  King's  commission  in  such  manner  and  form  as  was  in  the  said  act 

now  in  recital  above  mentioned,  so  that  no  archbishop  or  bishop  of  this  realm  should 

intermit  or  meddle  with  any  such  appeals  otherwise  or  in  any  other  manner  than  they 

might  have  done  afore  the  making  of  the  act  now  in  recital  ;  anything  in  the  act  now 

in  recital  to  the  contrary  thereof  notwithstanding  :  And  whereas  by  an  act  passed  in 

the  eighth  year  of  the  reign  of  Queen  Elizabeth,  and  intituled  *'  For  the  avoiding  of 

tedious  Suits  in  Civil  and  Marine  Causes,"  it  is  provided,  that  every  sudi  judgment 

and  sentence  definitive  as  should  be  given  and  pronounced  in  any  civil  and  marine 

cause,  upon  appeal  lawfully  to  be  made  therein  to  the  Queen's  Majesty  in  her  Hi^- 

ness's  Court  of  Chancery,  by  such  commissioners  or  delegates  as  should  be  nominated 

and  appointed  by  her  Majesty,  her  heirs  or  successors,  by  commission  under  the  half 

seal,  as  it  had  been  theretofore  used  in  such  cases,  should  be  final,  and  that  no  further 

appeal  should  be  made  from  the  said  judgment  or  sentence  definitive^  or  from  the 

said  commissioners  or  delegates,  for  or  in  the  same  ;  any  law,  usage,  or  custom  to  the 

contrary  notwithstanding :  And  whereas  the  persons  who  from  time  to  time  have  been 

appointed  commissioners  by  commission  under  the  great  seal  or  under  the  half  seal, 

by  virtue  of  the  authority  of  either  of  the  herein-before  recited  acts,  have  been  corn- 

monly  called  **  The  High  Court  of  Delegates :"  And  whereas,  notwithstanding  the 

herein-before  recited  acts,  the  King's  Majesty  for  the  time  being  hath  out  of  his  royal 

favour  occasionally  granted,  upon  petition  to  him  in  council  made  for  that  purpose,  a 

commission  under  the  great  seal  authorizing  the  commissioners  therein  named  to 

review  the  judgments  and  decrees  of  the  High  Court  of  Delegates  so  appointed  as 

aforesaid  :  And  whereas  it  is  expedient  that  the  herein-before  recited  act  of  the  eighth 

year  of  Queen  Elizabeth,  and  also  so  much  of  the  herein-before  recited  act  o£  the 

twenty-fifth  year  of  King  Henry  the  Eighth  as  relates  to  the  appeal  to  his  Majesty  in 

Chancery,  should  be  repealed,  and  that  all  the  powers  which  by  virtue  of  either  of  the 

said  acts  have  or  might  have  been  enjoyed  by  the  said  High  Court  of  Delegates  should 

be  in  future  exercised  by  his  Majesty  in  council,  and  that  no  such  commission  of 

review  as  aforesaid  should  hereafter  be  granted  ;  be  it  therefore  enacted  by  the  King^ 

most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiiitoal  and 

temporal,  and  Conmions,  in  this  present  Parliament  assembled,  and  by  the  authori^ 

of  the  same,  that  the  herein-before  recited  act  of  the  twenty-fifth  year  of  the  reign  of 

King  Henry  the  Eighth,  so  far  as  relates  to  any  power  thereby  given  to  appeal  in  any 
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ease  to  the  King's  Majesty  in  his  High  Court  of  Chancery^  and  so  far  as  the  same 
empowers  his  Majesty  to  grant  a  comnussion  under  the  great  seal  authorizing  the 
persons  therein  named  to  hear  and  determine  such  appeals,  shall,  as  firam  the  first  day 
of  Fehruary  one  thousand  eight  hundred  and  thirty-three,  be  and  the  same  is  hereby 
repealed. 

II.  And  be  it  also  enacted,  that  the  herein-before  recited  act  of  the  eighth  year  of 
the  reign  of  Queen  Elizabeth  shall,  as  firom  the  first  day  of  February  one  thousand 
eight  hundred  and  thirty-three,  be  and  the  same  is  hereby  repealed. 

III.  And  be  it  further  enacted,  that  from  and  after  the  said  first  day  of  Februaiy 
one  thousand  eight  hundred  and  thirty-three  it  shall  be  lawful  to  and  for  every  person 
who  might  heretofore,  by  virtue  of  either  of  the  said  recited  acts,  have  appealed  or 
made  suit  to  his  Majesty  in  his  High  Court  of  Chancery,  to  appeal  or  make  suit  to  the 
King's  Majesty,  his  heirs  or  successors,  in  council,  within  such  time,  in  such  manner, 
and  subject  to  such  rules,  orders,  and  regulations  for  the  due  and  more  convenient 
proceeding,  as  shall  seem  meet  and  necessary,  and  upon  such  security,  if  any,  as  his 
Majesty,  his  heirs  and  successors,  shall  from  time  to  time  by  order  in  council  direct ; 
and  that  the  King's  Majesty,  his  heirs  and  successors,  in  council,  shall  thereupon  have 
power  to  proceed  to  hear  and  determine  every  appeal  and  suit  so  to  be  made  by  virtue 
of  this  act,  and  to  make  all  such  judgments,  orders,  and  decrees  in  the  matter  of  such 
appeal  or  suit  as  might  heretofore  have  been  made  by  his  Majesty's  commissioners 
appointed  by  virtue  of  either  of  the  herein-before  recited  acts  if  this  act  had  not  been 
passed ;  and  that  every  such  judgment,  order,  and  decree  so  to  be  made  by  the  King's 
Majesty,  his  heirs  and  successors,  shall  have  such  and  the  like  force  and  effect  in  all 
respects  whatsoever  as  the  same  respectively  would  have  had  if  made  and  pronounced 
by  the  aforesaid  High  Court  of  Delegates  ;  and  that  every  such  judgment,  order,  and 
decree  shall  be  final  and  definitive,  and  that  no  commission  shall  hereafter  be  granted 
or  authorized  to  review  any  judgment  or  decree  to  be  made  by  virtue  of  this  act. 

IV.  Provided  always,  and  be  it  enacted,  that  nothing  herein  contained  shall  extend 
to  affect  any  appeal  now  pending,  or  which  before  the  said  first  day  of  February  one 
thousand  eight  hundred  and  thirty-three  may  be  pending,  to  his  Majesty  in  Chancery, 
by  virtue  of  either  of  the  herein-before  recited  acts,  or  to  affect  the  right  of  his 
Majesty  to  grant  any  such  commission  under  the  great  seal  or  under  the  half  seal  as 
aforesaid,  to  hear  and  adjudicate  upon  any  appeal  so  now  pending,  or  which  may  before 
the  said  first  day  of  February  one  thousand  eight  hundred  and  thirty-three  be  pend- 
ing ;  and  that  every  judgment  or  decree  of  the  said  High  Court  of  Delegates,  by  virtue 
of  either  of  the  said  recited  acts,  already  made  or  hereafter  to  be  made,  in  any  cause 
so  now  pending  or  which  shall  be  so  pending  as  aforesaid,  shall  have  such  and  the  like 
force  and  effect  in  all  respects  as  if  this  act  had  not  been  passed. 


Sectiofu  II.  and  XXIX.  <(fthe  ^  and  4  WUl.  IF.,  e.  41,  appliadbU  to  EeclesiatHeai 

and  Maritime  Causes, 
II.  And  be  it  further  enacted,  that  from  and  after  the  1  st  day  of  June,  1833,  all  appeals 
or  applications  in  prize  suits,  and  in  all  other  suits  or  proceedings  in  the  Courts  of  Admi- 
ralty, or  Vice  Admiralty  Courts,  or  any  other  court  in  the  plantations  in  America,  and 
other  his  Majesty's  dominions,  or  elsewhere  abroad,  which  may  now,  by  virtue  of  any 
law,  statute,  commission,  or  usage,  be  made  to  the  High  Court  of  Admiralty  in  England, 
or  to  the  Lords  Commissioners  in  prize  cases,  shall  be  made  to  his  Majesty  in  council, 
and  not  to  the  said  High  Court  of  Admiralty  in  EngUuid,  or  to  such  Commissioners  as 
aforesaid  ;  and  such  appeals  shall  be  made  in  the  same  manner  and  form,  and  within 
such  time  wherein  such  appeals  might,  if  this  act  had  not  been  passed,  have  been  made 
to  the  said  High  Court  of  Admiralty,  or  to  the  Lords  Commissioners  in  prize  cases 
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respeetiTely  ;  and  that  all  laws  or  statates  now  in  force  with  respect  to  any  such  appeals 
or  applications,  shall  apply  to  any  appeals  to  be  made  in  pursuance  of  this  act  to  hs 
Majesty  in  council. 

XXIX.  And  be  it  further  enacted,  that,  subject  to  such  orders  as  his  Majesty  in 
Council  shall  from  time  to  time  make,  it  shall  be  lawful  for  the  present  regiBtrar  of  the 
High  Court  of  Admiralty,  if  he  shall  so  think  fit,  either  in  person  or  by  deputy,  to  attend 
the  hearing  by  the  said  Judicial  Committee  of  all  causes  and  appeals  which,  bat  for 
this  act,  or  the  said  last-mentioned  act,  would  have  been  heard  by  any  court  or  eom- 
mission  which  such  registrar  was  entitled  to  attend,  in  person  or  by  deputy,  by  yirtoe 
of  his  offices  of  Registrar  of  the  High  Courts  of  Admiralty,  delegates,  and  appeals  for 
prizes,  and  likewise,  subject  to  any  order  of  his  Majesty  in  Council,  to  transact^  per- 
form, and  do  all  acts,  matters,  and  things  that  shall  be  found  necessary,  or  hare  here- 
tofore been  done  by  the  said  registrar,  or  his  deputies,  in  respect  of  such  causes  and 
^peals. 


ORDERS  IN  COUNCIL. 

At  the  Court  at  Brighton,  the  9th  Day  of  December  1833  (•). 
Present, — The  King's  Most  Excellent  Majesty  in  Council. 

Wbe&ras  by  letters  patent  under  the  Great  Seal  of  Grreat  Britab,  certain  persona, 
members  of  His  Majesty's  Privy  Council,  together  witli  others,  being  Judges  and 
Barons  of  His  Majesty's  Courts  of  Record  at  Westminster,  have  been  from  time  to 
time  appointed  to  be  HiB  Majesty's  Commissioners  for  receiving,  hearing,  and  deter- 
mining appeals  from  His  Majesty's  Courts  of  Admiralty  in  causes  of  prize :  and 
whereas  in  and  by  a  certain  act  passed  in  a  session  of  Parliament  of  the  second  and 
third  years  of  His  Majesty's  reign,  intituled  ^  An  Act  for  transferring  the  Powefs  of 
the  High  Court  of  Delegates,  both  in  Ecclesiastical  and  Maritime  Causes,  to  Hn 
Majesty  in  Council,"  it  is  amongst  other  things  enacted,  that  from  and  after  the  Ist 
day  of  February,  1833,  it  shall  be  lawful  for  every  person  who  might  heretofore,  by 
virtue  of  either  of  the  acts  in  the  said  acts  recited  and  thereby  repealed,  have  appealed 
or  made  suit  to  His  Majesty  in  his  High  Court  of  Chancery,  to  appeal  or  make  suit  to 
the  King's  Majesty,  his  heirs  or  successors,  in  council,  within  such  time,  in  such  man- 
ner, and  subject  to  such  rules,  orders,  and  regulations,  for  tlie  due  and  conveniesit 
proceeding  as  shall  seem  meet  and  neceasary  :  and  whereas  by  a  certain  other  act 
passed  in  a  session  of  Parliament  of  the  third  and  fourth  years  of  his  Majesty's  reign, 
intituled  "  An  Act  for  the  better  Administration  of  Justice  in  his  Majesty's  Privy 
Council,"  it  is  amongst  other  things  enacted,  that  certain  persons,  being  members  of 
his  Majesty's  Privy  Council,  and  who  shall  from  time  to  time  hold  or  shall  have  held 
certain  offices  therein  mentioned,  shall  form  a  committee  of  his  Majesty's  Privy 
Council,  and  shall  be  styled  "  The  Judicial  Committee  of  the  Privy  Councii :"  and 
whereas  it  is  in  the  said  act  further  enacted,  that  £rom  and  after  the  1st  day  of  June, 
1833,  all  appeals  or  applications  in  prize  suits,  and  in  all  other  suits  and  proceedings 
in  the  Courts  of  Admiralty,  or  Vice*Admiralty  Courts,  or  any  other  courts  in  the 
Plantations  in  America,  or  other  his  Majesty's  dominions,  or  elsewhere  abroad,  which 
may  now  by  virtue  of  any  law,  statute,  commission,  or  usage,  be  made  to  the  High 
Court  of  Admiralty  in  England,  or  to  the  Lords  Commissioners  in  prize  cases,  sbali 
be  made  to  his  Majesty  in  council,  and  not  to  the  High  Court  of  AdminUty  in  £ng- 

(■)  On  the  same  day  another  order  was  made  conducting  of  appeals  from  the  EodeciastiaBl 

by  his  Majesty  in  Council,  whereby  he  revoked  and  Admiralty  Courts,  **  sare  and  except  as  to 

a  previous  order  of  council,  dated  the  Ath  of  the  any  matter  or  thing  that  may  have  been  done  in 

preceding  February,  establishing  rules  for  the  virtue  thereof  before  the  date  of  this  order.* 


ON   ECCLESIASTICAL   AND  MARITIME  APPEALS.        747 

land,  or  to  such  commiasioners  as  aforesaid,  and  tbat  such  i^peals  shall  be  made  in 
ths  same  manner  and  form  and  within  such  time  wherein  such  appeals  might,  if  this 
act  had  not  been  passed,  have  been  made  to  the  said  High  Court  of  Admiralty,  or  to 
the  Lords  Commissioners  in  prize  cases  respectiTely  ;  and  that  all  laws  or  statutes 
now  in  force  with  respect  to  any  such  appeals  or  applications,  shall  apply  to  any 
appeals  to  be  made  in  pursuance  of  this  act  to  his  Majesty  in  council :  and  whereas 
it  Is  in  the  said  act  farther  enacted,  that  all  i^peals,  or  complaints  in  the  nature  of 
appeals  whatsoever,  which,  either  by  virtue  of  this  act,  or  of  any  law,  statute,  or  cus- 
tom,  may  be  brought  before  his  Majesty,  or  his  Majesty  in  council,  from  or  in  respect 
of  the  determination,  sentence,  rule,  or  order  of  any  court,  judge,  or  judicial  officer, 
and  all  such  appeals  as  are  now  pending  and  unheard,  shall,  from  and  after  the  passing 
of  this  act,  be  referred  by  his  Majesty  to  the  said  Judicial  Committee  of  his  Privy 
Council,  and  that  such  appeals,  causes,  and  matters  shall  be  heard  by  the  said  Judicial 
Committee,  and  a  report  or  recommendation  thereon  shall  be  made  to  his  Majesty  in 
council,  for  his  decision  thereon  as  heretofore,  in  the  same  manner  and  form  as  has 
been  heretofore  the  custom  with  respect  to  matters  referred  by  his  Majesty  to  the 
whole  of  his  Privy  Council,  or  a  committee  thereof  (the  nature  of  such  report  or  re- 
eonimendation  being  always  stated  in  open  court)  :  and  whereas  it  is  deemed  expe- 
dient that  certain  rules  and  regulations  should  be  made  for  the  more  convenient  con- 
ducting of  appeals  and  applications  in  prize  suits,  and  in  all  other  suits  or  proceedings 
in  the  said  Courts  of  Admiralty,  or  Vice-Admiralty  Courts,  or  any  other  court  in  the 
plantations  in  America,  and  other  his  Majesty's  dominions,  or  elsewhere  abroad,  which 
might  formerly  by  virtue  of  any  law,  statute,  commission,  or  usage,  have  been  made 
to  the  High  Court  of  Admiralty  in  England,  or  to  the  Lords  Commissioners  in  prize 
cases  respectively,  as  well  as  of  such  appeals,  suits  or  complaints  in  the  nature  of 
appeals  from  or  in  respect  of  the  determination,  sentence,  rule,  or  order  of  any  Judge 
or  judicial  officer  of  any  ecclesiastical  court  in  England,  or  of  the  said  High  Court  of 
Admiralty  in  England,  which,  by  virtue  of  the  said  recited  acts,  or  either  of  them,  or 
by  virtue  of  any  law,  statute,  or  custom,  shall  be  made  to  his  Majesty  in  council,  or 
shall  have  been  so  made  and  are  now  pending  and  unheard. 

His  Majesty  is  pleased,  by  and  with  the  advice  of  his  Privy  Councilf  to  order  and 
direct,  and  it  is  hereby  ordered  and  directed,  that  all  such  appeals,  applications,  suits 
or  complaints  in  the  nature  of  appeals,  as  aforesaid,  shall  be  conducted  in  the  same 
manner  and  form,  and  by  the  same  persons  and  officers,  as  the  same  might  have  been 
conducted,  if  such  appeals,  applications,  suits  or  complaints  in  the  nature  of  appeals 
had  been  made,  as  heretofore,  to  the  said  High  Court  of  Admiralty,  the  said  High 
Court  of  Delegates,  or  the  Lords  Commissioners  in  prize  cases  respectively. 

And  it  is  further  ordered  and  directed,  that  it  shall  and  may  be  lawful  for  any  four 
or  more  of  the  members  of  the  said  Judicial  Committee  of  his  Majesty's  Privy  Council, 
to  appoint  such  of  the  Advocates  of  the  Arches  Court  of  Canterbuiy,  and  of  the  said 
High  Court  of  Admiralty  (as  now  are  or  hereafter  shall  be  duly  and  lawfully  admitted 
Surrogates  of  such  courts  respectively),  to  be  Surrogates  of  the  said  Judicial  Committee 
of  his  Majesty's  Privy  Council,  and  that  it  shall  and  may  be  lawful  for  such  Surrogates, 
or  any  one  or  more  of  them  who  shall  be  so  appointed  as  aforesaid,  in  all  such  appeals, 
applications,  suits  or  complaints  in  the  nature  of  appeals  as  aforesaid,  to  administer  such 
oaths  or  affirmations,  and  to  do  and  perform  all  such  other  acts,  matters  and  things, 
and  to  make  all  such  orders  for  the  forwarding  the  said  appeals,  applications,  suits  or 
complaints  in  the  nature  of  appeals,  in  their  several  stages,  preparatory  to  the  final 
hearing  thereof  by  the  said  Judicial  Conunittee,  as  shall  be  found  necessary,  or  have 
heretofore  been  done  and  performed  or  made  by  the  Surrogates  of  the  said  Arches 
Court  of  Canterbury,  and  of  the  said  High  Court  of  Admiralty,  in  cases  of  appeals, 
applications,  suits  or  complaints  in  the  nature  of  appeals,  made  and  prosecuted  to  such 
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courts  respeetiTely^  or  by  the  SoRDgates  of  the  aaid  Lords  GommiaBioners  in  prize 
eaaes,  in  mppeals,  applications,  soits  or  complaints  in  the  nature  of  appeals  made  and 
prosecuted  before  the  said  Lords  ConmiisBioners. 

And  it  is  further  ordered  and  directed,  that  the  present  registrar  C*)  of  the  nid 
High  Court  of  Admiralty,  by  himself  or  deputy,  and  the  registrar  or  ri^;iBtrBi8  of  the 
said  court  for  the  time  being,  shall  attend  the  hearing  by  the  said  Judicial  Committee 
of  all  appeals,  applications,  suits  or  complaintB  in  the  nature  of  appeals,  which,  but  for 
the  said  recited  acts,  would  have  been  heard  by  any  court  or  commission  which  siuh 
present  registrar  was  entitled  to  attend  in  person  or  by  deputy,  by  Tiiine  of  bis  ofiBeei 
of  registrar  of  the  High  Courts  of  Admiralty,  Delegates,  and  Appeals  for  Priaea,  and 
to  transact,  perform,  and  do  all  acts,  matters,  and  things  that  shall  be  found  neoesmy, 
or  have  heretofore  been  done  by  the  said  registrar  or  his  deputies,  in  respect  of  soeh 
appeals,  applications^  suits  or  complaints  in  the  nature  of  appeals. 

And  it  Lb  further  ordered,  that  upon  any  appeal,  application,  suit  or  complaint  in 
the  nature  of  appeal,  as  aforesaid,  being  entered  in  the  registry  of  the  High  Court  of 
Admiralty  and  Appeals,  a  petition  by  or  on  belialf  of  the  i^pellants  shall  forthwith  be 
presented  to  his  Majesty  in  council,  praying  that  the  said  petition  and  appeal  may  be 
referred  to  the  Judicial  Committee  of  the  Priyy  Council,  to  hear  the  same,  and  report 
their  opinion  Uiereupon  to  his  Majesty  in  council,  and  upon  such  reference  having 
been  made,  notice  thereof  shall  be  forthwith  transmitted  to  the  registry  aforesaid. 

(Signed)  C.  C.  Gbstillb. 

At  the  Council  Chamber,  Whitehall,  the  lOth  Dec.  1833. 

Present, 
Lord  Chancellob,     i      Sir  John  Nicholl, 
Lord  President,        j      Vice-chancellor. 

Whsbbas  his  Majesty  was  pleased,  by  his  order  in  conncO  of  the  9th  of  this  *ni^«ii^ 
December,  to  order  and  direct,  that  it  shall  and  may  be  lawful  for  any  four  or  more 
of  the  members  of  the  Judicial  Committee  of  his  Majesty's  Privy  Council  to  iqypoint 
such  of  the  advocates  of  the  Arches  Court  of  Canterbury,  and  of  the  High  Court  of 
Admiralty  in  England,  as  now  are,  or  hereafter  shall  be  duly  and  legally  admitted 
Surrogates  of  such  courts  respectively,  to  be  Surrogates  of  the  said  Judidal  Committee 
of  his  Majesty's  Privy  Council,  for  and  in  respect  of  certain  appeals,  suits,  applica- 
tions or  complaints  in  the  nature  of  appeals,  in  the  said  order  mora  partieulariy 
described  ;  the  said  Lords  present,  being  members  of  the  Judicial  Committee  of  his 
Majesty's  Privy  Council,  in  pursuance  of  the  authority  to  them  given  in  the  said 
order  in  council,  are  pleased  to  appoint  the  several  advocates  of  the  said  Arches 
Court  of  Canterbury,  and  of  the  said  High  Court  of  Admiralty,  who  now  are  or  here- 
after shall  be  duly  and  legally  admitted  Surrogates  of  the  said  courts  respectivdly,  to 
be  Surrogates  of  the  said  Judicial  Committee  of  his  Majesty's  Privy  Council,  for  and 
in  respect  of  such  appeals,  applications,  suits  or  complaints  in  the  nature  of  appeals  as 
aforesaid,  anci  for  the  purposes  mentioned  in  the  said  order. 

(Signed)  C.  C  Grsvillb. 


(b)  Sec.  2  ft  3  WUl.  IV.  3.  c.  SI,  s.  29,  gupra  p.  74«. 
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P^ibs  (Emntn. 


Time  for  Appealing. — Admiralty, 

Muter  v,  Chipcha8b(*).— The  5th  Geo.  IV.  c.  1 1 3,  b.  29,  enactB  that  no  appeals  shall 
be  prosecuted  firom  any  decree  or  sentence  of  any  Court  of  Admiralty  or  Vice  Admiralty^ 
touching  any  of  the  matters  provided  for  in  that  act,  unless  the  inhihition  shall  be 
applied  for  and  decreed  within  twelve  months  firom  the  time  when  such  decree  or 
sentence  was  pronounced,  except  where  such  decree  or  sentence  shall  be  passed  in  any 
Vice  Admiralty  Court  at  the  Cape  of  Good  Hope  or  to  the  eastward  thereof^  in  which 
cases  eighteen  months  shall  be  allowed  for  the  prosecution  of  the  said  appeal.  In  this 
case  (which  was  an  appeal  from  the  Vice  Admiralty  Court  of  St  Lucia)  the  question 
arose  whether  it  was  the  intention  of  this  enactment  to  exclude  the  discretion  of  the 
Privy  Council  to  enlarge  the  time  on  proper  cause  shown. 

Mr,  Baron  Parke, — **  All  their  lordships  are  of  opinion  that  they  are  concluded  by  the 
section  of  the  act  referred  to.*' 

LiNDO  V.  THE  KiNO.(^) — The  petition  of  appeal  was  presented  in  July  1835^  stat- 
ing that  by  sentence  in  the  Admiralty  Court  of  Sierra  Leone,  pronounced  on 
the  18th  November,  1829,  the  ship  La  Laure  was  condemned  and  forfeited  to  his 
Majesty ;  that  the  master,  having  no  agent  at  Sierra  Leone,  nor  means  to  procure 
professional  advice,  was  ignorant  of  the  grounds  on  which  the  vessel  was  condemned  ; 
that  the  owner  (Paul  Robbrecht),  though  informed  of  the  condemnation  of  the  ship, 
was  not  apprised  of  the  grounds  on  which  that  condenmation  was  founded,  and  also 
ignorant  of  any  limitation  as  to  the  time  for  appealing  ;  and  was,  moreover,  in  con- 
sequence of  such  condemnation,  in  a  state  of  pecuniary  embarrassment  until  the  year 
1833  ;  that  in  the  beginning  of  1833  he  appointed  the  appeUant  his  agent  for  the  purpose 
of  obtaining  relief ;  that  the  delay  in  commencing  the  appeal  was  to  be  attributed  to 
causes  which  he,  the  owner  of  the  ship,  could  not  control ;  to  the  length  of  time 
which  elapsed  before  he  received  notice  of  the  condemnation  ;  to  the  difficulty  of  com- 
municating with  Sierra  Leone,  and  of  discovering  the  proper  mode  of  appealing,  and 
to  his  pecuniaiy  distress  occasioned  by  the  very  condemnation  against  which  he  now 
sought  redress. 

The  petition  was  supported  by  an  affidavit  of  the  appellant's  agent,  stating  his  belief 
in  the  above  facts ;  upon  which 

Dr.  Addams  moved  for  leave  to  prosecute  the  appeal. 

Mr.  Baron  Parke. — **  The  delay  is  beyond  all  bounds.  It  is  quite  impossible  to 
grant  the  motion  (<')." 


(»)  1  Moore's  P.  C.  Ca.  1. 

(b)  1  Moore's  P.  C.  Ga.  3. 

(e)  Until  the  year  1829,  five  yean  and  fifteen 
days  of  the  session  immediately  ensuing  the  ex- 
piration of  such  five  years  were  allowed  to  appeal 
to  the  Hoose  of  Lords  from  all  decrees  pro- 
nounced In  England,  Scotland,  and  Ireland.  It 
is  not  very  es^  to  see  upon  what  principle  of 
Jostloe  colonial  litigants  are  required  to  be  so 


much  more  prompt  in  seeking  redress  than  those 
at  home.  The  owner  of  the  ship  in  the  above 
case  was  probably  a  Dutchman,— ignorant  of 
English  law— at  a  distance  from  the  place  where 
Judgment  was  pronounced— and  subject  to  many 
impediments ;— and  yet  he  was  expected  to  ex- 
hibit greater  despatch  than  would  have  been 
necessary  in  the  case  of  a  dedslon  by  one  of  our 
home  courts  against  a  party  reaiding  In  this 
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Atiaehment  iuued  by  the  Judicial  Committee  against  Judge  below, — AdmiraUy. 

Baeton  v.  the  QnBB!r(e}. — Upon  a  monition  from  the  Judicial  Committee  of  the 
Privy  Council  against  the  Judge  and  Registrar  of  the  Vice  Admiralty  Court  of 
Gibraltar  to  transmit  the  proceeds  arising  from  the  sale  of  a  vessel  decreed  to  be  for- 
feited, and  sold  subsequent  to  an  appeal  being  asserted  and  an  inhibition  issued  and 
served,  the  whole  amount  of  the  proceeds  must  be  brought  into  court,  and  not  the 
balance  remaining  after  deducting  the  costs  and  fees  incident  to  the  seizure  and  sale. 
The  refusal  to  comply  with  such  monition  is  a  contempt,  and  an  attachment  for  such 
was  granted  by  the  Judicial  Committee  agamst  the  Judge,  Registrar,  and  Marwhal,  of 
the  Vice  Admiralty  Court 

Per-empiion  of  an  Appeal,^^Admiralty. 

The  Ship  Cuptom  (<*). — ^The  appearance  of  counsel  who  had  been  previously  engaged 
at  the  hearing  of  a  cause,  on  the  cause  coming  on  again  upon  the  reserved  question  of 
costs,  the  proctor  who  originally  instructed  him  being  present*  and  not  objecting  to  his 
taking  part  in  the  proceeding,  and  the  opposite  party  being  thereby  led  to  suppose  that 
he  was  properly  instructed  to  agree  to  a  final  decree,  held  binding  on  the  party  for 
whom  he  originally  appeared,  so  as  to  perempt  an  appeal  previously  lodged  against  the 
former  decree.    The  opinion  of  the  Court  was  as  follows  :— 

Mr,  Baron  Parke, — ^  What  is  stated  by  a  gentleman  appearing  as  the  advocate  of  a 
party,  in  the  presence  of  and  uncontradicted  by  the  proctor  of  that  party,  must  be 
considered  as  if  it  had  been  stated  by  an  advocate  instructed  by  the  proctor,  or  by  the 
party  himself ;  because  it  would  have  the  effect  of  inducing  the  other  party  to  believe 
that  such  advocate  was  properly  instructed  in  making  that  statement.  The  party, 
therefore,  is  in  the  same  situation  as  if  he  had  done  an  act  in  court  acquiescing  in 
the  decree ;  and  his  right  of  appeal  is  therefore  taken  away." 

Conffiction  under  Slaiee  AboUHan  AeL — Admiraliy, 

Shebwell  v.  the  Kino  {'). — A  person,  though  convicted  of  a  felony  under  the  Slave 
Abolition  Act,  5th  Greo.  IV.  c.  113,  s.  10,  is  capable  of  prosecuting  an  appeal  against 
a  sentence  in  the  Vice  Admiralty  Court  for  penalties,  though  his  conviction  in  the 
criminal  court  was  previous  to  the  civil  sentence,  and  though  at  the  time  of  taking 
the  appeal  he  is  undergoing  the  punishment  awarded  against  him. 

On  the  29th  September,  1835,  the  Judge  of  the  Vice  Admiralty  Court  of  Gibraltar, 
by  interlocutory  decree,  condemned  the  ship  Cazador  as  forfeited  to  the  king,  and 
subjected  the  appellant  to  heavy  penalties  for  having  shipped  goods  on  board  the  said 
vessel  in  contravention  of  the  above  Act  of  Parliament.  From  this  sentence  an 
^peal  to  his  Majesty  in  council  was  duly  interposed  on  behalf  of  William  Sherwill. 

In  the  mean  while,  pending  the  suit  in  the  Vice  Admiralty  Court,  the  appellant  had 
been  proceeded  against  criminally  by  order  of  the  Governor,  and,  having  been 
arrested  and  committed,  was  indicted  for  having  **  piratically,  feloniously,  and  unlaw- 
fully fitted  out,  equipped,  despatched,  and  used  the  said  ship  Cazador  to  accomplish 
the  object  of  shipping,  emharklng,  receiving,  detaining,  and  confining  on  board  slaves 


oonntry.     It  does  not  appear  at  what  period  the  Hoiue  of  Lords,  he  would  have  been  clearly 

Robbrecht  bad  notice  of  the  oondemiuLtlon ;  but  entitled  to  his  appesl. 

iupposiog  it  to  have  been  four  months  after  the  (c)  8  Moore,  P.  C.  Ca.  19. 

date  of  the  sentence,  and  supposing  other  four  (d)  2  Moore,  P.  C.  Ca.  1. 

months  to  have  been  necessary  to  oommunicato  («)  3  Knapp ,  375. 

with  Sierra  Leone,  then,  according  to  the  rule  in 
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and  other  persons,  for  the  purpose  of  their  being  carried  away  and  removed  in  order 
to  iheir  being  dealt  with  as  slaves.** 

On  the  25th  September,  1835  (the  day  before  the  hearing  of  the  cause  in  the  Vice 
Admiralty  Coort),  the  indictment  came  on  for  trial,  and  the  appellant,  being  convicted, 
was  sentenced  to  be  imprisoned  for  three  years,  and  kept  to  hard  labour. 

The  appeal  having  been  duly  admitted  and  referred  to  the  Judicial  Committee,  the 
uBual  inhibition,  citation,  and  monition  issued  thereon  ;  to  which  his  Majesty's  Pro- 
cureur-General  appeared  under  protest,  and  delivered  in  a  petition  setting  out  the 
▼arious  proceedings,  and  concluding,  by  way  of  protest,  **  that  the  said  William 
Sherwill  was,  and  had  been,  from  the  time  of  the  said  conviction,  undergoing  the 
sentence  of  the  law  thereby  imposed  upon  him ;  and  that  all  his  goods,  chattels,  and 
credits,  so  far  as  the  same  could  be  found,  had  been  seized  to  the  use  of  his  Majesty  ; 
and  that  by  reason  of  the  premises  he  was  legally  incapable  of  appearing  in  judgment 
to  prosecute  his  pretended  appeal.  Wherefore  the  said  Procurenr-General  prayed 
the  court  to  pronounce  for  that  his  protest,  and  that  the  inhibition  and  citation  issued 
might  be  decreed  to  be  relaxed." 

At  the  hearing,  the  respondent's  counsel  declining  to  press  for  the  allowance  of  the 
protest,  the  same  was  overruled ;  the  Judicial  Committee  observing  that,  if  the  protest 
eonld  be  supported,  the  effect  of  the  sentence  in  the  criminal  court  would  be  to  deprive 
the  appellant  of  the  only  means  by  which  he  could  satisfy  the  judgment  in  the  civH  suit ; 
and  that,  there  being  no  attainder,  there  was  no  personal  disability  to  prevent  the 
appellant  being  heard  on  his  appeaL  The  court  (at  a  subsequent  stage  in  deUrering 
judgment  of  reversal  on  the  merits  of  the  appeal),  expressed  their  regret  that  the 
two  cases  (civil  and  criminal)  had  been  mixed  up  together. 

Time  for  Appealing, — Prerogative, 

Babbt  v.  Butun  C). — The  hearing  of  a  cause  in  the  Prerogative  Court  is  one  con* 
tinuons  act,  and  after  a  cause  has  been  set  down  for  sentence  on  the  assignation,  it  is 
competent  for  either  of  tiie  litigant  parties  to  interpose  an  appeal  tiU  sentenoe  has  been 
given  on  the  second  assignation. 

(0  1  Moore»  P  C.  Ca.  96. 
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^tMftaXti  in  Itttnacs  anH  Utiiots* 


Case  of  Samtul  Pitt^  752. — Irish  Privy  Cauneily  IbQ—Case  of  Lard 
Laneshorough,  ib. —  Upon  Suit  in  Equity  the  Appeal  is  to  the  Hotue 
of  Lordsy  754. — Proceedings  on  a  Commission  of  Lunacy  are  on  the 
Law  Side  of  the  Court  of  Chancery  ^  and  from  them  a  W$*it  of  Error  Ues 
to  the  House  of  Lordsy  ib. — Form  of  Appeal  in  Lunacy  y  755. — Bules  of 
Proceedings  756. 

In  the  matter  of  Samuel  Pitt,  a  lunatic,  an  appeal 
having  been  tendered  to  the  House  of  Lords,  their  Lord- 
ships came  to  a  resolution,  which  is  thus  recorded  in 
the  Journals  of  the  14th  February,  1726. 

The  House  proceeded  to  take  into  consideration  the  petition  and  appeal 
of  William  Pitt,  Esq.,  and  Samuel  Pitt,  merchant,  complaining  of  two 
orders  made  by  the  Lord  Chancellor,  the  23  Dec.  and  25  January  last, 
granting  the  custody  of  the  person  of  Samuel  Pitt,  a  lunatic,  the  appel- 
lant's uncle,  as  in  the  appeal  was  mentioned,  and  praying  that  the  orders 
might  be  reversed.  The  said  appeal  being  read  by  the  clerk,  notice  was 
taken  that  the  custody  of  idiots  and  lunatics  was  in  the  power  of  the 
King,  who  might  delegate  the  same  to  such  person  as  he  should  think  fit. 
Whereupon  the  Lord  Chancellor  produced  a  paper  writing,  under  his 
Majesty's  sign  manual,  entrusting  his  Lordship  with  the  care  and  commit- 
ment of  the  custody  of  idiots  and  lunatics,  and  of  their  persons  and  estates ; 
and  the  same  being  read  by  the  clerk,  it  was  moved  that  the  before-men- 
tioned appeal  might  be  received ;  and  after  long  debate,  and  readmg  of  the 
statute  of  17  Edw.  2,  de  prerogativa  regisy  c.  9  &  10,  the  question  being 
put,  whether  the  appeal  should  be  received,  it  was  resolved  in  the 
negative. 
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The  statute  of  17  Edward  II.,  c.  9  and  10,  referred  to, 
is  as  follows : — 

Cap.  9.  The  King  shall  have  the  custody  of  the  lands  of  natural  fools, 
taking  the  profits  of  them  without  waste  or  destruction;  and  shall  find 
them  in  their  necessaries  of  whose  fee  soever  the  lands  be  holden.  And 
after  the  death  of  such  idiots  he  shall  render  it  to  the  right  heirs,  so  that 
such  idiots  shall  not  aliene,  nor  their  heirs  shall  be  disinherited. 

Cap.  10.  Also  the  King  shall  provide  when  any  (that  beforetime  hath 
had  his  wit  and  memory)  happen  to  fail  of  his  wit,  as  there  are  many 
per  lucida  intervaUa^  that  their  lands  and  tenements  shall  be  safely  kept, 
without  waste  and  destruction,  and  that  they  and  their  household  shall 
live  and  be  maintained  competently  with  the  profits  of  the  same,  and  the 
residue  besides  their  sustentation  shall  be  kept  to  their  use,  to  be  delivered 
unto  them  when  they  shall  come  to  right  mind ;  so  that  such  lands  and 
tenements  shall  in  nowise  be  aliened,  and  the  King  shall  take  nothing  to 
his  own  use.  And  if  the  party  die  in  such  estate,  then  the  residue  shall 
be  distributed  for  his  soul  by  the  advice  of  tlie  ordinary. 

Here  seems  to  be  nothing  to  exclude  the  jurisdic- 
tion of  the  House  of  Lords ;  but  the  appeal  in  re  Pitt 
being  rejected  by  that  tribunal,  was  carried  to  the  Privy 
CJouncil.  There  also  the  jurisdiction  appears  to  have 
been  doubted.  After  argument  by  counsel,  however,  it 
was  finally  determined  on  the  14th  July,  1727,  that  the 
appeal  should  be  received  ("). 

By  this  decision,  therefore,  it  is  settled  that  appeals  in 
lunacy  and  idiocy  lie  to  the  Queen  in  Council,  not  to  the 
Queen  in  Parliament  (**).  They  do  not  lie  to  the  Irish  Privy 
Council ;  for  in  the  case  of  the  Earl  of  Lanesborough,  it  was 
held  by  the  law  officers  of  the  crown  (Sir  John  Copley  and 
Sir  Charles  Wetherell)  that  an  appeal  from  the  Lord  Chan- 
cellor of  Ireland  in  lunacy  lay  to  the  King  in  Council  in 
England,  and  not  to  the  Lord  Lieutenant  and  Privy 
Council  in  Ireland.    The  Crown  in  that  case,  pursuantly 

(*)  3  P.  WilliAinB,  107.  Sir  Edward  Coke  appears  to  hare  over- 

(**)  QiMvrtf.    Was  there  anciently  any  looked  it^  as  well  as  other  writers  not 

court  known  by  the  title  of  King  or  usually  chargeable  with  lack  of  dili- 

Q^een  in  Council^  distinct   from   the  gence.. 

Court  of  Parliament!    If  there  was, 

3  c 
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to  the  Report  of  its  advisers,  referred  the  appeal  to 
the  Privy  Council  in  England.  It  was  heard  on  the 
8th  July,  1826,  by  Lord  Stowell  and  Lord  GiflTord, 
on  whose  recommendation  the  orders  complained  of 
were  reversed  C). 

It  has  been  seen,  that  although  an  appeal  from  an 
order  made  on  petition  in  lunacy  lies  to  the  Queen  in 
council,  yet  an  appeal  from  an  order  made  on  a  bill  filed 
in  lunacy,  in  the  regular  course  of  equitable  jurisdiction, 
lies  to  the  House  of  Lords  (<>). 

As  to  idiots  and  lunatics,  it  is  observed  by  Mr.  Justice 
Blackstone  («'),  that  the  King  himself  used  formerly  to 
commit  the  custody  of  them  to  proper  committees  in 
every  particular  case ;  but  now  to  avoid  solicitations  and 
the  very  shadow  of  undue  partiality,  a  warrant  is  issued 
by  the  King,  under  his  royal  sign  manual,  to  the  Chan- 
cellor or  Keeper  of  his  Seal,  to  perform  this  office  for 
him :  and  if  he  acts  improperly  in  granting  such  cus- 
todies, the  complaint  must  be  made  to  the  King  himself 
in  council. 

For  this  last  position  the  learned  author  of  the  Com- 
mentaries cites  the  case  of  Pitt,  already  adverted  to ;  but 
he  proceeds  to  observe,  that  the  previous  proceedings  on 
the  commission  to  inquire  whether  or  no  the  party  be  non 
compos^  are  on  the  law  side  of  the  Court  of  Chancery,  and, 
if  erroneous,  can  be  redressed  by  writ  of  error  only  in  the 
regular  course  of  law  {%  that  is  to  say,  in  the  House  of 
Lords. 

It  appears  to  have  been  the  opinion  of  Lord  Hardwidce 
that  if  an  inquisition  of  lunacy  were  found  and  returned, 
and  afterwards  traversed,  and  an  erroneous  judgment 

(0)   For    the    partioalars   of    the  (')  Supra,  p.  99,  100,  101  ;  aod  II 

case  of  Lord  Lanesborough  I  am  in-  Price,  668. 

debted  to  Mr.  Reeve  of  the  Council  (*)  3  Com.  437. 

0£ace.  (0  3  Black.  Com.  497. 
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given  on  a  trial  in  the  Court  of  King's  Bench,  a  writ  of 
error  would  lie  thereon  in  Parliament  (*).  So  that  there 
is  scarcely  any  question  in  idiocy  or  lunacy  which  may 
not,  by  resorting  to  a  proper  course  of  proceeding,  be 
brought  under  the  cognizance  and  adjudication  of  the 
House  of  Lords. 

The  form  of  an  appeal  to  the  Queen  in  council  in 
Itmacy  may  be  as  follows : 

In  the  matter  of ,  Esq.,  a  lunatic,  lately  deceased. 

Unto  the  Queen's  most  Excellent  Majesty  in  council. 

The  humble  petition  and  appeal  of [^ths  committees^^  committees  of 

the  person  and  estate  of  the  said  lunatic, 

Sheweth, — That  some  time  in  or  about  the  month  of A.  B.  and 

C  his  wife,  sister  and  only  next  of  kin  and  heiress-at-law  and  administra- 
trix of  the  goods  and  chattels,  rights  and  credits  of  the  said  {lunatic)^ 
presented  their  petition  to  the  Lord  High  Chancellor  of  Great  Britain, 
stating  (amongst  other  things)  that  &c.  \jeveral  facU  as  to  the  misappli- 
cation of  the  maintenance  by  the  committees  were  allpged}. 

And  that,  by  an  order  made  in  this  matter  on  the  petition  of  the  said 
^committees'^^  bearing  date  the  13th  March,  1830,  it  was  ordered,  that 
^order  to  pass  the  accounts  of  the  committees^  tcithout  prejudice  to  any 
proceeding's  on  t/iepart  of  the  next  of  kin  of  the  lunatic  relating  thereto,^ 

And  that  the  said  committees'  accounts,  subsequently  to  the  10th  Oct., 
1627,  had  not  been  laid  before  the  said  Master ;  and  the  said  petitioner 
submitted,  that  an  inquiry  ought  to  be  directed  as  to  the  expenditure  of 
the  said  committees  upon  the  maintenance,  &c. 

And  that  the  said  petition  prayed  that  it  might  be  referred  to  the  said 
Master,  to  inquire  what  &c.  [the  prayer  of  the  petition  is  here  stated^. 

That  divers  affidavits  were  filed  on  behalf  of  the  said  {respondents'^^  in 
support  of  the  allegations  contained  in  their  said  petition;  and  that  affida- 
vits by  divers  persons  of  the  highest  character  and  respectability  were 
also  filed  on  behi^lf  of  your  petitioners,  in  opposition  thereto ;  and  that  by 
such  last-mentioned  affidavits  it  appeared  (amongst  other  things)  that 
your  petitioners,  during  the  whole  time  of  their  acting  as  such  committees 
as  aforesaid,  evinced  an  anxious  desire  to  maintain  for  the  said  limatic  a 
handsome  establishment,  suitable  to  his  rank  and  fortune,  and  to  affi>rd 
him  every  comfort  con^tent  with  his  situation,  without  sparing  trouble 
or  expense  for  that  purpose ;  and  that  the  establishment  of  the  said  lunatic 

(f)  Shelford  on  Lunacy ;  Uovenden's  Bla.  Com.  49,  427 ;  1  Cox,  418  ;  but 
Sup.  to  Yesey,  junr.,  vol.  i.  p.  479;   3      see  1  Vem.  131. 

dc2 
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WBBy  duxing  the  whole  time  firom  the  appointment  of  jonr  petitioners  as 
committees,  to  the  death  of  the  said  Innatic,  maintained  and  kept  up  in  a 
style  suitable  to  his  rank,  fortune,  and  situation,  and  in  a  manner  likely 
to  conduce,  as  far  as  possible,  to  the  comfort  of  the  said  lunatic,  and  that 
no  expense  was  spared  by  your  petitioners  in  respect  of  his  comfort  and 
amusement,  and  that  the  food  and  raiment  of  the  said  lunatic,  and  the 
medical  and  other  attendance  upon  him,  were  in  every  respect  the  best  that 
your  petitioners  could  procure. 

That  it  also  appeared  that  the  said  order  [the  original  order  for  nuun- 

4enanee2,  ^^  ^^® ^7  ^^  ,  which  is  imperfectly  and  inaccuiatdy 

stated  in  the  said  petition,  is  partly  in  the  words  and  figures  or  to  the 
purport  and  effect  following,  (that  is  to  say),  [the  words  of  the  order  were 
etated']. 

That  the  said  petition  of  the  said  {respondents'^  came  on  to  be  heard 
before  the  Lord  High  Chancellor,  on  the  26th  day  of  March,  1831 ;  and 
that,  by  an  order  bearing  date  on  that  day,  his  Lordship  was  pleased  to 
order  that  it  should  be  referred,  &c. — [The  order  appealed  ag€tmst  teas 
here  setforthJ^ 

That  your  petitioners  conceive  themselves  greatly  aggrieved  by  the  said 
last-mentioned  order,  and  have  therefore  appealed  therefrom  to  your 
Majesty  in  council. 

Your  petitioners,  therefore,  most  humbly  pray,  that  your  Majesty 
will  be  most  graciously  pleased  to  appoint  a  day  for  hearing  this 
your  petitioners'  appeal,  with  summons  for  the  said  {respondents']^ 
to  appear  thereto ;  and  that  thereupon  the  said  order,  made  by  the 

Lord  High  Chancellor  on  the  —  day  of ^  may  be  reversed, 

altered,  or  amended;  and  that  your  petitioners  may  have  such 
further  and  other  relief  in  the  premises,  as  to  your  Majesty^  in  your 
great  wisdom  and  justice,  shall  seem  meet 
And  your  petitioners  shall  ever  pray,  &c. 

Appeals  to  the  Privy  Council  in  lunacy  have  been  so 
rare,  that  no  orders  have  been  issued  limiting  the  time 
for  presenting  them,  or  regulating  the  method  of  their 
conduct;  but  as  appeals  from  courts  of  equity  to  the 
House  of  Lords  come  usually  from  the  same  Judge  who 
administers  in  lunacy,  perhaps  it  would  be  held,  that 
the  analogy  of  appeals  from  courts  of  equity  to  the  House 
of  Lords  ought  to  govern  the  practice  on  appeals  in 
lunacy  to  the  Queen  in  council() . 


(h)  Vide  Grosvenor  r.  Draz,  2  Knapp,  82. 
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Time  for  Appealing, 

The  party  "who  may  have  been  admitted  to  appeal  by  the  govemoxs  is  allowed  a  year 
and  a  day  firom  the  date  of  the  deoree,  but  subject  to  enlaigements  apon  cause  shewn. 

In  the  case  of  Thx  Orphan  v.  Van  Rbenen,  July  )7th,  1829,  (■)  it  was  determined 
that  where  leave  to  appeal  had  been  refused  by  the  court  below,  the  petition  for  leave  to 
appeal  need  not  be  presented  to  the  King  in  council  within  the  year  and  day.  The 
observations  of  the  noble  lord,  upon  whose  advice  the  point  was  disposed  of,  were  as 
follow  :— 

Lord  Wynfttd—^  There  is  an  established  rule,  that  if  an  appeal  be  granted  the  party 
must  bring  his  appeal  within  a  year  and  a  day ;  but  this  rule  has  never  yet  been  ex- 
tended  to  a  case  where  the  appeal  has  been  reftised  by  the  colonial  court.  It  is  to  be 
hoped  that  appeals  will  rarely,  if  ever,  be  refused  to  parties  who  have  any  pretence  of 
interest.  The  King  is  anxious  that  complete  justice  should  be  done  to  lUl  the  inhabi- 
tants of  the  provinces  belonging  to  his  empire,  and  has  directed  the  governors  of  those 
provinces  to  allow  appeals  to  himself  in  counciL  Should^  however,  a  case  occur  in 
which  an  appeal  has  been  refused,  and  the  party  has  neglected  to  follow  up  the  appeal 
(allowed  on  petition  to  the  King)  for  an  unreasonable  time,  we  shall  feel  it  our  duty 
to  recommend  to  his  Majesty  to  dismiss  it.  As,  however,  we  are  guided  by  this  rule  ; 
as  the  respondent  has  not  petitioned  to  have  this  appeal  dismissed,  but  takes  this  objec- 
tion for  tiie  first  time  when  it  is  called  on  for  decision ;  as  it  comes  from  a  distant 
colony ;  and  as  it  affects  the  interests  of  in&nts ;  we  do  not  think  it  proper  to  advise 
his  Majesty  to  dismiss  this  appeal  on  account  of  the  delay  that  has  occurred  in  its 
prosecution  (*)." 

Cbaiq  V,  Shand  («).— An  order  in  council  having  been  made  altering  the  mode  of 
appealing  from  the  colony,  and  having  been  directed  by  proclamation  of  the  Ghivemor, 
dated  14th  May,  to  take  effect  from  the  18th,  it  was  held  that  an  appeal,  which  had 
been  noted  on  the  2nd  of  that  month,  against  a  judgment  made  on  the  Ist,  and  which 
appeal  had  been  presented  on  the  15th,  ought  to  be  prosecuted  according  to  the 
previous  practice,  and  not  according  to  the  new  order. 

(a)  I  Kn.  83.  Sept,  and  the  order  refusing  the  appee),  9th 

(^)  The  deoree  oomplalned  of  bore  date  18th       Oct.  18i3. 

(«)  1KI1.2A3. 
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Leave  to  appeal  granted  by  the  Privy  CauneiL 

£.  I.  CoMPANT  V,  Sted  Allt(').  Where  a  party  has  lost  his  right  of  appealing 
according  to  the  charter  of  a  court  below,  through  the  erroneous  construction  of  it  hy 
that  court,  the  Privy  Council  will,  upon  special  petition,  grant  leave  to  appeal 

Leave  to  appeal  erroneouily  granted  below, 

£.  I.  Company  o.  Sted  Allt(<i).  Where  the  court  below  has  granted  leave  to  appeal, 
in  a  case  in  which  they  were  not  authorized  by  their  charter  to  do  so,  it  is  not  sufficient 
for  the  appellant  to  present  the  common  petition  of  appeal  to  the  King  in  conneiL  A 
special  application  for  leave  to  appeal  must  be  made  to  the  King  in  council  under  sudi 
circumstances. 

Appeia  will  not  He  on  tkegromnd  merely  ^^  WUneeeee  were  diecre^ted. 

SAifTACAMA  v.  Ardbvol  {•).  Ah  appeal  will  not  lie  on  the  sole  ground  that  the  court 
below  discredited  the  testimony  of  the  witnesses  improperly.  The  principle  on  whidi 
this  rule  is  founded  is  thus  explained  by — 

Sir  John  Leaeh,  M.  R. — **  The  court  below  proceeded  on  the  ground  that  they  dis- 
credited  tiie  witnesses  on  the  part  of  the  appellant  This  board  never  heard  of  an 
appeal  being  instituted  on  the  ground  that  witnesses  had  been  discredited.  The  court 
below  were  awara  of  the  cliaracter  of  these  witnesses,  and  besides  thelcnowledge  of 
their  chaimeter  had  the  advantage  of  seeing  their  demeanour  and  behaviour,  of  which 
we,  on  written  evidence,  have  no  power  of  judging.  We  feel  it  our  duty,  therefore,  to 
decide  this  case  on  the  general  principle  that  no  appeal  will  Ke  on  the  mere  ground 
that  the  court  below  discredited  the  witnesses  produced  to  them  by  either  party  O.** 
Appeal  dismissed  with  costs. 

Although  an  Appeal  may  not  lie,  the  Crown  may  be  petitioned  for  o  Reference 

generally  to  the  Judicial  Committee. 

Re  STBONACB(i).~By  the  Grenada  Act,  No.  250,  made  in  pursuance  of  the  provisions 
of  the  Slave  Abolition  Act,  3  &  4  Will.  IV.  c.  73,  the  jurisdiction  of  the  Chief 
Justice  is  final  and  conclusive^  and  no  appeal  lies  therefirom  to  the  Queen  in  council ; 
but  the  Judicial  Committee  in  refusing  leave  to  appeal  from  an  order  made  by  the  Chief 
Justice  under  the  provisions  of  the  act,  suggested  a  petition  to  the  Crown,  throng^ 
the  Secretary  of  State,  for  a  reference  to  the  Judicial  Committee  generally,  with  a  view 
to  obtain  their  opinion ;  but  held  they  had  no  jurisdiction  to  entertain  the  appeal. 

Appealable  Value. 

CuviLLTEE  V.  Atlwin  (^). — An  Act  of  the  British  Parliament  declared  that  all  laws 
passed  by  the  legislature  of  Lower  Canada  should  be  binding  within  the  colony  ;  and 
directed  that  the  court  below  should  be  subjected  to  such  appeal  as  it  had  been  subject 
to  previously  to  the  passing  of  the  Act,  and  also  to  such  other  provisions  as  might  be 
made  in  that  behalf  by  any  act  of  the  colonial  legislature.  It  was  held  in  the  Privy 
Council,  that  an  act  having  been  passed  by  the  colonial  legislature  limiting  the  right  of 
appeal  to  causes  where  the  sum  in  dispute  waia  not  less  than  500/.  sterling,  a  petition 
for  leave  to  appeal  where  the  sum  was  of  less  amount  could  not  be  received  by  the 
King  in  council,  although  there  was  a  special  saving  in  the  colonial  act  of  the  rights 
and  prerogatives  of  the  Crown. 

MooPTi  MoHUVHUD  Ubdoolah  p.  Baboo  MoonCHUNo(i). — Two  suits  having  been 

(')  ]  Kd.  331.  note.  (f)  S  Moore.  P.  C.  Ct.  311. 

(•)  lKn.260.  (k)  2Kn.78. 

(0  Bm  howererCamqiis  v.Latioa,ii|A'a,p.  76S.  (>)  1  Moors,  363, 
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brought  for  simui  dae  on  the  same  account,  each  of  which  was  under  50,000  rupees 
(or  5002.),  it  was  held  that  such  suits  could  not  be  consolidated  for  the  purpose  of 
appeal,  tiliough  the  original  severance  of  them  was  contrary  to  the  plaintifirs  instruc- 
tions, and  the  aggregate  amount  of  both  exceeding  that  amount. 

The  appellants  presented  a  petition  to  the  Sudder  Court,  praying  that  the  two  causes 
might  be  reheard,  or  that  an  appeal  might  be  admitted  to  the  King  in  council,  on  the 
ground  that  they  constituted  one  and  the  same  cause,  though  split  into  several 
demands,  and  comprised  a  sum  in  the  aggregate  exceeding  50,000  rupees  (or  5000/.),  the 
amount  required  by  the  Act  of  Parliament  and  the  existing  regulations  (J).  The 
Sudder  Court  allowed  the  appeal.  The  securities  were  accordingly  perfected,  and  the 
appeal  was  transmitted  to  England. 

Mr.  Baron  Parke. — ^^  In  this  case  there  are  two  distinct  causes,  and  two  separate 
judgements  in  both  the  courts  below.  During  the  proceedings  either  in  the  provincial 
Court  of  Bareilly,  or  the  Sudder  Court  of  Bengal,  these  suits  were  never  consolidated, 
but  were  all  along  treated  as  separate  and  distinct.  How,  then,  can  the  court  below 
say  that  they  shall  be  consolidated  for  the  purpose  of  the  appeal !  The  Act  21  Geo.  III. 
c.  70,  is  conclusive.  If  the  court  could  consolidate  these  suits,  for  the  purpose  of 
the  appeal,  by  the  same  rule  any  number  of  suits  might  be  consolidated  if  they  repre- 
sented the  same  matter.  That  is  contrary  to  the  words,  as  well  as  the  intention,  of  the 
act  of  Parliament.  All  their  lordships  are  of  opinion  that  the  application  cannot  be 
entertained.     The  appeal,  therefore,  must  be  dismissed  with  costs." 

Re  TuppEB  Q),  The  Royal  Court  of  Guernsey  made  a  decision  on  the  23d  February, 
1833,  coniirming  a  rate  for  the  relief  of  the  poor,  on  the  real  and  personal  property 
of  the  parishioners  of  St.  Peter-le-Port  in  that  island. 

It  appeared  that  seven  parishioners  applied  to  the  court  below  for  leave  to  appeal, 
which  was  refused  on  the  ground,  inter  alia,  that  the  sum  was  below  the  amount  fixed 
by  the  order  in  council  (200/.). 

The  parishioners  then  petitioned  the  Privy  Council.  After  hearing  counsel,  it  was 
determined  that  the  appeal  should  be  allowed,  although  the  assessments  on  the  seven 
complainants  were  both  sepajjttely  and  collectively  below  the  standard  fixed  by  the 
order  in  council ;  because,  were  appeals  refused  under  such  circumstances,  the  courts 
in  Guernsey  might  impose  taxes  to  any  amount,  under  10/.,  on  every  individual  of  a 
population  of  25,000. 

The  exception  to  the  rule  requiring  the  value  of  the  matter  in  contest  to  be  of  a 
certain  amount  is  stated  to  be  <*  where  the  matter  relates  to  the  taking  or  demanding 
any  duty  payable  to  the  King,  or  any  annual  rent,  or  other  such  like  matter  or  thing, 
where  the  right  in  future  may  be  bound(a)." 

The  instructions  to  the  Grovemor,  or  the  Charters  of  Justice,  generally  impose  limits 
upon  the  right  of  appealing,  but  upon  a  question  on  this  subject  arising  in  1717,  the 
Attorney-General,  Northy,  reported  his  opinion  as  follows  : — 

**  And  as  to  the  instructions  given  to  the  Grovemor,  as  mentioned  in  the  petition, 
whereby  he  is  restrained  from  allowing  an  appeal  in  any  case  under  the  value  of  500/. 
sterling,  that  does  only  restrain  the  Grovemor  from  granting  of  appeals  under  that 
value  ;  notwithstanding  which,  it  is  his  Majesty's  power,  upon  a  petition,  to  allow  an 
appeal  in  cases  of  any  value^  where  he  shall  think  fit ;  and  such  appeals  have 
often  been  allowed  by  his  Majesty."  This  opinion,  Mr.  Clarke  says,  was  quoted  by 
Dr.  Lushington  to  the  Lords  of  the  Council,  in  the  case  of  Ejp  parte  Jacob  de  Nariente, 
November  24th,  1832,  and  assented  to  by  their  lordships.     Clarke's  Col.  Law,  p.  111. 

(J )  SI  Geo.  in.  c.  70,  8.  SI ;    Rog.  17,.  a.d.  I797>  (I)  2  Kn.  801. 

■eets.  9  &  3,  dDce  repealed  by  the  3  &  4  Will.  IT.  ( ")  Stokee,  SSS  to  SS5. 

e.  41,  and  theOrder  in  Council  of  lOih  Apr.  1838. 
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SecuriHetfor  Catt*  and  due  Prosecution. 

Cahbbrnon  V*  Egboigmaed(").— The  petitionen  were  mterrening  pftrtlefly  and 
entered  their  appeal  against  two  decrees  of  the  Court  of  Appeals  in  the  Manritins,  and 
tendered  security  for  the  prosecution  of  it.  Their  security  was  ohjected  to,  and  the 
court  below  adjudged  it  to  be  insufficient.  They  petitioned  the  Privy  Council,  praying 
that  the  decrees  might  be  reverBed.  The  respondents  presented  a  counter  petition 
that  the  appellants'  petition  might  be  rejected,  and  the  decrees  carried  into  execution. 
By  the  4th  article  of  a  proclamation  by  the  Governor  of  the  Mauritius^  in  pursuance 
to  instructions  from  the  Colonial  Secretary,  it  was  decreed  ^  that  all  questions  rda- 
tive  to  the  securities  to  be  given  in  appeals,  relative  to  their  amount,  value,  sufficiency, 
or  reception,  should  be  decided  by  the  oourti  against  whose  judgment  or  decree  an 
appeal  to  his  Majesty  in  his  Privy  Council  should  be  made."  Their  lordships,  after 
hearing  counsel,  were  of  opinion  that,  as  the  court  below  had  decided  that  the  security 
tendered  was  insufficient,  they  had  no  jurisdiction  on  the  subject,  and  the  appellants' 
petition  was  dismissed  with  costs. 

A  petition  for  leave  to  appeal,  on  giving  such  security  as  the  council  should  think^ 
was  afterwards  presented  by  the  appellant.  Upon  hearing  Mr.  Knight  for  the  petition, 
and  Dr.  Lushington  for  the  respondent,  the  petition  was  dismissed  with  costs. 

Powell  o.  Washbubn(") The  appellant  in  pursuance  of  the  Canada  Act,  34 

Geo.  III.  c  2,  8.  35,  tendered  his  bond  as  security  for  the  due  prosecution  of  the 
appeal.  The  bond,  though  without  sureties,  and  binding  only  on  the  appellant,  was^ 
upon  a  rule  to  show  cause,  duly  allowed.  Pending  the  appeal,  the  appellant  died,  and 
the  cause  was  revived  against  the  executors.  Application  was  then  made  that  the 
executors  should  give  sufficient  securities,  otherwise  the  appeal  to  stand  dismiawed. 
The  application  was  refused  ;  the  Judicial  Committee  being  of  opinion,  that  the  allow- 
ance of  the  security  in  the  court  below  precluded  the  respondents  from,  objecting  now 
to  the  form  of  the  bond  ;  and  that  their  appearance  to  the  order  of  revivor  prevented 
the  court  imposing  terms  on  the  respondent  The  opinion  of  the  court  was  as 
follows  :-. 

Mr.  Baron  Parke. — **  By  the  term  *  proper  security,*  used  in  the  Canada  Act,  we 
should  certainly  understand  security  with  proper  sureties.  Now  there  is  neither 
surety  nor  principal  to  the  bond  in  the  event  that  has  happened,  viz.  the  death  of  the 
obligor.  The  court  below,  however,  and  the  respondent,  were  satisfied  with  the 
instrument  in  that  form ;  for  it  appears  that  a  rule  nut,  to  show  cause  why  the 
security  so  tendered  should  not  be  allowed,  was  granted,  served  on  the  respondent, 
and  subsequently  made  absolute.  It  is  now  too  late,  therefore,  to  question  the  pro- 
priety of  the  terms  of  the  bond.  The  proper  course  to  have  taken  would  have  been 
to  have  moved  to  dismiss  the  appeal  upon  the  death  of  the  appellant,  when  we 
could  have  imposed  terms  ;  but  the  appearance  to  the  order  of  revivor  precludes  that 
course  now,  and  we  must  dismiss  this  petition." 

Retemeyer  o.  Obermuller(«). — ^This  was  an  appeal  from  a  sentence  of  the  Supreme 
Court  of  Berbice,  pronounced  on  the  7th  of  April,  1834,  in  the  matter  of  an  aSBeesmoit 
of  the  amount  of  two  previous  sentences  of  the  same  court,  dated  30th  October  1826, 
and  1st  August  1830,  upon  demands  in  convention  and  re>convention,  in  a  suit  between 
the  appellant  and  respondent,  condemning  the  respondent  to  pay  certain  sums  therein 
mentioned,  with  interest  and  costs,  but  rejecting  a  further  claim  and  demand  of  the 
appellant  in  the  matter  of  assessment 

On  the  1 1th  April  following,  the  appellant  presented  a  petition  to  the  Supreme  Court 
for  leave  to  appeal,  which,  according  to  the  practice  of  the  court,  was  referred  to  the 
respondent  for  his  assent,  who  submitted  that  the  appellant  was  entitled  to  his  appeal 
on  giving  the  security  required  by  the  appeal  regulations. 

<<>>)  1  Kn.  251.  (0)  2  Mo.  P.  C.  Ca.  199.  (•)  2  Moore's  P.  C.  C^  93.. 
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No  flecarity  was  given  by  the  appellant  until  the  Uth  day  of  August  following,  more 
than  three  months  after  the  date  of  the  petition  for  leave  to  appeal. 

By  an  order  in  council  of  the  20th  June,  1B31,  it  was  ordered,  among  other  things, 
that  appeals  from  the  colony  of  Berbice  were  to  be  made  subject  to  the  rules  and  limi« 
tations  therein  mentioned,  and  after  providing  that  the  appellant  should,  within  1 4  days 
next  after  the  sentence  should  have  been  prenounced,  apply  to  the  court  by  petition, 
fsr  leave  to  appeal  therefrom  to  his  Majesty,  his  heirs,  and  successors^  in  council,  and 
providing  that  security  should  be  given  by  the  appellant  for  the  proseeotion  of  the 
appeal,  and  for  payment  of  all  such  costs  as  might  be  awarded  by  his  Majesty,  his  heirs, 
and  successors,  to  the  respondent,  and  that  the  court  from  which  any  sudi  appeal  should 
be  brought,  should,  subject  to  the  conditions  thereinafter  mentioned,  determine  the 
nature,  amount,  and  sufficiency  of  the  several  securities  to  be  taken,  and  providing  that 
the  security  to  be  given  by  the  appellant  should  in  no  case  exceed  the  sum  of  300/. 
sterling,  and  should  be  given  in  the  manner  therein  mentioned,  it  was  provided  by  the 
eleventh  of  such  rules,  sec.  25,  that  <<  If  the  security  to  be  given  by  the  party  or  parties 
appellant  for  the  prosecution  of  the  appeal,  and  for  the  payment  of  such  costs  as  may 
be  awarded,  shall  in  manner  aforesaidybe  completed  within  three  months  from  the  date 
of  the  petition  for  leave  to  appeal,  then,  and  not  otherwise,  the  court  from  which  such 
appeal  is  brought  shall  make  an  order,  allowing  such  appeal,  and  the  party  or  parties 
appellant  shall  be  at  liberty  to  prefer  and  prosecute  his,  her,  or  their  appeal  to  hia 
Majesty,  his  heirs  and  successors,  in  his  or  their  Privy  Council,  in  such  manner  and 
under  such  rules  as  are  observed  in  appeals  made  to  his  Majesty  in  Council,  from  hia 
plantations  or  colonies." 

The  respondent  objected  to  the  admission  of  the  appeal  in  the  court  below,  on  the 
ground  of  the  irregularity  in  not  completing  the  security  within  the  time  prescribed ; 
but,  notwithstanding,  the  court  below  permitted  the  appeal  to  proceed,  and  the  appel- 
lant subsequently  proceeded  to  execute  his  part  of  the  sentence  against  the  respondent. 

No  appeal  was  asserted  by  the  respondent  against  the  permission  thus  given  for  the 
appellant  to  proceed,  notwithstanding  his  default,  or  agamst  the  execution  of  the  sen- 
tence  by  the  respondent ;  and  the  appellant  having  lodged  his  appeal  in  the  Privy 
Council,  and  obtained  the  usual  order,  the  respondent  appeared,  and  brought  in  his 
printed  case.  The  cause  being  ripe  for  hearing,  and  about  to  come  on,  the  respondent 
presented  a  petition,  setting  forth  the  circumstances  above  mentioned,  and  praying  that 
the  appeal  might  be  dismissed. 

Dr.  Lushingion  and  Mr.  Selon  moved,  on  the  part  of  the  respondent,  to  dismiss  the 
appeal,  and  insisted  that  the  11th  rule,  sec.  25,  of  the  orders  in  council  of  20th  June, 
1831,  respecting  the  time  limited  for  giving  security  for  the  prosecution  of  the  appeal^ 
was  imperative,  and  that  the  court  below  had  no  power  to  extend  the  time,  on  the 
expectation  that  security  might  be  given.    They  cited  Starkey  v.  Lapslie,  (i>)  decided  by 


(P)  On  appeal  from  the  Sapreme  Gourt  for  the 
Distriot  of  Demerara  and  Eowqnibo :  Starkey, 
appellant,  and  Lapslie^  respondent 

In  this  oaaethe  respondent  presented  a  petition 
far  the  iHawitniiiii  of  an  appeol  then  pending,  on 
the  ground  of  non-€ompliattoe  with  the  11th 
rule,  sea  25,  of  the  orders  in  cooncil  of  SOth 
June,  1831,  prescribing  the  time  for  completing 
the  security  for  oo8ts  after  date  of  the  petition 
for  leave  to  appeaL 

On  the  98th  Fehmary,  1839,  the  court  below 
pronoonoed  Judgment  in  two  causes  wherein  the 
respondent  was  plalntiiT  and  the  appellant  de- 
fendant. 


On  the  9th  March  183S,  the  appellant  pre- 
sented his  petition  for  leave  to  appeal  lh>m  the 
sentences  in  both  causes. 

On  the  I5th  June,  1839,  the  notary  public  in 
the  registrar's  office  certified  that  no  security 
had  bem  given  by  or  on  behalf  of  the  appellant 
for  the  prosecution  of  the  appeal  and  payment 
of  costs. 

Notwithstanding  the  above  defonlt,  the  Sn- 
pieme  Court  of  Demerara  and  Esseqnibo  ];ni>' 
ceeded  to  make  certain  orders  purporting  to 
grant  permission  to  the  api>ellant  to  prosecute 
his  appeal,  and  in  the  month  of  January,  1833, 
he  lodged  his  petition  In  this  court ;  whereupon 
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the  Jodieud  Committee  In  1834,  and  sabmitted  the*  each  deoiaimi  wbb  a  jn^ciel  eon- 
stmction  of  the  order  in  oonadl. 

Mr.  Surge,  Q*C.,  and  Mr.  J.  Parker,  on  the  part  of  the  respondent,  relied  on  an 
aflSdavit  of  marttt,  made  by  the  attorney  in  the  eaoee,  in  the  ooort  below,  whieh  the 
Judicial  Committee  intimated  might  afford  ground  for  a  petition  for  leave  to  appeal,  not- 
withatanding  the  appellant's  defanlt ;  but  conid  not  be  need  to  oppose  the  respondent's 
l^plieslaoa  to  dimaiaB  the  appeal  for  non-oomplianoe  with  the  orders  in  oonnciL 

They  veUed  also  on  the  respondent  having  appeared  to  the  appeal,  and  sobmitied  to 
theserriee  of  the  osnal  orders  to  print  and  bring  in  his  ease,  and  insisted  tiiat  not  haying 
prsscMted  a  petition  to  dismiss  the  appeal,  the  same  being  ready  for  hearing,  and  aetn- 
ally  entered  in  the  paper,  he  most  be  taken  to  have  waived  the  seenrity  for  costs,  and 
that  it  was  toelafes  to  come  now,  by  petition,  todismisi,  on  the  ground  of  the  appellant's 
hMhes  in  the  eonrt  below.  They  citedSt.  Louis  v,  St  Lou]s(*),  and  observed  that  the 
esse  ef  Stericey  e.  Lapslie  was  not  in  point,  the  respondent  not  having  i^n^esred  to 
the  appeal,  but  presented  a  petition  to  the  King  in  eouncil  to  dismiss  the  same. 

Lord  Bnmgham.'^^  Their  Lordships  are  of  oj^on  that  the  prayer  of  tiiis  petitfam 
must  be  granted,  but  under  the  eiroumstanees,  tltoywiU  advise  the  appeal  to  be  restored, 
upon  a  petition  being  presented  for  that  purpose  by  the  appellant.  The  terms  of  the 
evder  of  eouneil  are  prohibitory,  and  leave  no  discretion  in  the  court,  whieh  is  not  to 
admit  the  appeal  unless  the  seenrity  shall  have  been  completed  within  three  months 
from  the  date  of  the  petition.  It  appears  that  the  security  in  this  case  was  not  given 
until  four  months  after  leave  to  appeal  had  been  obtained,  but  no  petition  was  presented 
by  the  respondent  to  dismiss  the  appeal,  nor  was  any  appeal  noted  against  the  appellant 
proceeding  to  execute  his  part  of  tiie  sentence,  though  it  is  stated  that  that  proceeding 
was  objected  to  by  the  respondent.  The  respondent  has,  however,  appeared  to  the 
appeal  here,  and  lodged  his  case :  it  is  clear,  therefore,  that  the  appellant  must  have 
been  led  to  suppose  that  any  objection  on  the  score  of  irregularity  was  waived;  and 
though  their  LordBhips  are  of  opinion  that  the  order  made  by  the  court  below,  allowing 
the  appeal,  was,  for  want  of  the  security  being  completed,  irregular,  and  could  not  be 
cured  by  any  waiver  or  implied  consent  on  the  part  of  the  respondent,  yet  they  think  it 
would  be  a  fit  case  to  recommend  the  allowance  of  the  appeal,  upon  a  petition  pre- 
sented for  that  purpose :  the  result  will  be,  that  the  case  must  stand  over  for  saeh 
application." 

Craig  v.  Shand  (q). — It  would  appear  that  the  Privy  Council,  on  granting  leave  to 
appeal,  will  not  require  a  greater  seenrity  to  be  entered  into  by  an  appellant,  than  it 
had  been  the  practice  to  require  in  the  colony ;  although  the  instructions  of  the  governor 
empowered  him  to  require  greater. 

Appeal  againei  an  Interloeuiory  Order. 
Nahon  v.  Pauisni£(').— When  the  appeal  is  limited  to  sentences  of  a  definitive 
character,  an  appeal  upon  interlocutory  matter  will  not  be  received.  Thus  by  a  charter 
of  justice  granted  to  the  town  of  Gibraltar,  a  right  of  appeal  to  the  King  in  council 
was  given  against  any  final  judgment,  decree,  or  sentenee  of  the  court  below ;  or 
against  any  rule  or  order  having  the  effect  of  a  final  or  definitive  sentence.  In  a  sub- 
sequent part  of  the  charter,  there  was  a  reservation  to  tiie  King  in  eouneil,  upon  the 
petition  of  any  person  aggrieved  by  any  judgment  or  determination  of  the  court  below, 

the  recipondent  presented  a  petition  for  the  dis-  her  Ki^leety  Sn  ooimcil,  that  the  nSd  appeal  of 

mlRBSl  of  the  appeal  under  the  olroomstaaoee  the  aald  T.  T.  Starkey  should  be  dimissed  with 

above  stated.  Insisting  that  the  appeal  was  on-  eoete,  which  i«port  was  duly  «t"^t^*^  oi  the 

important  and  InadmisriMe.  84th  day  of  Jannaiy,  1 834 

The  case  was  axgaed  at  the  bar  on  the  Ist  (p)  1  Moore,  P.  C.  143. 

Jannary,  1834,  when  the  Lords  of  the  Judicial  (q)  1  Kn.  253. 

Committee  agreed  to  report,  as  their  opinion,  to 
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to  i^peal  therefirom  upon  such  terms,  and  subject  to  such  other  regulations  and 
restrictions,  as  to  his  Majesty  should  seem  fit.  It  was  held,  upon  a  petition  for  leare 
to  appeal,  that  no  appeal  could  be  allowed  except  from  a  final  judgment.  The  cir- 
eumsCanoee  under  which  the  point  arose  were  the  following : — 

In  an  action  of  debt,  a  warrant  having  been  obtained  to  arrest  the  defendant^ 
and  on  the  same  day  a  writ  of  ne  exeat  rrgnoy  and  an  order  of  commitment  for  non- 
appearance thereto,  he  was  on  the  following  day  taken  into  custody,  without  (as  he 
alleged)  haring  seen  any  of  the  previous  warrants  and  orders,  and  committed  to  the 
criminal  gaol,  where  he  remained  till  the  23rd  of  the  same  month  ;  when,  on  peti- 
tioning the  court  below,  it  was  ordered  that  the  writ  of  n<  exeat  should  be  quadied, 
that  the  order  of  commitment  for  contempt  should  be  rescinded,  and  the  warrant  for 
bis  apprehension  cancelled ;  but  that  he  **  should  personally  appear  to  the  cause, 
and  perform  the  exigency  of  the  warrant  of  arrest."  He  then  presented  a  peti- 
tion to  the  court  below,  for  leave  to  appeal  agunst  the  latter  part  of  this  order ; 
but  his  petition  was  dismissed  ;  upon  which  he  applied  for  leave  to  appeal,  by  petition, 
to  the  Privy  Council.  Their  Lordships,  however,  were  of  opinion,  that  the  latter 
clause  in  the  charter  did  not  reserve  to  the  King  in  councO,  the  power  of  admitting 
appeals  from  sentences  of  a  different  nature  from  those  mentioned  in  the  first  clause  ; 
and  inasmuch  as  the  order  complained  of  could  not  be  considered  a  final  and  definitive 
decree  or  judgment,  or  operating  as  such,  an  appeal  could  not  be  allowed  from  it. 

Respondent^  LaeJtes. 

St.  Louis  v,  St.  Louis  (*}. — An  application  to  dismiss  an  appeal  from  Lower 
Canada  for  want  of  due  prosecution,  and  for  want  of  a  certificate  filed  pursuant  to  the 
31st  section  of  the  Canada  Judicature  Act,  was  refused ;  the  rule  allowing  a  year 
and  a  day  for  prosecuting  an  appeal,  though  usually  adhered  to,  not  being  imperative 
Qpon  the  King  in  council,  and  the  respondents  having  no  right  to  complain  of  delay 
aitear  lying  by  themselves  eight  months  without  making  any  application.  The  follow- 
ing remarks  fell  from  the  court,  when  disposing  of  the  respondent's  petition : — 

Mr.  Baron  Parke. — **  The  rule  limiting  the  period  of  appeal  in  this  court  to  a  year  and 
a  day,  though  usually  adhered  to,  is  not  imperative.  The  party  complaining  of  delay 
should  not  himself  lie  by  and  be  guilty  of  delay.  If  he  do  so,  he  has  no  claim  to  be 
heard  here.  The  affidavit  of  Gordon  sufficiently  accounts  for  the  certificate  not  having 
been  filed.  Their  Lordships  are  of  opinion  that  this  application  must  be  refused  ;  and 
the  petition  is  dismissed." 

Restoration  of  Appeal, 

Srbb  Muttt  Bissnosoondebt  Dabee  0.  Rajah  Bu&radacaunt  Rot  (*). — Leave  given 
to  restore  an  appeal  dismissed  for  want  of  prosecution.  The  appellants*  agent,  though 
instructed  to  prevent  the  dismissal  of  the  appeal,  not  having  received  the  transcript 
until  after  the  expiration  of  a  year  and  day  from  the  time  of  the  allowance  of  the 
appeal ;  and  the  respondent  having,  in  consequence  thereof,  obtained  an  order  of 
dismissal  (^). 

Lord  Brougham. — "  We  are  all  of  opinion  that,  under  the  circumstances  of  the  case, 
the  laches  of  the  appellant  cannot  justify  our  shutting  them  out  from  their  appeal, 
and  that  the  order  of  dismissal,  therefore,  must  be  rescinded  ;  but  upon  the  terms  of 
their  paying  the  costs  incurred  by  the  respondents  in  India,  as  well  as  here,  conse- 
quent on  the  order  of  dismissal,  which  are  not  costs  in  the  cause,  and  also  upon  the 
terms  of  their  giving  security  to  the  amount  of  500/.  for  the  contingent  costs  here  ; 
such  security  to  be  perfected  within  two  months." 

(')  i  Knapp,  66.  (•)  1  Moon's  P.  C.  Ca.  143.  (t)  9  More's  Indian  App«als,  187. 
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An  Appeal  against  the  Etteeutum  admits  the  Justice  of  the  Judgment. 

NiEUWFBKBRK  P.  Rbtnolds. — On  appefti  from  an  order  diaBoLTing  an  interdict  wUeb 
had  been  granted  to  restrain  exeention  of  a  sentence^  tiie  i^peUant  was  not  pemuttod 
to  impeach  the  merits  of  that  sentence.  For  where  the  scope  of  the  appeal  is  eonfined 
to  the  matter  of  execution,  the  justice  of  the  sentence  which  fonns  the  foundation  gf 
such  execution  is  held  to  be  admitted.    In  deliyering  judgment  (•) 

Lord  Wy^ford  observed,  **  that  the  court  were  inclined  to  dispose  of  the  qiieetioa 
upon  this  short  ground,  that  it  would  be  a  most  inconyenient  doctrine,  and  inftonaiBtpat 
with  the  principles  of  justice,  to  allow  a  man  to  appeal  against  a  writ  of  ezeeotioii  (^ ; 
and  upon  that  appeal  to  go  into  the  merits  of  the  original  judgment.  It  would  inereass 
that  delay  which  is  at  present  one  of  tiie  greatest  curses  in  the  judicature  of  the  Wert 
Indies^  if  a  man  were  not  bound  to  appeal  when  the  judgment  was  giyen,  but  were 
allowed  to  wait  till  these  writs  had  run  their  time.  Let  us  remember  that  we  are  in 
1829  disposing  of  a  suit  instituted  in  1807.  I  shall,  as  long  as  I  sit  here,  endeaTCor 
to  make  people  appeal  in  the  first  instance,  or  consider  that  they  haTe  waired  their 
right  to  do  so.  If  you  appeal  in  such  a  case,  it  must  be  on  account  of  something  which 
has  occurred  between  the  judgment  and  the  execution ;  you  can  go  into  no  matter  that 
might  have  beep  offered  to  the  court  before  such  judgment  was  pronoonoed.  The 
only  admissible  ground  of  complaint  is,  that  the  execution  was  not  wanmnted  by  the 
judgment.  By  an  appeal  against  the  execution,  tiierefore,  (we  may  conclude  by  impli- 
cation from  the  words  of  the  learned  writers  that  have  been  cited  to  us),  yon  admit  the 
justice  of  the  judgment ;  and  that  is  a  principle  consistent  with  the  law  of  oar  own 
country,  and  founded  upon  common  sense." 

Objection  far  fcant  of  Parties, 

Orphan  Boabd  v.  Rbbnan.— An  appellant  is  not  permitted  to  insist  that  the  decree 
against  which  he  appeals  is  void  for  want  of  parties  to  the  suit  in  which  it  was  made^ 
that  objection  not  having  been  made  in  the  court  below.  Having  appealed  against 
the  decree  and  treated  it  as  effective,  he  will  not  be  permitted  to  raise  an  dbjeetioa  of 
want  of  parties,  for  the  first  time,  in  the  Privy  Council  (*). 

Intefvention. 

Orphan  Board  p.  Rbenan  (*). — ^The  principle  of  the  law  of  intervention  is,  tfiai  if 
any  third  person  considers  that  his  interest  will  be  affected  by  a  cause  which  is  dep&idr 
ing,  he  is  not  bound  to  leave  the  care  of  his  interest  to  either  of  the  litigants,  but  bas  a 
right  to  intervene,  or  be  made  a  party  to  the  cause,  and  take  on  himself  the  defence 
of  his  own  rights,  provided  he  does  not  disturb  the  order  of  the  proceedings. 

The  intervener  may  come  in  at  any  stage  of  the  cause,  and  even  after  judgment  if 
an  appeal  can  be  allowed. 

Thus  an  action  is  brought  against  D.  as  the  executor,  and  also  as  husband  of  the 
sole  heiress  under  a  will.  A  few  days  previously  to  the  final  sentence  in  tlie  court 
below,  D/s  wife  dies  ;  leaving  him,  by  her  will,  joint  heir  with  her  children  of  her 
property,  and  appointing  E.  guardian  of  the  children.  Both  D.  and  E  (the  latter  of 
whom  had  not  previously  been  a  party)  petition  the  court  below  for  leave  to  appeal, 
who  refuse  it  to  E.,  but  grant  it  to  D.  It  was  held  in  the  Privy  Council  that  EL  had  a 
right  to  intervene  after  sentence,  for  the  purpose  of  appealing,  and  to  prosecute  the 
appeal,  although  the  appeal  of  D.  had  been  dismissed  for  want  of  prosecution. 

(")  1  Kn.  167.  but  from  the  order  diMoIvfng,  or  dlBohaigfaig 

(▼)  From  Mr.  Knepp's  Report  it  appears  that       the  iaterdict. 
the  appeal  was  not  from  the  writ  of  execution,  (w)  i  Kn.  83.  {>)  1  Kn.  91. 


GENERAL  POINTS  OF  PRACTICE.  766 


Evidence. 

Canb^a  v.  Larios  (t). — The  Judicial  Committee  is  not  bound  by  the  decision  of  the 
court  below  upon  a  question  of  eridence,  altiiough  in  general  it  wUI  follow  it. 

Lord  Wynford.-^^  The  rule  laid  down  in  the  ease  of  Santacana  v.  Ardevol  (■%  ^  that 
appeal  will  lie  from  the  judgment  of  a  court  on  the  ground  that  the  court  discredited 
the  witnesses  produced  to  them  by  either  party,"  should  be  somewhat  qualified,  other- 
wise it  would  prevent  us  from  protecting  colonists  from  the  effects  of  local  prejudices 
to  which  jurors,  assessorSf  and  judges,  who  reside  within  a  jurisdiction  of  small  extent^ 
and  are  in  constant  communication  with  the  inhabitants,  are  liable.  In  all  cases  in 
which  the  court  of  appeal  sees  no  cogent  reason  for  saying  that  the  court  in  whose 
presence  the  evidence  was  given  have  taken  a  wrong  view  of  it,  the  safest  course  is  to 
adhere  to  its  determination.  But  a  case  may  be  so  unsatisfactory  as  to  require  further 
explanation,  or  so  improbable  as  to  be  manifestly  unworthy  of  credit.  In  such  cases 
the  court  of  appeal  should  not  be  concluded  by  the  judgment  of  the  court  below,  but 
exercise  its  power  of  sending  a  case  back  for  further  inquiry,  with  such  directions  as  it 
may  think  proper  to  give.*' 

Zephsom  v.  Riera  (^). — Queere,  whether  an  appellant,  who  wishes  to  avail  himself 
of  evidence  not  produced  before  the  court  below,  must  not,  either  in  his  petition  of 
appeal,  or  by  a  special  petition  for  that  purpose,  pray  that  it  may  be  received  before 
the  Judicial  Committee. 

Dr.  Ltuhington,  for  the  appellant,  contended  that  whatever  doubts  might  have 
existed  in  the  court  below,  it  was  perfectly  clear  firom  the  evidence  now  for  the  first 
time  produced  before  the  Judicial  Committee,  that  the  respondent  remained  an  inha- 
bitant of  the  island  from  the  time  of  its  cession  to  France  in  1784,  until  the  year  1791. 

Mr.  Bickersteth,  for  the  respondent,  objected  to  any  evidence  being  received  which 
had  not  been  brought  before  the  court  below. 

Sir  Lancelot  ShadweU,  V.  C. — The  petition  of  appeal  does  not  allude  to  any  fresh 
matter. 

Dr.  Zu<A«nj7/on.— The  Judicial  Committee,  by  the  8th  section  of  the  Privy  Council 
Act  have  the  express  power  given  them  of  examining  witnesses  as  to  facts,  *^  although 
no  such  witnesses  may  have  been  examined,  or  no  evidence  may  have  been  given  on 
any  such  facts  in  any  previous  stage  of  the  matter."  Surely  the  present  must  be 
considered  a  case  for  the  exercise  of  the  committee's  power,  it  being  apparent  from 
the  documents  produced  that  the  witnesses  in  the  court  below  must  have  stated  the 
very  reverse  of  the  truth. 

Mr.  Biekersteth  and  Mr.  Cleasby,  for  the  respondents.— If  the  documents  are  to  be 
for  the  first  time  adduced  before  the  Judicial  Committee  which  never  have  been  in 
eyidence  before  the  court  below,  it  will  not  sit  as  a  court  of  appeal  but  as  a  court  of 
original  jurisdiction,  of  a  very  defective  description  ;  for  from  your  decision  on  a  new 
case  there  can  be  no  appeal  and  no  opportunity  for  a  second  consideration.  If  parties, 
however,  are  to  be  at  liberty  to  come  here  with  new  evidence,  some  notice  ought  to  be 
given  to  their  opponents  of  the  facts  they  wish  to  prove,  or  of  the  documents  they 
desire  to  produce — some  reason  or  explanation  ought  to  be  afforded  to  the  court  for 
their  delay  or  inadvertence  in  not  bringing  forward  their  whole  case  before  the  inferior 

(7)  8  Kn.  276b  ibid.  330,  in  which  a  special  petition  for  leave  to 

<*)  JYote  by  Mr.  Knapp.  '*  The  only  oases  In  prodaoe  was  presented,  and  an  order  obtained 

wbloh  evidenoe  not  before  the  courts  below  has  for  that  porpose.**   On  referring  to  Mr.  Knapp's 

been  addooed  before  the  Judicial  Committee,  are  Reports  of  these  cases,  the  proceedings  referred 

Conepa  v.  Larios,  S  Kn.  877.  in  which  it  was  to  in  his  note  do  not  appear. 

rc;}eoted ;  and  Attomey-Oeneral  v.  MeikleiJohn,  (*)  3  Kn.  130. 
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jurifldietioii.  Here  no  petition  has  been  presented  to  the  ooozt,  no  notice  has  been 
given  to  the  party  respondent,  and  the  appellants  put  forward  in  their  printed  case,  for 
the  first  time^  documents  unheard  of  in  the  court  below,  and  not  proved  in  the  r^nlar 
mode  in  which  documcotB  ought  to  be  proyed  in  the  court  here.  It  is  thereCoire  to  bo 
hoped  that  the  committee  will  not  pay  any  attention  to  this  eridence  (■). 

OiffeeHont  not  made  in  the  Court  below, 

FBA-KKLAifD  V.  M*6tJ8TT  (**).— Objections  cannot  be  made  to  a  decree  at  the  hearing 
before  the  Privy  Council  that  have  not  been  previously  made  in  the  court  below. 

This  is  the  rule  derived  by  Mr.  Knapp  from  the  following  remarks  which  fell 
from  the  Court  in  the  above  case.  The  Attorney-General  (Sir  Jas.  Scarlett)  had  con- 
tended on  behalf  of  the  appellant,  that  when  an  objection  arose  upon  the  record,  it 
might  be  taken  in  the  Privy  Council,  although  it  had  not  been  taken  previously  in 
the  court  below." 

Sir  John  Leaeh,  M.  R. — '^  It  would  be  very  inconvenient  if  such  a  rule  were  adopted 
with  regard  to  legal  proceedings  in  other  countries.  It  is  very  well  in  courts  of  appeal 
in  this  country,  bcSsause  both  the  supreme  court  and  the  inferior  court  proceed  accord, 
ing  to  the  law  of  this  country.  But  in  an  appeal  from  a  foreign  country,  it  does  not 
follow  that  the  law  of  England  is  to  be  applied.  There  is  the  particular  law  of  the 
country  and  the  usage  of  the  country.  The  Dutch  law  for  instance  prevails  in  the 
colony  from  which  this  appeal  comes.  How  are  we  to  determine  questions  according 
to  the  English  law  upon  a  new  objection  not  stated  in  the  court  below  I  We  cannot 
assume  that  the  English  law  prevails  in  these  particulars  when  the  objection  has  not 
been  taken  in  the  court  below. 

Where  an  objection  appearing  to  be  material  is  taken  for  the  first  time  on  appeal  in 
the  House  of  Lords,  and  when  it  is  held  desirable  to  have  the  judgment  of  the  court 
below  upon  the  point,  the  cause  is  usually  remitted  back  for  that  purpose. 

To  say  that  a  party  is  to  be  excluded  in  the  last  resort  from  all  objections  not  taken 
in  the  court  below,  would  be  to  lay  down  a  rule  which  in  many  instances  might  work 
the  greatest  injustice.  And  this  more  especially  in  dealing  with  appeals  from  distant 
or  infant  colonies,  where,  in  general,  there  is  (at  least  comparatively  speaking)  what 
the  civilians  call  a  penuria  peritorum.  The  observation,  too,  of  Sir  John  Leach  is  but 
an  obiter  dictum,  and  may  be  supposed  to  have  been  overruled  by  what  fell  from  Mr. 
Baron  Parke  in  the  following  Indian  case,  where  the  Judicial  Committee  held  them- 
selves  bound  to  take  notice  of  the  law  of  the  country  from  which  the  i4>peal  came;,  and 
to  decide  according  to  it,  although  it  has  net  been  noticed  in  the  court  below. 

Chowdrtv.  Naraini  (').— Mr.  Baron  ParA^.—^*  Their  Lordships  are  in  this  case 
placed  under  the  necessity  of  deciding  a  question  of  Hindu  law,  which,  so  fiir 
as  we  can  learn  from  the  proceedings,  has  not  been  expressly  decided  by  the  court 
below,  because  the  Zillah  Court  decided  the  case  upon  a  ground  which  their  Lordships 
think  cannot  be  sustained.  The  whole  of  the  appellant's  argument  is  founded  upon 
this,  that  by  the  course  of  proceedings  they  liave  been  prevented  raising  this  question 
of  Hindu  law.  But  no  proposition  is  more  clear  than  that  this  court  is  bound  to  take 
notice  of  it,  and  decide  it  as  well  as  it  can.  We  have  not  therefore  the  advantage  of 
the  decree  below  upon  the  Hindu  law  ;  and  we  are  not  so  sure  we  are  right,  Wnuw 
the  decree  complained  of  has  gone  on  a  different  point ;  but  it  is  upon  a  point  tiiat  to 
some  extent  affirms  the  notion  that  their  Lordships  are  about  to  adopt.  It  appeals  to 
their  Lordships  that  the  ground  upon  which  the  court  below  have  proceeded  is  not  a 

(•)  It  ifl  impoafiblA,  from  the  Report,  to  say  ed  on  the  grounds  stated,  and  lelfed  vpaa  in  the 

with  certainty  whether  the  documents  in  quee-  court  below. 

tion  were  received  as  evidence  or  not.     The  0»)  1  Kn.  874. 

judgmoxt,  however,  appears  to  have  been  affirm-  («)  3  Kn.  55. 
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ooneet  ground,  because  they  hare  proceeded  upon  a  &ct  which  the  appellantB  had  no 
means  of  litigating  ;  yet  they  are  right  upon  the  point  of  law ;  and  that  the  appellante 
are  not  entitled  to  the  property.  The  decree  of  the  Coort  of  the  Sndder  Dewanny 
Adawlut  will  therefore  be  affirmed,  but  without  costs." 

Remii  refuted. 

Raja  Row  Yencatta  v.  Enoogogntt  SoARiAH(<i).~The  appellant  applied  to  the 
Court  of  the  Sudder  Dewanny  Adawlut  to  review  its  decree  (affirming  a  judg- 
ment of  the  provincial  court) ;  and  upon  that  occasion  for  the  first  time  proposed  to 
examine  two  witnesses,  whom  he  had  named  but  not  examined  before  the  provincial 
court,  and  also  to  produce  some  documentary  evidence  never  before  tendered  to  either 
court.  This  application  was  rejected  by  the  Sudder  Dewanny  Adawlut ;  and  the  appel- 
lant, by  his  appeal  to  the  King  in  coimcil,  sought  to  have  the  judgments  of  the  courts 
in  India  reversed,  or  at  least  to  have  the  case  sent  back  for  further  investigation. 
But  as  he  had  already  had  ample  opportunity  on  two  occasions  for  bringing  forward 
his  case  fully  before  the  courts  of  whose  judgment  he  complained,  their  Lordships  were 
of  opinion  that  they  ought  not  to  advise  his  Majesty  to  remit  the  case  for  further 
inquiry,  unless  it  could  be  shown  that  the  provincial  court  was  wrong  in  disbelieving 
the  appellant's  witnesses,  and  upon  this  point  the  circumstances  afforded  no  satisfac- 
tory criterion.  The  story  told  by  the  appellant's  witnesses  was  a  very  extraordinary 
and  improbable  one  ;  and,  if  true,  was  capable  of  much  corroboration  that  was  withheld, 
and  was  met  by  the  most  direct  and  positive  contradiction.  And  therefore  it  was 
enough  to  say  that  the  courts  below  had  declared  the  opponent's  claim  to  be  unfoimded, 
and  that  he  had  furnished  no  test  by  which  it  could  be  ascertained  that  their  conclusion 
was  erroneous. 

Maiier  of  Fact, 

Baboo  Ulruck  Sino  p.  Bent  Pkrsad  ('). — Where  the  decision  of  the  court  below 
depends  on  matter  of  fact  alone,  the  Judicial  Committee  will  not  advise  a  reversal, 
unless  there  appear  some  clear  distinct  point  on  which  the  judgment  complained  of  is 
wrongi  although  doubts  may  be  entertained  of  its  correctness. 

Ceriificale  from  Court  below  at  to  a  Point  qf  Praotiee, 

Le  Qvesns  v.  Nioollb  (^).— When  the  Privy  Council  sends  references  to  a  court 
below  for  them  to  certify  as  to  a  point  of  practice,  their  certificate  cannot  be  disputed, 
unless  a  petition  praying  a  fresh  reference  be  presented,  and  supported  by  affidavits 
impeaching  the  accuracy  of  the  certificate. 

Rrferenee  to  take  an  Account, 

Hutchinson  v.  Gillespie  (»). — Order  of  reference  to  take  accounts,  &c.,  made  pur- 
suant to  the  powers  contained  in  the  3d  and  4th  Will.  IV.  c.  41,  s.  17,  notwithstanding 
the  dissent  of  the  respondent's  counsel. 

In  course  of  the  argument,  Mr.  Baron  Parke  recommended  a  reference  to  an 
arbitrator  to  ascertain  U  anything  was  due  to  the  estate  of  William  Hutchinson,  on 
account  of  the  partnership  of  William  and  James  Hutchinson,  from  the  estate  of  Spragg 
and  Hutchinson.  The  respondent's  counsel,  however,  declined  to  acquiesce  in  this 
suggestion,  or  to  agree  with  the  appellant*s  counsel  in  the  appointment  of  a  referee. 
The  Judicial  Committee,  accordingly,  under  the  authority  of  the  act  of  Parliament,  took 

{i)  SKn.S0O.  (')  IKji.867. 

(•)  9  Kn-  96S.  (»)  «  Mo.  P.  C.  243. 
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upon  themselves  to  refer  the  matter,  and  appointed  William  Fry  ChanneU,  Esq.,  bar- 
rister-at-biw,  to  determine  and  report  thereon.  The  following  is  a  copj  of  the  order 
made  by  the  Judicial  Committee,  on  the  16th  February,  1838  : — 

"  At  the  Council  Chamber,  Whitehall,  the  16th  of  February,  1838. 

''By  the  Right  Honourable  the  Lords  uf  the  Judicial  Committee  of  the  PoTy  CounciL 
*^  Whereas,  by  virtue  of  an  act  passed  in  the  3rd  and  4th  ^'ears  of  the  reign  of  his 
late  Majesty,  intituled  '  An  Act  for  the  better  Administration  of  Justice  in  his  Majesty's 
Privy  Council,*  it  was  enacted  by  the  17th  section  of  the  said  act,  that  it  should  be 
lawful  for  the  Judicial  Committee  of  the  Privy  Council  to  refer  any  matters  to  be 
examined  and  reported  on  to  such  person  or  persons  as  should  be  appointed  by  his 
Majesty  in  council,  or  by  the  said  Judicial  Committee,  in  the  same  manner,  and  for 
the  like  purposes,  as  matters  are  referred  by  the  Court  of  Chancery  to  a  Master  of  the 
said  court ;  and  that  for  the  purpose  of  that  act  the  said  person  or  persons  so  to  be 
appointed  should  have  the  same  powers  and  authorities  as  are  now  possessed  by  a 
Master  in  Chancery.  And  whereas  his  late  Majesty  was  pleased  by  his  order  in 
council  of  the  16th  June,  1836,  to  refer  unto  this  committee  the  humble  petition  and 
appeal  of  James  Hutchinson  of  Leeds,  in  the  county  of  York,  merchant,  again^ 
Robert  Gillespie  of  London,  George  Moffat  of  Montreal,  in  the  province  of  Lower 
Canada,  William  Finley  of  Quebec,  William  Stephens  and  John  Jamieson  of  Montreal 
aforesaid,  and  Alexander  Gillespie  of  Montreal,  merchants,  trading  under  the  finn  of 
Gillespie,  Moffiit,  &  Co.,  from  a  sentence  of  the  Court  of  Appeals  for  the  province  of 
Lower  Canada,  dated  the  30th  of  July,  1834.  The  Lords  of  the  Committee  have  this 
day  taken  the  said  appeal  into  consideration,  and  having  heard  counsel  on  both  sides, 
their  Lordships  are  pleased  to  order  and  declare  it  as  their  opinion,  and  it  is  hereby 
ordered  and  declared,  that  the  goods  claimed  by  the  petitioner  in  intervention  were, 
before  and  at  the  time  of  the  seizure  under  the.  process  of  attachment  or  saisie  arrit^ 
the  property  of  the  said  James  and  William  Hutchinson,  and  that  the  said  James 
Hutchinson  is  entitled  to  the  same  notwithstanding  any  possession  or  ownership  by 
Spragg  and  Hutchinson,  but  that  the  said  James  Hutchinson  is  entitled  only  subject  to 
the  right  which  the  respondents  have  acquired  by  virtue  of  their  process  of  attachment 
or  Muie  arrSt,  which  interest  is  declared  to  be  one  moiety  thereof,  subject  to  the  part- 
nership debts  and  engagements  of  William  and  James  Hutchinson,  and  to  the  account 
between  the  said  William  and  James  Hutchinson  relating  to  partnership  transactions. 
And  their  Lordships  are  further  pleased  to  direct,  that,  in  order  to  ascertain  the  true 
value  of  such  interest,  it  be  referred  (pursuant  to  the  power  given  to  their  Lordships 
by  the  17th  section  of  the  act  aforesaid)  to  William  Fry  Channell,  Esq.,  barrister-at- 
law,  (who  shall  have  the  same  power  for  this  purpose  as  a  Master  in  Chanoery,)  to 
take  an  account  of  the  partnership  credits,  debts,  and  engagements,  in  Leeds  as  well 
as  in  Canada  or  elsewhere,  and  to  ascertain  whetiier  the  said  William  Hutchinson  had 
at  the  time  of  the  said  seizure  any,  and  if  any  what,  interest  in  the  said  goods,  after 
taking  the  said  accounts.  And  their  Lordships  do  further  direct,  (by  consent  of  the 
parties,)  that  for  the  purpose  of  investigating  tiie  accounts  of  the  said  partnership  in 
Canada,  the  said  William  Fry  Channel],  Esq.,  shall  have  the  power,  if  neeeseaiy,  to 
appoint  another  person  in  Canada  to  take  the  accounts  there,  and  to  report  to  him. 
And  their  Lordships  are  further  pleased  to  order,  that  all  the  books,  accounts,  papers, 
and  writings  in  Canada,  of  the  partnership  of  Spragg  and  Hutchinson,  or  of  either  of 
the  individual  partners,  and  all  other  books,  accounts,  papers  and  writings  in  Canada, 
filed  by  either  of  the  said  parties,  in  this  or  any  other  cause  in  the  Court  of  King's 
Bench,  and  the  said  Court  of  Appeals  for  the  province  of  Lower  Canada,  or  by  William 
Blackwood  and  F.  A.  La  Rocque,  shall  upon  the  request  of  either  of  the  said  parties 
be  produced  and  delivered  up  by  the  proper  officers  of  the  said  courts  respectively  to 
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the  respeetiye  parties  or  their  agents  there,  for  the  better  investigation  of  the  accounts 
and  making  the  inqniries  hereby  directed,  and  that  for  that  purpose  the  said  Court  of 
Appeals  and  Court  of  King's  Bench  for  the  district  of  Montreal  shall,  upon  application 
of  either  of  the  parties,  make  and  execute  such  orders  from  time  to  time  as  may  be 
necessary.  And  their  Lordships  are  further  pleased  to  order,  that  the  said  Wiliiam 
Channell,  Esq.^  do  inquire  and  report  whether  the  seventy-fiye  promissory  notes, 
which  have  come  into  the  possession  of  James  Hutchinson  (as  is  set  forth  in  the  judg- 
ment of  the  Court  of  Appeals  as  aforesaid),  were  at  the  time  of  the  execution  of  the 
aaid  attachment  or  iaisie  arr^l  the  property  of  Spragg  and  Hutchinson,  or  of  the  said 
James  and  William  Hutchinson,  or  of  James  Hutchinson,  as  being  given  for  the 
amount  of  the  proceeds  of  the  sale  of  their  or  his  goods  or  otherwise.  And  their  Lord- 
ships do  further  direct,  that  the  said  Court  of  King's  Bench  for  the  district  of  Montreal 
ahall  make  such  order  as  to  the  said  court  shall  seem  meet,  on  application  of  either  of 
the  parties,  respecting  the  safe  custody  or  investment  of  the  sum  or  sums  of  money> 
goods,  wares,  merchandise,  and  effects  now  in  the  hands  of  the  several  garnishees.  And 
iheb  Lordships  do  direct  that  the  said  William  Fiy  Channell,  Esq.,  shall  ascertain 
what  is  herein  set  forth,  and  report  the  same  unto  this  Committee  with  all  convenient 
speedy  and  that  he  shall  moreover  have  tlie  power  to  report  to  this  Committee  from 
time  to  time,  at  the  request  of  the  parties^  or  of  each  or  either  of  the  parties,  or  in  his 
final  report,  such  special  matters  as  may  arise  connected  with  the  subject-matter  of 
this  investigation.  And  their  Lordships  are  further  pleased  to  direct,  that  the  appeal 
cf  Hutchinson  and  La  Rocque  do  stand  over  until  after  the  said  William  Fry  Channell 
shall  have  made  his  report. 

Wm.  L.  Bathubst. 

Of  Costs  in  the  Privy  Council, 

BAaxKUM  V.  GoDVVBJ  Q),^Sefnble — the  Judicial  Committee  will  not  entertain  an 
appeal  for  costs  merely  (^). 

Although  the  general  rule  in  the  Privy  Council  is  not  to  condemn  the  appellant  to 
pay  the  respondent's  costs  where  the  judgment  of  the  court  below  is  altered  on  ap- 
peal ;  yet,  in  a  case  where  the  appellant  might  have  obtained  the  alteration  in  the 
court  below  without  appeal,  which  was  made  an  appeal,  and  where  the  general  principle 
of  the  judgment  complained  of  was  affirmed,  he  was  ordered  to  pay  the  respondent's 
costs.     In  so  deciding,  the  following  observations  fell  from  the  court  :— 

Sir  John  Lecmhy  M.  R. — ^  The  appellant  had  the  opportunity  to  make  liis  objection 
in  the  court  below  ;  and  it  appears,  from  the  common  understanding  of  both  parties  on 
the  subject,  that  if  the  objection  had  been  there  made,  it  would  have  been  immediately 
cured  by  a  declaration  on  the  part  of  the  court.  The  appellant,  therefore,  having  had 
an  opportunity  to  acquire,  without  appeal,  that  alteration  which  is  now  given  him 
upon  appeal,  it  appears  to  their  Lordships  that  he  ought  not  for  that  reason  to  be 
exonerated  from  those  costs  which  would  otherwise  have  been  given." 
*  Stration  V,  Stmon (J). ~ Decree  of  the  court  below  affirmed  with  costs,  though  varied 
in  matter,  with  respect  to  which  some  doubt  was  entertained  as  to  the  practice  of  the 
court  of  St.  Vincent ;  the  following  remark  falling  from  the  court : — 

Mr.  Baron  Parke. — **  Ab  there  was  no  occasion  for  the  appellant  to  come  here,  the 
decree  will  be  affirmed  with  costs,  to  be  paid  by  the  appellant." 

Canepa  V,  Lajlios  (k).  Their  Lordships  strongly  expressed  their  disapprobation 
of  the  appellant's  conduct  in  indicting  one  of  the  witnesses  in  the  cause  for  perjury. 


(h)  Hannmat  et  Keeroee  Baee  v.  Latchman       Bee  Lord  Brougham's  obwrvation  on  appeals  for 
dm  Narmm  daa.  1  Moore's  Indian  Appeals,  470.       oosts  in  the  House  of  Lords,  mpra,  p.  94. 
(1)  1  Kn.  381.  (J)  2  Moore,  P.  C.  Ca.  138  (i>)  Canepa  v.  Larioe,  8  Kn.  276. 
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and  Mippoitiiig  the  indietment  bjr  hia  own  tostimonj,  tLod  then  attempting  to  um  the 
eonTietion  aa  a  means  of  obtaining  a  reversal  of  the  judgment  against  himself ;  and  in 
dismissing  the  appeal  they  awarded  oosto  against  the  appelbat 

The  general  role  in  the  Privy  CoonoU,  as  in  the  House  of  Lords,  is  not  to  award 
costs  to  an  appellant.  But  to  this  general  rule  there  is  in  the  Privy  Council  mofe 
than  one  ezoeption  (i).    Thus— 

Nbdham  0.  SiMPsov  (■).  Reversal  and  ooete  given  to  appellantBy  on  the  ground  that 
the  points  of  law  involved  in  the  i^peals  had  been  previously  determined  in  two 
previous  appeals  against  the  same  respondents  ;  and  that  they,  by  not  consulting  to 
an  amicable  compromise,  had  put  the  appellants  nnneoesBarily  to  the  expense  of  an 
appeal. 

HaNBT  V,  Btab  (b).  CostBy  under  the  drcumstanoee  of  the  esse,  allowed  to  the 
i^pellant,  he  being  a  mortgagee  of  property  in  the  West  Indiea^  directed  to  bt 
raisedy  together  with  the  mortgage  money,  by  a  sale  of  the  mortgaged  property, 
in  case  of  non-payment  by  the  respondents.  The  circumstances  were  these: — 
The  appellant  had  filed  a  bill  in  the  courts  of  Chancery  in  Barbadoes,  for  the  foredosnre 
and  sale  of  twenty-two  sUves  which  had  been  mortgaged  to  him  by  the  respondents ; 
who  put  in  their  answer,  alleging,  that  although  the  mortgage  was  400^  yet  that  3001. 
only  had  been  in  fact  advanced,  100/.  having  been  detained  by  the  appellant  as  a 
premium  ;  and  they  insisted,  therefore,  that  the  transaction  was  usurious,  and  that  the 
bill  should  be  dismissed.  They  did  not,  however,  examine  any  witnesses,  or  bring 
fDrward  any  evidence  to  support  their  allegations.  The  court  below  dismiHsiHi  the 
bill,  and  the  appeal  to  the  Privy  Council  was  from  that  decree.  The  case  was  heard 
0X  parUf  the  respondents  making  no  appearance.  It  was  contended  for  the  ^pellant, 
that  the  decree  ought  to  be  reversed,  because  there  was  no  evidence  produced  to 
substantiato  the  charge  of  usury  ;  and  that  as  it  was  the  case  of  a  mortgagee,  the  costs 
of  the  appeal  ought  to  be  taxed  by  a  Master  in  Chancery  here,  and  added  to 
the  debt. 

Sir  John  Lsaeh^  M.  R,  intimated  the  aflsent  of  their  Lordships. 

Costs  accordingly  taxed  at  137/.  7«.,  and  (31  January,  1831),  the  following  order 
made:— 

That  the  decree  of  the  court  below  be  reversed,  with  137/.  7#.  costs  ;  and  that  in 
lieu  of  the  said  decree,  directions  should  be  given  to  a  Master  of  the  said  court  to  take 
an  account  of  what  was  due  to  the  appellant  for  principal  and  interest  on  his  mortgage, 
and  to  tax  his  costs  of  suit  in  the  said  island  ;  and  that  upon  the  respondento  paying  to 
the  appellant  what  shall  be  found  due  to  him,  for  principal,  interest,  and  costs  of  suit, 
in  the  said  isUmd,  together  with  137/.  7s,  costs  of  this  appeal,  at  such  time  and  place  aa 
the  said  court  shall  appoint,  the  appellant  shall  be  directed  to  execute  a  proper  re- 
conveyance of  the  said  mortgaged  skives,  and  to  deliver  up  all  deeds  and  writings  in 
his  custody  or  power  relating  thereto  ;  but  that  m  default  of  the  said  respondents 
paying  to  the  appellant  the  principal,  interest,  and  costs  aforesaid,  as  ^pointed  by  the 
said  court,  the  said  slaves,  or  a  sufficient  number  thereof,  should  be  directed  to  be  sold, 
agreeably  to  the  rules  and  practice  of  the  said  court,  for  the  purpose  of  satisfying  such 
principal,  interest,  and  costs. 

Of  Rehearings  in  the  Privy  CounciL 

After  the  report  of  the  Judicial  Committee  has  been  submitted  to  the  Queen,  and 
adopted  by  being  made  an  order  in  council,  it  is  final,  and  cannot  be  altered.  A  re- 
hearing, therefore,  on  the  merits  and  fundamental  principles  of  the  judgment  is  iire- 
gular,  and  not  allowable. 

(>)  Bee  2  Kn.  Apixindiz,  p.  11.  (»)  S  Kq.  1.  (o)  i  Kn.  308. 
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Bnt  eamm  and  miBtakefl  brought  abont  by  Inadyertency,  or  by  mispriflioii,  will  be 
rectified  ;  and  omiflsioiis  will  be  supplied^  whereyer  the  interests  of  justice  appear  to 
require  that  an  amendment  should  be  made. 

On  the  29th  November,  ISdG,  a  case  was  decided  by  the  Jodicial  Committee,  which 
gave  their  Lordships  an  opportunity  of  explaining  the  roles  of  the  court  on  this  subject 

The  case  I  am  referring  to  is  ^t  of  Rajunder  Naraiii  Rae  v,  Bijai  Govin  Sing, 
which  is  thus  stated  in  Mr.  Moore's  Reports  (<*)  :— 

The  original  appeal  was  presented  in  January  1828,  against  several  decretal  and 
other  orders  made  by  the  Sudder  Dewanny  Adawlut ;  the  prindpai  of  which  bore  date 
the  28th  July,  1809,  and  the  27th  of  July,  1812. 

At  the  period  of  the  presentation  of  the  appeals,  the  appellants  were  infimts,  under 
the  protection  of  the  Court  of  Wards,  at  Bengal ;  and  the  agent,  Mr.  Robert  Walter 
Poe,  whom  that  court  had  nominated  to  prosecute  Uie  appeal  on  their  behalf,  and  to 
take  charge  of  their  interests,  though  supplied  with  ample  funds  for  that  purpose,  mis- 
applied those  fnnd%  and  wholly  neglected  their  interests,  having  abandoned  the  coun- 
try. In  consequence  of  this  neglect,  the  appellants  were  unable  to  prosecute  the 
i^peaL 

On  the  29th  July,  1833,  a  peremptory  order  was  made  by  the  Privy  Council,  direct- 
mg  the  appellantB  to  deliver  printed  cases  within  a  fortnight,  otherwise  the  court  would 
proceed  to  hear  the  case  ea  parts. 

The  appellants  having  neglected  to  comply  with  this  order,  the  ease  came  on  on  the 
5th  April,  1884,  when  no  counsel  appearing  for  the  appellants,  an  order  was  made 
affirming  the  decrees  of  the  court  £elow,  and  dismissing  the  appeal  with  costs. 

In  December  1835,  the  appellants  presented  a  petition  to  have  the  order  for  dismiss- 
ing  the  appeal,  and  affirmance  of  the  judgment  of  the  court  below,  recalled,  and  for 
leave  also  to  prosecute  their  ori^nal  appeal,  or  to  file  a  new  appeal,  as  they  should  be 
advised. 

The  petition  set  forth  the  grounds  of  appeal  as  contained  in  the  original  appeal ;  and 
alter  stating  the  factB  already  mentioned,  and  that  one  of  the  appellants,  Rajunder  Na- 
rain  Rae,  attained  his  age  of  eighteen  years  in  October,  1830,  and  was,  consequently, 
of  age  ;  but  that  the  other  petitioner,  Coowar  Mohundemarain,  was  still  a  minor  ;  pro- 
ceeded to  state,  that  in  consequence  of  the  very  great  importance  of  the  case  to  the 
petitioner,  the  great  value  of  the  property  in  question,  and  the  great  loss  they  would 
sustain  if  the  judgment  pronounced  against  them  were  allowed  to  remain  without  their 
being  permitted  to  prosecute  the  appeal,  they  had  incurred  the  expense  of  sending 
their  own  solicitor  for  the  purpoae  of  attending  to  their  interests,  and  to  prosecute 
without  delay  their  appeal,  if  he  should  be  permitted  to  do  so  ;  and  they  submitted,  that 
where  an  appeal  is  dismissed  on  account  of  and  through  the  wilful  neglect  of  the  guar- 
dians of  infiEtnts  to  bring  it  to  a  decision,  the  infants,  when  they  come  of  age,  ought  to  be 
permitted  to  have  the  appeal  restored,  or  revived;  and  that  under  all  the  circumstances 
of  the  case,  and  more  especially  by  reason  of  their  infancy,  and  inability  to  prosecute 
the  appeal  to  a  hearing  at  an  earlier  period,  and  the  circumstance  that  Mr.  Robert 
Walter  Poe's  negligence  and  misconduct  had  been  the  cause  of  the  delay  and  miscar- 
riage which  had  occurred  ;  and  that  he  was  appointed  by  the  Indian  courts  to  act  fur 
the  petitioners,  they  ought  not,  in  a  matter  of  such  great  value,  and  so  highly  important 
to  their  interests,  to  be  deprived  of  an  opportunity  of  having  the  same  heard  on  its 
merits.  The  petitioners  also  stated,  that  they  were  advised  that  they  had  a  good  case 
on  the  merits,  and  prayed  that  the  order  dismissing  their  appeal  for  want  of  prosecu- 
tion might  be  recalled,  and  that  on  payment  of  the  costs,  they  might  be  permitted  to 
prosecute  their  original  appeal.     The  petition  was  supported  by  affidavits. 

(O)  1  p.  C.  Ga.  117. 
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After  hearing  counsel,  the  appellantB'  ai^lUsatioa  was  con^tied  with.  The  followmg 
oheervations  heing  delivered  hy  the  ooort: — 

Lord  Brougham, — ^  It  is  nnqnestionably  the  strict  rule,  and  ought  to  be  distinctly 
understood  as  snch,  that  no  cause  in  this  court  can  be  reheard,  and  that  an  order  onoe 
made — ^that  is,  a  report  submitted  to  his  Majesty,  and  adopted  by  being  made  an  order 
in  council,  is  final,  and  cannot  be  altered.  The  same  is  the  case  of  the  judgments  in  the 
House  of  Lords, — that  is,  of  the  Court  of  Pariiament,  or  of  the  King  in  Parliament,  as 
it  is  sometimes  expressed ;  the  only  other  sai^eme  tribunal  in  this  country.  Whaterer, 
therefore,  has  been  really  determined  in  these  courts  must  stand  ;  there  being  no  pcfwer 
of  rehearing  for  the  purpose  of  changing  the  judgment  proncmnced. 

Nevertheless,  if,  by  misprision  in  embodying  their  judgments,  errors  have  been  Intro- 
duced, these  courts  have  the  power  of  rectification. 

The  House  of  Lords  has  corrected  mistakes  introduced  through  inadvertence  in  the 
details  of  judgments,  or  have  supplied  manifest  defects  In  order  to  enable  the  decrees  t» 
be  enforced  ;  or  have  added  explanatory  matter,  or  have  reconeiled  ioeonsisteneies. 
But  with  the  exception  of  one  case  in  1669  ('),  of  doubtful  anthoriiy  here^  and  anodier 
in  the  House  of  Lords,  of  still  less  weight,  in  1642  (which  was  an  appeal  from  the  Privy 
Council  to  Parliament  (4),  at  a  time  when  the  GU>Temment  was  in  an  unsettled  state) — 
no  instance,  it  is  believed,  can  be  produced  of  a  rehearing  upon  the  whole  cause,  and 
an  alteration  of  the  judgment  once  pronounced. 

It  is  impossible  to  doubt  that  the  indulgence  extended  in  such  cases  is  mainly  owing 
to  the  natural  desire  prevailing  to  prevent  irremediable  injustice  being  done  by  a  court 
of  the  last  resort,  whejre,  by  some  accident,  without  any  blame,  the  party  has  not  been 
heard,  and  an  order  has  been  inadvertently  made,  as  if  the  party  had  been  heard. 

The  safer  and  better  course  seems  to  b^  that,  where  the  appeUaut  does  not  i^>pear, 
and  where  there  are  no  means  of  knowing  the  grounds  of  his  appeal,  the  ordor  should 
be  to  dismiss  without  affirming. 

In  the  particular  circumstances  of  this  case  we  think  his  Majesty  should  be  advised 
to  amend  the  order  of  the  16th  April,  1834,  by  making  it  conformable  to  what  it  must 
be  taken  to  have  intended,  and  to  let  in  the  appellant  to  be  heard  notwithstanding  the 
dismissal ;  that  is  to  say,  to  restore  the  appeal,  and  (in  case  his  Majesty  shall  be  pleased 
so  to  order)  that  these  conditions  be  imposed  on  the  appellants,  viz.,  pajment  of  the 
respondent's  costs,  occasioned  by  the  default  in  April  1834,  and  by  this  application ; 
and  that  he  shall  lodge  cases  within  five  months,  and  permit  the  respondent  to  take 
copies  of  any  part  of  the  proceedings  in  his  possession,  at  the  diarge  iA  the  respondent." 

Nbdham  9.  Simpson  (■). — A  petition  for  a  rehearing,  after  judgment,  was  presented ; 
but  the  Clerk  of  Appeals  refused  to  recelTe  it. 


(p)  Dnmaresq  v.  Le  Hardi,  99th  Maroh,  1089. 
Vide  Records  in  the  CounoQ  Ofioe. 

(4)  The  case  referred  to  by  Lord  Drongham  1% 
I  oonoeive,  that  of  Lord  Viaoount  Ely  (at  one 
time  Chancellor  of  Ireland)  who  preferred  a 
complaint  to  the  BngUah  Parliament  praying 
reversal  of  a  decree  made  against  him  at  the 
Council  Board  in  Ireland.  After  argument  by 
counsel  for  several  days,  the  House  6t  Lords,  <m 
the  3rd  of  Hay,  164S,  (see  JounialSf )  revsned  the 
decree  complained  of.  But  this  judgment  of  the 
Lords  was  itself  revoked  and  overturned  shortly 
after  the  Restoration.  The  proceeding  altogether 
is  one  which  cannot  be  referred  to  as  a  precedent 
for  rehearings,  because,  as  Lord  Brougham  ob< 


■erveB,  the  troubles  bad  then  broke  oat,  and  the 
whole  proceedings  were,  in  fact,  a  series  of  irre- 
gularitiee  from  beginning  to  end.  Hie  case 
formed  one  of  the  articles  of  charge  against  the 
Earl  of  Strsfford.  It  is,  however,  not  immate- 
rial to  obeerve,  that  the  complaint  was  enter- 
tained by  the  Lords  at  the  instigation  of  &e 
Commons ;  and  although  the  rules  of  Jodidal 
procedure  were  dlsr^arded  in  the  ease,  we  ean> 
sot  take  it  for  granted  that  the  Jvrisdietkia  of 
the  House  of  Lords  to  review  decisiomi  of  the 
Privy  Council  was  entirdy  unsupported  I7  pre- 
cedent. 
(•)  2  Kn.  5. 
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In  the  MS.  book  of  CoirncU  Casee,  in  the  Bodleian  Library  (Middle  Press,  No.  3), 
there  is  a  statement  of  a  case  from  Jersey,  Dumaresq  v,  Le  Hiurdi ;  in  which,  on  the 
]  1th  March,  1667,  an  order  for  a  rehearing  was  granted  on  the  petition  of  the  appellant^ 
stating  that  hb  eonnsel  had  not  attended,  and  that  the  facts  had  been  misrepresented 
to  the  Committee  ;  and,  on  the  26th  March,  1669,  an  order  was  made  by  the  King  in 
Council  confirming  the  report  of  the  Committee  on  the  rehearing  ;  in  which  they  seem 
to  have  come  to  a  decision  different  from  that  which  had  been  delivered  on  the  original 
hearing. 

There  is  no  account,  howerer,  of  the  original  proceedings  in  this  case ;  the  book  in 
question  consisting  merely  of  extracts  very  irregularly  taken,  in  different  hands,  from 
the  Council  Books,  between  the  years  1591  and  1676. 

It  is  understood  that  there  is  another  case  in  the  Council  Books,  where  there  was  a 
rehearing  of  an  appeal  from  Minorca  in  1716. 

Notwithstanding  these  precedents,  it  is  stated,  in  Penn  v,  Baltimore  (1  Yes.  sen., 
456),  that,  in  1746,  on  a  petition  for  a  rehearing  in  The  Massachusetts  Bay  Company 
V.  Regem,  a  Committee  of  Council  was  appointed  to  search  for  precedents,  and  they 
reported  that  there  was  no  instance  of  rehearing  an  appeal ;  and  that  such  rehearing 
would  be  very  mischievous,  unless  on  some  very  particular  circumstances — as  new 
discovery,  or  fraud  concealed  ;  and  therefore  the  petition  was  rejected. 

In  1806  a  petition  for  a  rehearing,  drawn  by  Mr.  Hargrave,  was  presented  in  the 
case  of  Beckford  v.  Wade,  frxnn  Jamaica,  and  was  rejected.  Sir  William  Grant,  in 
delivering  the  opinion  of  the  Committee,  observing  that  nothing  had  been  suggested  in 
the  petition  to  alter  the  opinion  the  Committee  had  formed,  as  he  was  extremely 
doubtful  whether  a  rehearing  could  be  granted  after  the  report  of  the  Committee  had 
been  confirmed  by  his  Majesty  in  CouncU,  any  more  than  a  rehearing  could  be  granted 
by  the  House  of  Lords  (*). 

According  to  the  settled  practice  now,  a  petition  for  a  rehearing  cannot  be  receive  J 
by  the  Clerk  of  Appeals. 

JRespandent's  printed  ease. 

Pbothb&ob  V,  Jackson,  18th  May,  1842. — Decided  by  the  Judicial  Committee  that 
where  the  appellant,  after  having  lodged  his  petition  of  appeal  in  the  Privy  Council 
Office,  fails  to  deliver  in  his  printed  case, — the  respondent,  petitioning  for  dismissal  of 
the  appeal,  is  not  bound  to  lodge  his  printed  case.  This  decision  has  been  made  as  this 
aheet  is  going  through  the  press,  and  it  confirms  the  doubt  expressed  supra,  p.  719. 

(t)  S  Hoxfrave'i  Juriaoonsalt  Bzerdtations,  3M. 
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STANDING  ORDERS  OP  THE  HOUSE  OF  LORDS,  RELATIVE 
TO  WRITS  OF  ERROR  AKD  APPEALS,  1841. 


Die  Venerist  13  DecefnbrU,  1661. 

Forasmuch  as  upon  Writs  of  Error  returnable  in  this  High  Court  of  Parliament,  the     No.  54 

plaintiffs  therein  often  desire  to  delay  Justice  rather  than  to  come  to  the  determination    Prooe^^S 

of  the  right  of  the  cause  ;  it  is  therefore  ordered,  that  the  plaintiffs  in  all  such  writs,  ^nor 

after  the  same  and  the  records  be  brought  in,  shall  speedily  repair  to  the  Clerk  of  the 

Parliaments,  and  prosecute  the  writs  of  error,  and  satisfy  the  officers  of  this  House 

Iheir  fees  justly  due  unto  them,  by  reason  of  the  prosecution  of  the  said  writs  of  error, 

ajid  the  proceedings  thereupon,  and  further  shall  assign  their  errors  within  eight  days 

miter  the  bringing  in  of  Budi  writs  with  the  records,  and  if  the  plaintiffe  make  default 

ao  to  do,  then  the  said  Clark,  if  the  defendant  in  such  writs  require  it,  shall  record 

that  the  plaintiffe  hath  not  prosecuted  his  Tinrit  of  error ;  and  that  the  House  doth 

therefore  award  that  such  plaintiffe  shall  lose  his  writ,  and  that  the  defendant  shall  go 

without  day,  and  that  the  record  be  remitted ;  and  if  any  plaintiffe  in  any  writ  of 

error  shall  allege  diminution  and  pray  a  certiorari,  the  clerk  shall  enter  an  award 

thereof  accordingly ;  and  the  plaintiffe  may  before  In  nullo  est  erratum  pleaded,  sue 

forth  the  writ  certiorari  in  ordinary  course,  without  special  petition  or  motion  to  this 

House  for  the  same ;  and  if  he  shall  not  prosecute  such  writ,  and  procure  it  to  be 

returned  within  ten  days  next  after  his  plea  of  diminution  put  into  this  House,  theui 

unless  he  shall  show  some  good  cause  to  this  House  for  the  enlarging  of  the  time  for 

the  return  of  such  writ,  he  shall  lose  the  benefit  of  the  same,  and  the  defendant  in  the 

writ  of  error  may  proceed  as  if  no  such  writ  of  certiorari  were  awarded. 

DU  Sabbati,  13  Julii  1678. 

Ordered,  that  all  persons  who  shall  be  desirous  to  exhibit  to  this  House  any  petitions     No.  55. 
of  appeal  from  any  Court  of  Equity,  do  present  their  petitions  within  fourteen  days,  to  ''^*'  ^*°>*<^ 
be  accounted  from  and  after  the  first  day  of  every  session  or  meeting  of  Parliament  jq  appeals 
alter  a  recess ;  after  which  time  the  Lords  do  declare  they  will,  during  every  such 
sitting,  receive  no  petition  of  appeal,  unless  upon  a  decree  made  whilst  the  Parliament 
18  actually  sitting ;  in  which  case  the  party  who  shall  find  himself  aggrieved  may  bring 
his  petition  of  appeal,  provided  he  present  it  to  this  House  within  fourteen  days  after 
such  decree  is  made  and  entered  in  any  Court  of  Equity  in  England  or  Wales,  twenty 
days  in  any  of  the  Courts  in  Scotland,  and  forty  days  in  any  of  the  Courts  of  Equity  in 
Ireland. 
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Die  Jcvis,  14  Februarii  1694. 
No.  57.        Ordkrbd,  that  no  petition  which  relates  to  the  rehearing  of  any  cauae,  or  pert  of  i 
^^^l7t  ^^^'  formerly  heard  in  this  House,  shaU  be  read  the  same  day  that  it  is  offered,  tot 
to  be  read  the  shall  lie  upon  the  table,  and  a  future  day  be  appointed  for  reading  thereof,  after 

«me  d«7  of-  twelve  of  the  clock, 
fered. 

Die  Jotfis,  3  Martii  1697. 

No.  68.  WHBREAa  by  the  rules  and  orders  of  this  House,  for  preventing  the  bring^g  of 
CoonMlsign-  frivolous  appeals,  all  appeals  are  to  be  signed  by  two  counsel ;  it  is  this  day  ordered, 
^^^  that  no  person  whatsoeyer  do  presume  as  counsel  to  sign  any  appeal  to  be  brought  iote 
this  House  for  the  future,  unless  such  person  hath  been  of  counsel  in  the  same  canae 
in  the  courts  below,  or  shall  attend  as  counsel  at  the  bar  of  this  Jtlonse  when  the  wd 
appeal  shall  come  in  to  be  heard ;  and  unless  he  shall  certify  that  in  his  judgment  there 
is  reasonable  cause  of  appeal. 

Ewiendat  per  Ordin.  9  Aprilis  1818. 

Die  Mariisy  19  ApriJu  1698.  ' 

Now  59.         The  House  taking  notice,  that  upon  appeals  and  writs  of  error  there  haTC  been  of 

Printed caitee  |^^  several  scandalous  and  frivolous  printed  cases  delivered  to  Lords  of  this  House; 

to  iM  vftoed 

by  oounael.    for  preventing  whereof  for  the  future,  it  is  this  day  ordered,  that  no  perscm  whatsoever 

do  presume  to  deliver  any  printed  case  or  cases  to  any  Lord  of  this  House^  unless  such 

case  or  cases  shall  be  signed  by  one  or  more  of  the  counsel  who  attended  at  the  hearing 

of  the  cause  in  the  courts  below,  or  shall  be  of  counsel  at  the  hearing  in  this  House. 

Die  Mereurii,  22  Deeemhrie  1703. 

No.  60.         Upon  consideration  of  the  great  inconveniences  arising  by  motloos  and  petitions  for 

Caowe  n(^  putting  off  causes,  after  days  have  heeai  appointed  for  hearing  thereof,  it  is  ordered, 

without  two  ^^^  when  a  day  shall  be  appointed  for  the  hearing  any  cause,  appeal,  or  writ  of  error 

days'  notioe.  argued  in  this  House,  the  same  shall  not  be  altered  but  upon  petition ;  and  that  so 

petition  shall  in  such  case  be  received,  unless  two  days'  notice  thereof  be  given  to  the' 

adverse  party,  of  which  notice  oath  shall  be  made  at  the  bar  of  this  House. 

Die  Luna,  22  Junii  1829. 

No.  61.         Whereas,  by  order  of  the  20th  November,  1680,  amended  by  orders  of  the  27th 

Reoogni-     January,  1710,  the  4th  March,  1727,  and  the  6th  August,  1807,  certain  rules  are  nnde 

pealirtfamefo  '^^'^^^^^  ^  ^®  security  to  be  given  for  costs  in  cases  of  appeals,  and  it  is  expedient 

enter  into,      that  such  rules  should  in  some  respects  be  altered  ;  upon  consideration  thereof,  it  is 

this  day  ordered,  that  the  said  orders  be  repealed  :  and  it  is  ordered,  that  in  all  cases 

of  appeals  to  be  brought  into  this  House  from  any  court  in  Westminster  Hall,  or  from 

any  Court  of  Equity  in  England  or  Wales,  the  garty  or  parties  appellants  shall,  within 

eight  days  after  such  appeal  received,  give  security  to  the  Clerk  of  the  Parliaments, 

by  recognizance  to  be  entered  into  to  the  King  of  the  penalty  of  four  hundred  pounds, 

conditioned  to  pay  all  such  costs  to  the  respondent  or  respondents  in  such  appeals  as 

this  House  shall  think  fit  to  order  upon  the  hearing  of  the  said  appeal,  or  by  any  order 

made  in  the  matter  of  the  said  appeal ;  and  that  in  all  cases  of  appeals  brought  into 

this  House  from  any  court  in  Scotland,  or  from  any  of  the  Courts  of  Equity  in  Ireland, 

the  party  or  parties  appelhmts  shall  give  the  like  security  within  fourteen  days  after 

such  appeal  received ;  and  if  the  appellant  or  appellants  shall  neglect  or  refuse  to  give 
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saeh  security  within  the  time  aforesaid,  that  then  the  Clerk  of  the  Parliaments  shall 
inform  the  House  thereof,  and  the  appeal  from  thenceforth  shall  be  dismissed. 

Die  Veneris,  21  FebruarH,  1717. 

Ords&ed,  that  in  all  cases  upon  writs  of  error  depending  in  this  House,  when  dimi-     Ko.  105. 
nation  shall  be  at  any  time  alleged,  and  a  certiorari  prayed  and  awarded  before  In  Certificate  to 
nuUo  e$t  erratum  pleaded,  the  Clerk  of  the  Parliaments  shall,  upon  request  to  him  certiorari  be- 
made,  give  a  certificate  that  diminution  is  so  alleged,  and  a  certiorari  prayed  and  ing  awarded, 
awarded  thereupon. 

Die  Veneris,  15  Januani  1719. 

Ordbred,  that  when,  upon  an  appeal  to  this  House,  an  order  is  made  for  the    No.  106. 
respondent  to  answer  thereunto  by  a  time  limited,  and  no  answer  is  put  in  by  that   P^nmptory 
time,  upon  proof  made  of  due  service  of  such  order,  a  peremptory  day  shall  be  appointed  for 
appointed  for  putting  in  the  answer  without  any  further  notice  to  be  given  to  the  answering 
respondent.  appeala. 

Entered  per  Ordin,  19  Jan%taHi  1719. 

Die  MarHs,  29  MarHi  1720. 

Ordered,  that  such  appeals  as  have  been  presented  during  this  session,  to  which    No.  107. 
answers  have  been  or  shiJl  be  put  in  during  this  session,  and  for  hearing  whereof  no    -^PP^^o 
day  hath  been  or  shall  be  appointed  in  this  session,  and  all  such  appeals  as  shall  be  ^^  ^^  g^and 
presented  in  any  subsequent  session,  to  which  answers  shall  be  put  in  during  the  same  dlflmlaaed. 
session,  and  for  hearing  whereof  no  day  shall  be  appointed  in  such  session  ;  if  neither 
the  appellant  or  respondent  shall  apply  to  this  House  within  eight  days,  to  be  accounted 
from  and  after  the  first  day  of  the  next  session  or  meeting  of  Parliament,  for  a  day  for 
hearing,  such  appeals,  shall  stand  dismissed,  but  without  prejudice  to  the  appellants 
presenting  any  new  appeals  thereafter,  as  they  shall  be  advised. 
Emendat.  per  Ordin.  5  AprilU  1794. 

Ordered,  that  such  appeals  as  have  been  presented  during  this  session,  to  which  no    No.  108. 
answers  have  been  or  shall  be  put  in  during  this  session,  and  all  such  appeals  as  shall   ^PP^'  ^^^ 
be  presented  in  any  subsequent  session  to  which  no  answers  shall  be  put  in  during  the  ^13,,    ^  *  ^ 
same  session  ;  if  neither  the  appellant  within  eight  days,  to  be  accounted  from  and  dlamlflMd. 
after  the  first  day  of  the  next  session  or  meeting  of  Parliament,  sliall  apply  to  this 
House  to  appoint  a  peremptory  day  to  answer,  nor  the  respondent  put  in  an  answer 
within  the  said  eight  days,  such  appeals  shall  stand  dismissed,  but  without  prejudice  to 
the  appellants  presenting  any  new  appeals  thereafter,  as  they  shall  be  advised. 


Ordered,  that  when  any  answer  to  an  appeal  shall  be  put  in  for  the  fiiture,  the    No.  109. 

Answers  t 
be  Indorsed. 


Clerk  to  whom  it  shall  be  delivered  do  immediately  mdorse  thereon  the  day  on  which     ^^'^'"'^  to 


snch  answer  is  brought  in ;  and  that  the  names  of  the  parties  answering,  and  to  whose 
appeal  such  answers  are  put  in,  be  the  same  day  entered  in  the  journal  of  this  House. 

Die  Veneris^  18  DeeembrU  1724. 

Ordered,  that  in  all  causes  on  appeals  or  writs  of  error  appointed  to  be  heard  in  this    No.  117. 
House,  the  appellants  and  respondents,  the  plaintifis  and  defendants,  or  their  respective  Printed 
agents  or  solicitors,  do  for  the  future  deliver  to  the  Clerk  of  the  Parliaments,  or  Clerk  theLOTdi.1ie- 
Assistant,  to  be  distributed  to  the  Lords  of  this  House,  the  printed  cases  upon  such  fore  hearing. 
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^^peato  or  wxits  of  error,  at  least  four  clajra  before  the  hearing  of  the  aame;  and  thtt 
no  other  dilferent  eaaea,  ia  any  radi  eaoaeay  be  at  any  time  afterwazda  printed  or 
deliTered. 

Swtendat  per  Ortffn.  SB  FebmarH  1794. 

Die  Jomt^  24  MarHi  1725. 

No.  118.        Ordbbkd,  that  no  petition  of  i^peal  from  any  deeree  or  eentence  of  any  Coot  of 

Number  of  Equity  in  England  or  Ireland,  or  of  any  Conrt  in  Sootla]id(«),  before  this  time  aignedaad 

^^^^i^ig  enrolledy  or  extracted,  ahall  be  recetv«d  by  this  Hoose  alter  two  yeara,  to  be  aeeonaled 

appodi  If-    from  the  expiration  of  this  present  Session  of  Pariiament,  and  the  end  of  the  next  Sm- 

°^^'  sion  ensning  the  said  two  years :  nor  shall  any  petition  of  appeal  from  any  deent  or 

sentence  of  any  of  the  said  Conrt%  to  be  hereafter  signed  and  enrolled,  or  extracted,  be 

received  by  this  House  after  two  years  from  the  signing  and  enrolling  or  extiactiiig  of 

each  decree  or  sentence,  and  the  end  of  fourteen  days,  to  be  accounted  from  and  after 

the  first  day  of  the  Session  or  meeting  of  Parliament  next  ensuing  the  said  two  yeui ; 

unless  the  person  entitled  to  such  appeal  be  within  the  age  of  one-and-twenty  yeszi,  or 

covert,  NOfi  eampoi  metUis,  imprisoned,  or  out  of  Grreat  Britain  and  Ireland :  in 

ease  such  person  shall  and  may  be  at  liberty  to  bring  his  appeal  for  reveramg  any 

decree  or  sentence,  at  any  time  within  two  years  next  alter  his  liill  age,  disoovettore, 

coming  of  sound  mind,  enlargement  out  of  prison,  or  coming  into  Great 

Ireland,  and  fourteen  days,  to  be  aooonnted  from  and  after  the  first  day  of  the 

or  meeting  of  Parliamoit  next  ensuing  the  said  two  yean,  but  not  afterwards  or  oAer- 

wise  :  and  it  is  further  ordered,  that  in  no  case  shall  any  person  or  persona  be  alloetd 

a  longer  time,  on  account  of  mere  absence,  to  lodge  an  appeal,  than  five  years  from  the 

date  of  the  bst  decree  or  interlocutor  appealed  againsk 

Bwt€ndaLp€rOrdin.ijMMiil7V.   \ 
XmendaL  per  Ordin,  tt  JunH  188a  ] 

Die  Sabbati,  2  Martu  1727. 

No.  119.        UroN  report  frt>m  the  Committee  of  the  whole  House,  appointed  to  take  into  eoa- 

^^^to^"^  Bideration  matters  relating  to  the  proceedings  on  appeals  and  writs  of  error ;  it  ii 

oeed  at  hear,  ordered,  that  at  the  hearing  of  causes  for  the  future,  one  of  the  counsel  for  the  appd- 

tng  causes,     lants  shall  open  the  cause,  then  the  evidence  on  their  side  shall  be  read  ;  whidi  dose, 

the  other  counsel  for  the  appellants  may  make  observations  on  the  evidence  :  then  oee 

of  the  counsel  for  the  respondents  shall  be  heard,  and  the  evidence  on  their  nde  to 

be  read  ;  after  which,  the  other  counsel  for  the  respondents  shall  be  heard,  and  oae 

counsel  only  for  the  appellants  to  reply. 

Die  Venerig,  28  Meartii  1735. 

No.  123.       Upon  report  from  the  Lords  Committees  appointed  to  consider  of  the  standing  orden 

apDnoT^ltor  ^^  ^^  House  in  relation  to  the  putting  in  of  answers  to  appeals ;  it  is  ordered  lad 

the  determi-  declared,  that  when,  upon  an  appeal  to  this  House,an  order  hath  been  or  shall  be  nade 

nation  of  a  (q^  the  respondent  or  respondents  to  answer  thereto  by  a  time  limited,  if  the  session  of 

Parliament,  wherein  such  order  hath  been  or  shall  be  made,  shall  determine  before  die 

time  so  limited  for  answering  shall  be  expired,  and  no  answer  shall  be  pat  in  during  ^ 

same  session,  service  of  such  order  upon  the  respondent  or  respondenta  to  such  appeel 

by  the  space  of  five  weeks  at  the  least  before  the  first  day  of  the  then  next  session  slafl 

be  deemed  good  service  ;  and  the  appellant  may  apply  to  this  House  for  a  pereuiptory 

day  for  putting  in  the  answer,  in  case  the  respondent  or  respondents  siiaD  not  put  in 

his  or  their  answer  within  three  days,  to  be  computed  from  the  first  day  of  the  next 

session  of  Parliament. 

(■)  This  order,  in  bo  far  as  ralates  to  Scotland,  OTerruled  by  Statute.    Bee  Scotch  Appeali^  npra. 
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Die  JwU,  8  Junti  1749. 

Upoh  report  from  the  Lorda'  Ckmunittees  appointed  to  consider  of  the  standing  order  No.  124. 
of  this  House  of  the  5th  of  April  1734,  in  relation  to  the  hearing  of  appeals  left  onde-  ^PP»1b  «<> 
iennined  in  a  former  session,  and  what  alterations  or  amendments  are  proper  to  be  made  ooune  in  the 
Uietrein,  in  order  to  render  the  same  more  effeotoal ;  it  is  ordered,  that  allsoeh  appeals  iMgfaming  of 
as  liaTe  been  presented,  for  hearing  whereof  days  hare  been  appointed  daring  this  *v*ry«e8ilon. 
ocinaiou,  whieh  shall  not  be  determined  in  this  session ;  and  all  snch  appeals  as  shall  be 
presented  for  hearing  whereof  days  shall  be  appointed  in  any  snbseqnent  session,  which 
shall  not  be  determmed  in  the  same  session  ;  shall  be  heard  and  determined  in  the 
beginning  of  the  next  session  of  Parliament,  in  the  same  order  and  conrse  as  they  shall 
stand  to  be  heard  at  the  end  of  this  or  any  fiitare  session,  without  any  new  application 
to  this  House  to  appoint  a  day  for  hearing  the  same  ;  and  that  such  of  the  said  appeals 
ss  shall  stand  first  to  be  heard,  at  the  end  of  this  or  any  future  session  of  Parliament, 
shall  stand  to  be  heard  upon  the  Wednesday  in  the  week  next  after  that  week  in  whidi 
snj  subsequent  session  of  Parliament  shall  begin ;  the  second  upon  the  Friday  follow- 
ing ;  and  the  third  upon  the  Monday  following ;  and  from  thenoe  the  rest  of  the  said 
iqipeals  in  course,  upon  every  Wednesday,  Friday,  and  Monday,  untU  they  shall  be  all 
faesrd  and  determined ;  and  that  in  ease  any  such  appeal  shall  not  be  adjourned  by 
oirder  of  this  House  made  before  the  day  on  which  fhe  same  is  hereby  appointed  to  be 
heard,  and  the  party  or  parties  on  one  side  shall  attend  by  their  counsel,  and  the  party 
or  parties  on  the  other  side  shall  not  attend  by  their  oounsel,  on  the  said  day  appointed 
for  hearing  thereof,  such  i4>peal  shall  be  heard  M-parte;  and  in  case  neither  of  the 
parties  to  such  appeal  shall  attend  by  their  counsel  on  the  said  day  appointed  for  hear- 
ing thereof,  then  such  i^peal  shall  stand  absolutely  dismissed ;  but  without  prejudice, 
in  this  last  case,  to  the  appellant  or  appellants  presenting  any  new  appeal  thereafter,  in 
snch  manner  as  the  said  appellant  or  appeUants  might  have  done  in  case  such  former 
appeal  had  not  been  presented  to  this  House,  as  he  or  they  shall  be  adrised. 

Die  MarHsy  8  MarHi  1763. 

Obdbbbd,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  for    ifo,  127. 
the  future  if  the  respondent  or  respondents  to  any  appeal  depending  in  this  House  shall  '^^^"^  limited 
be  desirous  to  exhibit  a  cross  appeal,  they  shall  present  the  same  within  a  fortnight  ^^sapp^Ib! 
after  their  answer  put  in  to  the  original  appeal,  otherwise  the  same  shall  not  be  reoeiTcd. 

MmmdaL  per  Ordin.  8S  Junii  iaS9. 

Die  Veneris,  12  Js/it  1811. 

Ordebsd,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  when    No.  177. 
any  appeal  shall  be  presented  to  this  House  on  or  after  the  first  day  of  any  session  or    ^«  l*™^^ 
meeting  of  Parliament,  the  appellant  and  respondent  shall  severally  lay  the  prints  of  prints  of 
their  cases  respectiyely  upon  the  table  of  this  House,  or  deliver  the  same  to  the  Clerk  «um  on  the 


of  the  Pariiaments  for  that  purpose,  within  four  weeks  after  the  time  appointed  for  the  nnuL. 
respondent  to  put  in  his  answer  to  the  said  appeal ;  and  in  delMilt  of  so  doing  by  the 
appeUanty  the  said  appeal  shall  stand  dismissed,  but  without  prejudice  to  the  i^pellant 
presentbig  a  new  appeal  within  the  first  fourteen  days  of  the  next  session  of  Parlia- 
ment, or  within  the  then  remainder  of  the  time  limited  by  the  Standing  Order, 
No.  118,  for  presenting  appeals  to  this  House ;  and  in  case  of  default  on  the  part  of 
the  respondent,  the  appellant  shall  be  at  liberty  forthwith  to  set  down  his  cause 
eM-parie :  And  it  is  further  ordered,  that  in  all  eases  of  appeals  from  Sootiand  now 
before  this  House,  in  which  cases  have  not  yet  been  delivered,  and  also  when  any 
appeal  shall  be  hereafter  brought  into  this  House  from  any  court  in  Scotland,  the 
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appellant  alone,  in  his  printed  case,  shall  lay  before  this  House  a  printed  copy  ol  & 
record  as  authenticated  by  the  Lord  Ordinary  ;  together  with  a  sapplement  ccntainBg 
an  account,  without  argument  or  statement  of  other  facts,  of  the  farther  steps  vhidi 
have  been  taken  in  the  cause  since  the  record  was  completed,  and  eoDtaining  aim 
copies  of  the  interlocutors  or  parts  of  interiocutors  complained  of ;  and  each  psitf 
shall  in  their  cases  lay  before  the  House  a  copy  of  the  case  presented  by  them  respee- 
tiTely  to  the  Court  of  Sessuniy  if  any  snch  ease  was  presetted  there,  with  a  siMrt 
summary  of  any  additional  reasons  upon  which  he  means  to  insist ;  and  if  there  skal 
have  been  no  case  presented  to  the  Court  of  Session,  then  each  party  shall  set  ktik 
in  his  esse  the  reasons  upon  which  he  foonds  his  argument,  as  shortly  and  tneaadij 
as  possible. 

EwwuiaL  per  Ordin,  S8  Junii  1889l 

No.  178.  Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  aflseoohled,  that  vfaes 
any  writ  of  error  shall  be  brought  into  this  House  during  the  sitting  of  ParliaDieBt,  tite 
pkintiir  and  defendant  shall  severally  lay  the  prints  of  their  cases  upon  the  table  of 
this  House,  or  deliver  the  same  to  the  Clerk  of  the  Pariiaments  for  that  purpose, 
within  a  fortnight  after  the  time  limited  by  this  House  for  the  plaintiff  to 
errors,  unless  an  earlier  day  be  specially  appointed  for  that  purpose  in  respect  of 
writ  of  error  being  brought  merely  for  delay. 

DieJoffii,  9  AprilU  1812. 

No.  179.        Obdersd,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  wken 

of  ^^hsm^or  '^^  petition  of  appeal  shall  be  presented  to  this  House  from  any  interloeutozy  jw%- 

difforenoe  of  ment  of  either  division  of  the  Lords  of  Session  in  Scotland,  the  counsel  who  diaU  sigs 

^^^h  ^  ^^^  ^^^  petition,  or  two  of  the  counsel  for  the  party  or  parties  in  the  court  bekv, 

oottDMi  on    ^^^^  ^^  &  certificate  or  declaration,  stating,  either  that  leave  was  given  by  the 

appMls.         division  of  the  Judges  pronouncing  such  interiocutory  judgment  to  the  appellaat  or 

appellants  to  present  such  petition  of  appeal,  or  that  there  was  a  differenoe  of  opiaieB 

amongst  the  Judges  of  the  said  division  pronouncing  such  interlocutory  judgmenL 

No.  180.  Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  to 
deb^ onptft  P'^^^'^^  delay  on  the  part  of  the  respondent  or  respondents  to  any  petition  of  appesl 
of    respond,  presented  to  this  House,  in  delivering  their  printed  cases,  pursuant  to  the  Stands^ 


^^^J°  i^  Orders  of  the  ssme,  that  previous  to  any  petition  of  appesl  being  presented  to 
on  appealf.  House,  a  notice  shall  be  given  to  the  agent  or  agents  of  the  party  or  parties  in  the 
court  below,  who  shall  be  made  respondent  or  respondents  to  the  said  appeal,  of  the 
time  when  such  petition  of  appeal  is  intended  to  be  presented  to  this  House ;  and  tibe 
day  on  which  such  notice  was  given,  or  caused  to  be  given,  shall  be  indorsed  by  the 
agent  or  agents  for  the  petitioner  on  the  back  of  the  said  appeal. 

Die  MereurH,  24  Februarii  1813. 

No.  181.        Ordbrkd,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  btt 

to^^^uin^  the  future  the  printed  cases  delivered  in  appeals  and  writs  of  error  depending  befioR 

proofe  takm  this  House  shall  oontain  a  copy  of  so  much  of  the  proofe  taken  in  the  courts  bekvsi 

In  the  oourte  the  party  or  parties  intend  to  rely  on  respectively  on  the  hearing  of  the  cause  bcfioe 

^'  this  House,  together  with  references  to  the  documents  where  the  same  noay  be  fooni. 

Die  Mercurii,  8  Decemhru  1813. 

No.  194.        Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  in  all 

Appendix  to  cases  of  appeals  and  writs  of  error  which  were  depending  in  this  House,  and  th^ 
be     printed 
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printed  casee  in  which  were  delivered  on  or  before  ibe  24th  day  of  February  1813,  the  with  racfa 
party  or  parties  do  respectiyely  print  an  appendix  to  the  said  cases  delivered,  and  do  ^j^  ^h  ^"^ 
therein  set  forth  so  much  of  the  proofs  taken  in  the  eourts  below  as  they  intend  to  rely  i,een  deliver- 
on  x^espectively  on  the  hearing  of  the  said  causes,  and  which  is  not  already  set  forth  in  ed  in. 
the   printed  cases  by  them  so  respectively  delivered;  and  that  such  appendix  do 
oontain  a  reference  to  the  documents  where  the  same  may  be  found ;  and  further 
Uiat  the  party  or  parties  do  deliver  the  same  to  the  Clerk  of  the  Parliaments  or  to  the 
Clerk  Assistant,  to  be  distributed  to  the  Lords  of  this  House,  at  least  four  days  before 
the  hearing  of  the  said  causes. 

Die  Javis,  20  JMartii  1823. 

Ordsrkd,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  where  No.  199. 
any  party  or  parties  to  an  appeal  shall  die  pending  the  same,  subsequently  to  the  Sapplemen- 
printed  cases  having  been  delivered  to  this  House,  and  the  appeal  shall  be  revived  ^  delivered 
aninnt  his  or  her  representative  or  representatives,  as  the  person  or  persons  standing  ^  where  ap- 
in  the  place  of  the  person  or  persons  so  dying  as  aforesaid,  a  supplemental  case  shall  ^i^  „  p^. 
be  delivered  by  the  party  or  parties  so  reviving  the  same  respectively,  stating  the  ties  added. 
order  or  orders  respectively  made  by  the  House  in  such  case. 

The  like  rule  shall  be  observed  by  the  appellant  and  respondent  respectively,  where 
any  person  or  persons,  party  or  parties  in  the  court  below,  have  been  omitted  to  be 
nuule  a  party  or  parties  in  the  appeal  before  this  House,  and  shall,  by  leave  of  the 
Houae,  upon  petition  or  otherwise,  be  added  as  a  party  or  parties  to  the  said  ^peal 
after  the  printed  cases  in  snch  appeal  shall  have  been  delivered. 

Die  Venerit,  3  AprUis  1835. 

Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  in  all    No.  215. 
cases  in  which  this  House  shall  make  any  order  for  payment  of  costs  by  any  party  or  c^ST^JJ^Ta? 
parties  in  any  appeal  or  writ  of  error,  without  specifying  the  amount,  the  Clerk  of  the  pesls  and 
Parliaments  or  Clerk  Assistant  shall,  upon  the  application  of  either  party,  proceed  for  writeof  error. 
the  taxation  of  such  costs  in  such  manner  as  is  directed  by  an  act  passed  in  the  seventh 
and  eighth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled 
^  An  Act  to  establish  a  Taxation  of  Costs  on  Private  Bills  in  the  House  of  Lords/' 
and  shall  give  a  certificate  thereof  expressing  the  amount  of  such  costs :  And  it  is 
farther  ordered,  that  the  same  fees  shall  be  demanded  from  and  paid  by  the  party 
applying  for  snch  taxation,  for  and  in  respect  thereof,  as  are  now  or  shall  be  fixed  by 
any  resolution  of  this  House  concerning  fees  made  or  passed  in  pursuance  of  the  said 
act  and  in  relation  thereto  ;  and  the  said  Clerk  of  the  Parliaments  or  Clerk  Assistant 
may,  if  he  thinks  fit,  either  add  or  deduct  the  whole  or  a  part  of  such  fees  at  the  foot 
of  his  certificate ;  and  the  amount  in  money  certified  by  him  after  such  addition  or 
deduction  (if  any)  shall  be  the  sum  to  be  demanded  and  paid  under  or  by  virtue  of 
snch  order  as  aforesaid  for  payment  of  costs. 
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THE    STATUTE    81    HEN.   VIII.,  c.   10,  FOR    PLACING  OF 

THE  LORDa 


FoKASMUCH  M  in  all  great  eonncOa  and  eongiegationa  of  men  haying  smidiy  degna 

and  offloes  in  the  Commonwealth^  it  is  yery  requisite  and  oonyenient  that  an  opder 

should  be  had  and  taken  for  the  placing  and  sitting  of  such  persons  as  been  homida 

to  resort  to  the  same,  to  the  intent  that  they,  knowing  their  places,  may  use  the  ause 

without  displeasure  or  let  of  the  Conndl ;  therefore  the  King's  most  royal  Majestr, 

although  it  appertaineth  unto  his  prerogatiye  royal  to  give  such  honour,  reputalioD, 

and  placing  to  his  counsellors  and  other  his  subjects  as  shall  be  seeming  to  his  oset 

excellent  wisdom,  is  nevertheless  pleased  and  contented  for  an  order  to  be  had  sod 

taken  in  this  his  most  High  Court  of  Parliament,  that  it  shall  be  enacted  by  autfioritj 

of  the  same  in  manner  and  form  as  hereafter  followeth  : — 

None  disU      1.  First,  it  is  enacted  by  authority  aforesaid,  that  no  person  or  persona^  of  whaX 

■Ida  of  the  ^^^*  ilog'^t  or  condition  soever  he  or  they  be  of  (except  only  ^e  King's  diildrai), 

oloth  of  m-  shall  at  any  fame  hereafter  attempt  or  presume  to  sit»  or  have  place,  at  any  aide  of  the 

^  ^~P*  Cloth  of  Estate,  in  the  Parliament  Chamber,  neither  of  the  one  band  of  the  King*! 

king**    chil-  Highness  nor  of  the  other,  whether  the  King's  Majesty  be  there  personally  present  s 

dMn*)  absent   '^  And  forasmuch  as  the  King's  Majesty  is  justly  and  lawfully  suprome  bead 

in  earth  under  God  of  the  Church  of  England,  and  far  the  good  exercise  of  the  aud 

most  royal  d^ty  and  office  hath  made  Thomas  Lord  Crumwel  and  Lord  Privy  Seal 

his  Vicegerent,  for  good  and  due  ministration  of  justice  to  be  had  in  all  causes  and 

cases  touching  the  ecclesiastical  jurisdiction,  and  for  the  godly  reformation  and  redresi 

of  all  errors,  heresies,  and  abuses  in  the  said  Church ;" 

Place  of  the      2.  It  is  therefore  also  enacted  by  authority  aforesaid,  that  the  said  Lord  Cnmvd 

King's  Vice-  having  the  said  <^ce  of  Vicegerent,  and  all  other  persons  which  hereafter  ahall  hxn 

gerent  in  eo*    _         ,  «»  *  « 

clesiaeticel     ^®  '^^^  office  of  the  grant  of  the  King's  Highness,  his  heirs  or  successors,  shall  sit  asa 

Jurladiction.  be  placed,  as  well  in  this  present  Parliament  as  in  all  Parliaments  to  be  holden  bei«* 
after,  on  the  right  ude  of  the  Parliament  Chamber,  and  upon  the  same  form  that  the 
Archbishop  of  Canterbury  sitteth  upon,  and  above  the  same  Archbishop  and  his  ase- 
oessors,  and  shall  have  voice  in  every  Parliament  to  assent  or  dissent  as  other  the  Ludi 
of  the  Parliament. 
Plaotng  the      3.  And  it  is  also  enacted,  that  next  to  the  said  Vicegerent  shall  sit  ihe  Archlndiof 

^'d^Bi^^'  of  Canterbury ;  and  the  next  to  him,  on  the  same  form  and  side,  shall  sit  the  Arek- 
blshop  of  York  ;  and  next  to  him,  on  the  same  form  and  side,  the  Bishop  of  LoadflD,* 
and  next  to  him,  on  the  same  side  and  form,  the  Bishop  of  Duriuun ;  and  next  to  Vm, 
on  the  same  side  and  form,  the  Bishop  of  Winchester  ;  and  then  all  the  other  Biahofe, 
of  both  provinces  of  Canterbury  and  York,  shall  sit  and  be  placed  on  the  same  side  aad 
form  after  their  ancienties,  as  it  hath  been  accustomed. 
Also  of  the      ^*  ^^^  forasmuch  as  such  other  personages  which  now  have  and  hereafter  dial 

Lord    Chan,  happen  to  have  other  great  offices  of  the  realm ;  that  is  to  say,  ^  the  offices  of  the  Lori 

ceUor.  the     ch„;ice]lor,  the  Lord  Treasurer,  the  Lord  President  of  the  King's  most  honouiabb 
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Council,  the  Lord  Privy  Seal,  the  Great  Chamberlain  of  England,  the  Constable  of  Lord  Treacu- 
England,  the  Lord  Marshal  of  England,  the  Lord  Admiral,  the  Grand  BOaster  or  ^^^^^^ 
Lord  Steward  of  the  King's  most  honourable  Household,  the  King's  Chamberbdn,  and  the  Council, 
the  King's  Secretary,  have  not  heretofore  been  appointed  and  ordered  for  the  placing  ^  ^2^^ 
and  sitting  in  the  King's  most  High  Court  of  Parliament,  by  reason  of  their  offices ; " 
It  IS  therefore  now  ordained  and  enacted  by  the  authority  aforesaid,  that  the  Lord 
Chancellor,  the  Lord  Treasurer,  the  Lord  President  of  the  King's  Council,  and  the 
Lord  Privy  Seal,  being  of  the  degrees  of  Barons  of  Parliament  or  above,  shall  sit  and 
be  placed,  as  well  in  this  present  Parliament  as  in  all  other  Parliaments  hereafter  to  be 
holden,  on  the  left  side  of  the  said  Parliament  Chamber,  on  the  higher  part  of  the  form 
of  the  same  side,  above  all  Dukes,  exeept  only  such  as  shall  happen  to  be  the  King's 
son,  the  King's  brother,  the  King's  undo,  the  King's  nephew,  or  the  King's  brothers' 
or  sisters'  sons. 

5.  And  it  is  also  ordained  and  enacted  by  authority  aforesaid,  that  the  Great  Cham-  f  ^  ^{^^^ 

Graat  Cham- 
berlain, the  Constable,  the  Marshal,  the  Lord  Admiral,  the  Great  Master  or  Lord  berlain,  the 

Stewaxfl,  and  the  King's  Chamberlain,  shall  sit  and  be  placed  after  the  Lord  Privy  Constable, 

Seal  in  manner  and  form  following ;  that  is  to  say,  every  of  them  shall  sit  and  be  ^  j^^  ^^' 

placed  above  all  other  personages  being  of  the  same  estates  or  degrees  that  they  shall  miral,  the 

happen  to  be  of ;  that  is  to  say,  the  Great  Chamberlain  first,  the  Constable  next,  the  ^^  ^^^ 

Afarshal  third,  the  Lord  Admiral  the  fourth,  the  Grand  Master  or  Lord  Steward  fifth,  King'tCham- 

and  the  King's  Chamberlain  the  sixth.  berlain. 

6.  And  it  is  also  enacted  by  authority  aforesaid,  that  the  Kmg's  Chief  Secretary,  ^^  *!» 
being  of  the  degree  of  a  Baron  of  the  Parliament,  shall  sit  and  be  placed  afore  and  gecratary.be- 
above  all  Barons  not  having  any  of  the  offices  above  mentioned ;  and,  if  he  be  a  Bishop,  ing  aBaron. 
that  then  he  shall  sit  and  be  placed  above  all  other  Bishops  not  having  any  of  the 

offices  above  remembered. 

7.  And  it  is  also  ordained  and  enacted  by  authority  aforesaid,  that  all  Dukes  not  I>alce8,Mar. 

<]neeMe, 
aforementioned.  Marquesses,  Earls,  Viscounts,  and  Barons,  not  having  any  of  the  Earls,    Via- 

offices  aforesaid,  shall  sit  and  be  placed  after  their  ancienty,  as  it  hath  been  accustomed,  oounto,    and 

8.  And  it  is  further  enacted,  that  if  any  person  or  persons,  which  at  any  time  here-  pj^^^^  ^^f^^ 
alter  shall  happen  to  have  any  of  the  said  offices  of  Lord  Chancellor,  Lord  Treasurer,  their  an- 
Ijord  President  of  the  King's  Council,  Lord  Privy  Seal,  or  Chief  Secretary,  shall  be  ®^^^' 
under  the  degree  of  a  Baron  of  the  Parliamenty»by  reason  whereof  they  can  have  no  q^^'J^^L^ 
interest  to  give  any  assent  or  dissent  in  the  said  House,  that  then,  in  every  such  case,  under  the  de- 
such  of  them  as  shall  happen  to  be  under  the  said  degree  of  a  Baron,  shall  sit  and  be  8t«»  ot  a  Ba- 
placed  at  the  uppermost  part  of  the  sacks,  in  the  midst  of  the  said  Parliament  Chamber, 

either  there  to  sit  upon  one  form  or  upon  the  uppermost  sack ;  the  one  of  them  above, 
the  other  in  order  as  is  above  rehearsed, 

9.  Be  it  also  enacted  by  authority  aforesaid,  that,  in  all  trials  of  treasons  by  Peers  ^IJ^^^ 
of  this  reahn,  if  any  of  the  Peers  that  shall  be  called  hereafter  to  be  triours  of  such  Peers, 
treason,  shall  happen  to  have  any  of  the  offices  aforesaid,  that  then,  they  having  such 
offices,  shall  sit  and  be  placed,  according  to  their  offices,  above  all  the  other  Peers 

that  shall  be  called  to  such  trials,  in  manner  and  form  as  is  above  mentioned  and 
rehearsed. 

10.  And  be  it  also  enacted  by  authority  aforesaid,  that  as  well  in  all  Parliaments  Plaoea  of 
as  in  the  Star  Chamber,  and  in  all  other  assemblies  and  conferences  of  Council,  the  ^  ^^^  ^^ 
Ix>rd  Chancellor,  the  Lord  Treasurer,  the  Lord  President,  the  Lord  Privy  Seal,  the  aeinbUea. 
Great  CSiamberiam,  the  Constable,  the  Marshal,  the  Lord  Admiral,  the  Grand  Master 

or  Lord  Steward,  the  King's  Chamberlain,  and  the  King's  Chief  Secretary,  shall  sit 
and  be  placed  in  such  order  and  fashion  as  is  above  rehearsed,  and  not  in  any  other 
place,  by  authority  of  this  present  act. 
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EXTRACT  FROM  ELSYNGE  ON  PARLIAMENTS*,  SHOWING 
THE  DISTRIBUTION  OF  SEATS  AND  APPOINTMENTS 
IN  THE  HOUSE  OF  LORDS  ABOUT  THE  YEAR  1621. 


The  manner  of  sitting  in  Parliament,  as  at  this  day : 

The  King. — His  Majesty  sits  in  the  chair  of  estate  when  he  is  preseaL  If  rcfxre- 
sented  by  commission,  the  commissioners  sit  on  the  right  of  the  chair  of  estate,  behiod 
the  steps.  When  the  Prince  of  Wales  represented  the  King  by  oommiaaon,  he  sate 
in  the  chair  of  estate,  51  Ed.  III.  The  prince's  own  seat  is  on  the  left  hand  of  the 
chair  of  estate.  That  on  the  right  hand  was  anciently  reserred  for  the  King  of  the 
Scots,  when  he  used  to  come  to  our  Parliaments.  The  31  Hen.  YIII.  c  10,  enactB 
that  none  but  the  King's  children  do  presnme  to  sit  on  any  side  of  the  cloth  of  stsie. 
By  the  same  statate  the  King's  Vice  Regent,  in  Ecclesiastical  Jorisdictioii,  has  a  sett 
on  the  right  side  of  the  Parliament  Chamber,  above  the  Archbishop  of  Canterbuiy  opflo 
the  same  form. 

The  other  oflBcers  of  the  crown  are  placed  by  the  same  statate  as  follows :  vil, 
the  Lord  Chancellor,  the  Lord  Treasurer,  the  Lord  President  of  the  King's  Cooaolf 
the  Lord  Privy  Seal,  being  of  the  degree  of  Barons  of  Parliament,  on  the  left  side  of 
the  Parliament  chair,  on  the  higher  part  of  the  form  of  the  same  side^  above  all  JhikBi 
except  any  such  as  shall  happen  to  be  the  King's  son,  the  King's  brother,  the  King's 
uncle,  the  King's  nephew,  (or  the  King's  brothers'  or  sisters'  son). 

The  Great  Chamberlain,  the  Constable,  the  Marshal,  the  Lord  Admiral,  the  Lord 
Steward,  the  King's  Chamberlain,  above  all  others  of  the  same  estates  and  degrees. 

The  King's  Chief  Secretary,  being  of  the  degree  of  a  Baion,  above  all  Bazoos  not 
having  any  of  the  offices  above  mentioned ;  and  if  a  Bishop,  then  above  all  other  Bishopt 
not  having  any  of  the  offices  above  remembered. 

It  is  also  enacted  by  the  same  statute,  that  if  either  the  Lord  Chancellor,  Lord  Trea- 
surer, President  of  the  King's  Council,  Lord  Privy  Seal,  or  Chief  Secretary,  shall  be 
under  the  degree  of  a  Baron  of  Parliament,  then  such  of  them  as  be  under  the  svd 
degree  shall  be  placed  at  the  uppermost  part  of  the  sack  in  the  midst  of  the  said  FU*- 
liament  Chamber,  either  there  to  sit  upon  one  form,  or  upon  the  uppermost  sack,  Ihe 
one  of  them  above  the  other,  in  the  order  as  above  rehearsed. 

On  the  right  side  of  the  chair  of  state,  the  Bishops  and  Prelates  are  thus  ranked  by  the 
said  statute  upon  one  form,  viz.  the  Lord  Archbishop  of  Canterbury,  the  Lord  Ardi- 
bishop  of  York,  the  Bishop  of  London,  the  Bishop  of  Durham,  and  tiie  Bishop  of  Win- 
chester. All  the  other  Bishops  after  their  andenties,  as  it  hath  been  accustomed.  Bat 
at  this  day,  the  two  Archbishops  sit  upon  one  form,  and  then  the  other  Bishope  in  order 
upon  two  forms  on  the  right  hand  of  the  state.  The  Earls  sit  on  tile  first  form  of  the 
left  hand  of  the  state,  and  on  the  first  form  of  the  clerk's  woolsack  sit  the  Viscounts. 

The  Barons  sit  on  the  second  form  on  the  left  hand  of  the  state,  and  upon  diven 
other  forms  across  the  lower  end  of  the  House. 

♦  F.  106. 
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The  Lord  Chancellor,  or  Lord  Keeper,  when  the  King  is  present,  stuids  behind  the 
cloth  of  state^  on  the  right  hand.  But  when  the  King  is  not  present,  then  his  Lordship 
sits  on  the  woolsack  athwart  the  House,  the  seal  and  mace  by  him. 

The  Lord  Treasurer,  when  the  King  is  present,  stands  behind  the  chair  of  state  on 
the  lefi  hand. 

The  Judges  sit  on  the  inner  side  of  the  woolsacks  ;  the  King's  learned  Council  sit  on 
the  outside  of  the  woolsacks  next  the  Earls. 

The  Masters  of  the  Chancery  sit  two  on  the  same  side,  and  two  on  the  other  side  next 
the  Bishops. 

The  Clerk  of  the  Crown  and  the  Clerk  of  the  Parliament  sit  on  the  lower  woolsack, 
and  have  a  table  before  them ;  and  the  Clerk  of  the  Parliament  hath  two  clerks  under 
him,  who  kneel  behind  the  said  woolaack. 

When  the  King  is  present,  none  of  the  said  Lords  are  covered  ;  and  the  Judges  and 
Attendants  do  stand  up  until  his  Majesty  wills  them  to  sit  down.  When  the  King  is 
absent,  the  Lords  do  reverence  to  the  state,  and  salute  the  rest  at  their  entrance  into 
the  House,  and  then  take  their  place. 

The  Judges  sit  also,  but  are  not  covered  until  the  Lord  Chancellor  signifies  the 
Lord's  pleasure. 

The  King's  Councii  and  the  Masters  of  the  Chancery  sit,  but  are  never  covered. 


APPENDIX.~No.  IV. 


PARLIAMENT  OF  EDWARD  I. 


PiifKERTON(^)  in  his  Iconographia  Scotica,  published  in  1797,  gives  a  curious  print 
of  a  Parliament  of  Edward  I.,  ^  taken  from  a  copy  in  the  collection  of  the  Earl  of 
Buchan,  irom  an  ancient  limning  formerly  in  the  College  of  Arms,  London."    On  a 
throne  at  the  upper  end  sits  the  King,  with  his  name  and  arms  over  his  head,  and  simi- 
larly distinguished  by  theur  names  and  arms  sit  Alexander,  King  of  Scotland,  and 
Llewellyn,  Prince  of  Wales  ;  the  former  on  Edward's  right  hand,  and  the  latter  on  his 
left,  on  seats  a  little  less  elevated  than  his  own.    Beyond  King  Alexander,  but  on  a 
lower  seat,  is  placed  the  Archbishop  of  Canterbury,  while  the  Archbishop  of  York  is 
similarly  seated  near  Llewellyn.    A  woolBack  lies  crosswise  the  House,  and  on  it  in 
front  of  the  throne  sit  four  persons,  evidently  the  Chancellor  and  the  other  Cliief  Judges 
of  tbe  courts  of  law.    Two  other  woolsacks  are  placed  at  right  angles  with  the  former, 
and  on  each  of  them  sit  four  persons,  doubtless  intended  for  the  other  eight  Judges. 
Another  woolsack  is  placed  crosswise  of  the  House,  on  which  are  seated  four  persons 
ivitli  their  £Eu:es  towards  the  throne,  with  their  heads  uncovered,  and  who  these  are  it 
does  not  seem  easy  to  determine.    Behind  these  persons,  and  with  their  faces  also 
towards  the  throne,  are  two  persons  standing  uncovered  with  something  like  open 
papers  in  their  hands,  apparently  clerks.     Behind  these  clerks  there  is  a  cross  bench 
on  w^hich  sit  seven  persons,  covered  aU,  with  their  £stces  towards  the  throne,  and 
dressed  in  gowns  or  robes ;  and  the  right  hand  man,  who  appears  to  sit  somewhat 
higher  than  the  rest,  is  attired  in  a  black  gown,  with  a  chain  round  his  neck.    Smith, 

[•)  See  Penny  Magazine  of  l>6o«mber,  1834. 

3  K 
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Die  J  wit,  J  4  Febmarii  1694. 
No.  57.         O&DERBD,  ibat  no  petition  which  relates  to  the  rehearing  of  any  cause,  or  part  of  a 
rehll^nS  **"^  formerly  heard  in  this  House,  shaU  be  read  the  same  day  that  it  is  offered,  but 
tobereftdth«  shall  lie  upon  the  table,  and  a  future  day  be  appointed  for  reading  thereofy  ailer 

Mme  day  of-  twelve  of  the  clock, 
fered. 

Die  J<mM»  3  Martii  1697. 

No.  58.  Whbeeas  by  the  rules  and  orders  of  this  House,  for  preventing  the  bringing  of 
Counsel  sign-  friyolous  appeals,  all  appeals  are  to  be  signed  by  two  counsel ;  it  is  this  day  ordered, 
ing  appeals.  ^^^  ^^  person  whatsoever  do  presume  as  counsel  to  sign  any  appeal  to  be  brought  into 
this  House  for  the  future,  unless  such  person  hath  been  of  counsel  in  the  same  cause 
in  the  courts  below,  or  shall  attend  as  counsel  at  the  bar  of  this  0ouse  when  the  said 
appeal  shall  come  in  to  be  heard ;  and  unless  he  shall  certify  that  in  his  judgment  there 
is  reasonable  cause  of  appeal. 

BmendaU  per  Ordin.  9  Aprilit  181S. 

Die  Mortis,  19  AprUU  1698.  ' 

No.  59.         The  House  taking  notice,  that  upon  appeals  and  writs  of  error  there  have  been  of 

'''^■^^<^"^  late  several  scandalous  and  frivolous  printed  cases  delivered  to  Lords  of  this  House ; 

by  oounsol.    for  preventing  whereof  for  the  future,  it  is  this  day  ordered,  that  no  person  whatsoever 

do  presume  to  deliver  any  printed  case  or  cases  to  any  Lord  of  this  House,  onleas  such 

case  or  cases  shall  be  signed  by  one  or  more  of  the  counsel  who  attended  at  the  hearing 

of  the  cause  in  the  courts  below,  or  shall  be  of  counsel  at  the  hearing  in  this  House. 

Die  Mercurii,  22  Decembrit  1703. 

No.  60.         Upon  consideration  of  the  great  inconveniences  arising  by  motions  and  petitions  for 

CaosM  not  putting  off  causes,  after  days  have  been  appointed  for  hearing  thereof,  it  is  ordered, 

without*  two  ^^^  when  a  day  shall  be  appointed  for  the  hearing  any  cause^  appeftl*  or  writ  of  error 

days'  notice,  argued  in  this  House,  the  same  shall  not  be  altered  but  upon  petition ;  and  that  no 

petition  shall  in  such  case  be  received,  unless  two  days'  notice  thereof  be  given  to  the' 

adverse  party,  of  which  notice  oath  shall  be  made  at  the  bar  of  this  House. 

Die  LuruB,  22  Junii  1829. 

No.  61.         Whsbeas,  by  order  of  the  20th  November,  1680,  amended  by  orders  of  the  27th 

R«>og^i-     January,  1710,  the  4th  March,  1727,  and  the  6th  August,  1807,  certain  rules  are  made 

peaU 'tbnefo  ^^^^^^^^  ^  ^^®  security  to  be  given  for  costs  in  cases  of  appeals,  and  it  is  expedient 

enter  into,      that  such  rules  should  in  some  respects  be  altered  ;  upon  consideration  thereof,  it  is 

this  day  ordered,  that  the  said  orders  be  repealed :  and  it  is  ordered,  that  in  all  eases 

of  appeals  to  be  brought  into  this  House  from  any  court  in  Westminster  Hall,  or  tram 

any  Court  of  Equity  in  England  or  Wales,  the  ^rty  or  parties  appellants  shall,  within 

eight  days  after  such  appeal  received,  give  security  to  the  Clerk  of  the  Parliaments, 

by  recognizance  to  be  entered  into  to  the  King  of  the  penalty  of  four  hundred  pounds, 

conditioned  to  pay  all  such  costs  to  the  respondent  or  respondents  in  such  appeals  as 

this  House  shall  think  fit  to  order  upon  the  hearing  of  the  said  appeal,  or  by  any  order 

made  in  the  matter  of  the  said  appeal ;  and  that  in  all  cases  of  appeals  brought  into 

this  House  from  any  court  in  Scotland,  or  from  any  of  the  Courts  of  Equity  in  Ireland, 

the  party  or  parties  appellants  shall  give  the  like  security  within  fourteen  days  after 

such  appeal  received ;  and  if  the  appellant  or  appellants  shall  neglect  or  refuse  to  give 
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sach  security  within  the  time  aforesaid,  that  then  the  Clerk  of  the  Parliaments  shall 
inform  the  House  thereof^  and  the  appeal  from  thenceforth  shall  be  dismissed. 

Die  Veneris,  21  Februarii,  1717. 

Ordbbeo,  that  in  all  cases  upon  writs  of  error  depending  in  this  House,  when  dimi-     l«fo.  105. 
nution  shall  be  at  any  time  alleged,  and  a  certiorari  prayed  and  awarded  before  In  Certificate  to 
nuUo  e$t  erratum  pleaded,  the  Clerk  of  the  Parliaments  shall,  upon  request  to  him  q^^^^\^ 
made,  give  a  certificate  that  diminution  is  so  alleged,  and  a  certiorari  prayed  and  ing  awarded. 
awarded  thereupon. 

Die  Veneris,  15  Januarii  1719. 

Ohderbd,  that  when,  upon  an  appeal  to  this  House,  an  order  is  made  for  the    No.  106. 
respondent  to  answer  thereunto  by  a  time  limited,  and  no  answer  is  put  in  by  that   P«wmptory 
time,  upon  proof  made  of  due  service  of  such  order,  a  peremptory  day  shall  be  appointed  for 
appointed  for  putting  in  the  answer  without  any  further  notice  to  be  given  to  the  answering 
respondent.  appeal*. 

Entered  per  Ordin.  19  Januarii  1719. 

Die  Mariis,  29  MarHi  1720. 

Oade&bd,  that  such  appeals  as  have  been  presented  during  this  session,  to  which    No.  107. 
answers  have  been  or  shiJl  be  put  in  during  this  session,  and  for  hearing  whereof  no    -^PPmIb  to 
day  hath  been  or  shall  be  appointed  in  this  session,  and  all  such  appeals  as  shall  be  ^^  g^  ^tand 
presented  in  any  subsequent  session,  to  which  answers  shall  be  put  in  during  the  same  dianlaeed. 
session,  and  for  hearing  whereof  no  day  shall  be  appointed  in  such  session ;  if  neither 
the  appellant  or  respondent  shall  apply  to  this  House  within  eight  days,  to  be  accounted 
from  and  after  the  first  day  of  the  next  session  or  meeting  of  Parliament,  for  a  day  for 
hearing,  such  appeals-  shall  stand  dismissed,  but  without  prejudice  to  the  appellants 
presenting  any  new  appeals  thereafter,  as  they  shall  be  advised. 
Emendat.  per  Ordin,  5  Aprilis  1734. 

Ordered,  that  such  appeals  as  have  been  presented  during  this  session,  to  which  no    No.  108. 
answers  have  been  or  shall  be  put  in  during  this  session,  and  all  such  appeals  as  shall  ^ppe^  not 
be  presented  in  any  subsequent  session  to  which  no  answers  shall  be  put  in  during  the  iq^^    to  '  be 
same  session  ;  if  neither  the  appellant  within  eight  days,  to  be  accounted  from  and  diamtoed. 
after  the  first  day  of  the  next  session  or  meeting  of  Parliament,  shall  apply  to  this 
House  to  appoint  a  peremptory  day  to  answer,  nor  the  respondent  put  in  an  answer 
within  the  said  eight  days,  such  appeals  shall  stand  dismissed,  but  without  prejudice  to 
the  appellants  presenting  any  new  appeals  thereafter,  as  they  shall  be  advised. 


Ordered,  that  when  any  answer  to  an  appeal  shall  be  put  in  for  the  future,  the    No.  109. 

AnswerB  t 
be  Indorsed. 


Clerk  to  whom  it  shall  be  delivered  do  immediately  indorse  thereon  the  day  on  which     A'"''®"  *« 


soeh  answer  is  brought  in ;  and  that  the  names  of  the  parties  answering,  and  to  whose 
appeal  such  answers  are  put  in,  be  the  same  day  entered  in  the  journal  of  this  House. 

Die  Veneris,  18  Deeembris  1724. 

Orde&bb,  that  in  all  causes  on  appeals  or  writs  of  error  appointed  to  be  heard  in  this    No.  117. 
HouBe,  the  appellants  and  respondents,  the  plaintifi*s  and  defendants,  or  their  respective  Printed 
agents  or  solicitors,  do  for  the  future  deliver  to  the  Clerk  of  the  Parliaments,  or  Clerk  theLordalbe^ 
Aflsistant,  to  be  distributed  to  the  Lords  of  this  House,  the  printed  cases  upon  such  fore  bearing. 
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Die  Jotfis,  14  Februarii  1694. 
No.  57.        Obdebbo,  that  no  petition  which  relates  to  the  rehearing  of  any  cause,  or  part  of  a 
i^Mtfft^n^  cause,  formerly  heard  in  this  House,  shall  be  read  the  same  day  that  it  is  offered,  but 
to  be  read  the  shall  lie  upon  the  table,  and  a  future  day  be  appointed  for  reading  thereof,  after 

Bune  day  of-  twelve  of  the  clock, 
fered. 

Die  JovU,  3  Martii  1697. 

No.  58.  Whbbeas  by  the  rules  and  orders  of  this  House,  for  prerenting  the  bringing  of 
Counsel  sign-  friyolous  appeals,  all  appeals  are  to  be  signed  by  two  counsel ;  it  is  this  day  ordered, 
that  no  person  whataoever  do  presume  as  counsel  to  sign  any  appeal  to  be  brought  into 
this  House  for  the  future,  unless  such  person  hath  been  of  counsel  in  the  same  cause 
in  the  courts  below,  or  shall  attend  as  counsel  at  the  bar  of  this  House  when  the  said 
appeal  shall  come  in  to  be  heard ;  and  unless  he  shall  certify  that  in  his  judgment  there 
is  reasonable  cause  of  appeal. 

EnundtUu  per  Ordin.  9  Aprilit  1812. 

Die  Martis,  19  AprUis  169S.  ' 

No.  59.         Thb  House  taking  notice,  that  upon  appeals  and  writs  of  error  there  haye  been  of 

f^'^?^^?'*^  late  several  scandalous  and  frivolous  printed  cases  delivered  to  Lords  of  this  House : 
to  be  algoed  *  .        . 

by  oounael.  for  preventing  whereof  for  the  future,  it  is  this  day  ordered,  that  no  person  whatsoever 
do  presume  to  deliver  any  printed  case  or  cases  to  any  Lord  of  this  House,  unless  such 
case  or  cases  shall  be  signed  by  one  or  more  of  the  counsel  who  attended  at  the  hearing 
of  the  cause  in  the  courts  below,  or  shall  be  of  counsel  at  the  hearing  in  this  House. 

Die  MereurH,  22  Decemhrie  1703. 

No.  60.         Upon  consideration  of  the  great  inconveniences  arising  by  motions  and  petitions  for 

to^b«'^^t°^  putting  off  causes,  after  days  have  been  appointed  for  hearing  thereof,  it  is  ordered, 

without  two  that  when  a  day  shall  be  appointed  for  the  hearing  any  cause,  appeal,  or  writ  of  error 

days'  notice,  argued  in  this  House,  the  same  shall  not  be  altered  but  upon  petition ;  and  that  no 

petition  shall  in  such  case  be  received,  unless  two  days'  notice  thereof  be  given  to  the' 

adverse  party,  of  which  notice  oath  shall  be  made  at  the  bar  of  this  House. 

Die  Luna,  22  Junii  1829. 

No.  61.         Whebeas,  by  order  of  the  20th  November,  1680,  amended  by  orders  of  the  27th 

ll«»sni-     January,  1710,  the  4th  March,  1 727,  and  the  6th  August,  1807,  certain  rules  are  made 

DMuTt^efo  1^^*^^^®  ^  ^^  security  to  be  given  for  costs  in  cases  of  appeals,  and  it  is  expedient 

enter  into,      that  such  rules  should  in  some  respects  be  altered  ;  upon  consideration  thereof,  it  is 

this  day  ordered,  that  the  said  orders  be  repealed  :  and  it  is  ordered,  that  in  all  eases 

of  appeals  to  be  brought  into  this  House  from  any  court  in  Westminster  Hall,  or  from 

any  Court  of  Equity  in  England  or  Wales,  the  garty  or  parties  appellants  shall,  within 

eight  days  after  such  appeal  received,  give  security  to  the  Clerk  of  the  Parliaments, 

by  recognizance  to  be  entered  into  to  the  King  of  the  penalty  of  four  hundred  pounds, 

conditioned  to  pay  all  such  costs  to  the  respondent  or  respondents  in  such  appeals  as 

this  House  shall  think  fit  to  order  upon  the  hearing  of  the  said  appeal,  or  by  any  order 

made  in  the  matter  of  the  said  appeal ;  and  that  in  all  cases  of  appeals  brought  into 

this  House  from  any  court  in  Scotland,  or  from  any  of  the  Courts  of  Equity  in  Ireland, 

the  party  or  parties  appellants  shall  give  the  like  security  within  fourteen  days  after 

such  appeal  received  ;  and  if  the  appellant  or  appellants  shall  neglect  or  refuse  to  give 
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«ieh  seeurity  within  the  time  aforesaid,  that  then  the  Clerk  of  the  Parliaments  shall 
inform  the  House  thereof,  and  the  appeal  from  thenceforth  shall  be  dismissed. 

Die  Veneris,  21  Februarii,  1717. 

Ordered,  that  in  all  cases  upon  writs  of  error  depending  in  this  House,  when  dimi-     Ko.  105. 
nation  shall  be  at  any  time  alleged,  and  a  oeriiorari  prayed  and  awarded  before  In  Certlfloato  to 
ntttto  est  erratum  pleaded,  the  Clerk  of  the  Parliaments  shall,  upon  request  to  him  oertiinraai^be^ 
made,  giro  a  certificate  that  diminution  is  so  alleged,  and  a  certiorari  prayed  and  ing  awarded, 
awarded  thereupon. 

Die  Veneris,  15  Januarii  1719. 

Ordered,  that  when,  upon  an  appeal  to  this  House,  an  order  is  made  for  the    No.  106. 
respondent  to  answer  thereunto  by  a  time  limited,  and  no  answer  is  put  in  by  that   P^nmptory 
time,  upon  proof  made  of  due  service  of  such  order,  a  peremptory  day  shall  be  i^ppointedfor 
appointed  for  putting  in  the  answer  without  any  further  notice  to  be  given  to  the  answering 
respondent.  appeals. 

Entered  per  Ordin,  19  Januarii  1719. 

Die  Martis,  29  MartH  1720. 

Ordered,  that  such  appeals  as  have  been  presented  during  this  session,  to  which    No.  107. 
answers  have  been  or  shall  be  put  in  during  this  session,  and  for  hearing  whereof  no     Appeals  to 
day  hath  been  or  shall  be  appointed  in  this  session,  and  all  such  appeals  as  shall  be  ^^  ^^  g^^^ 
presented  in  any  subsequent  session,  to  which  answers  shall  be  put  in  during  the  same  dismissed, 
session,  and  for  hearing  whereof  no  day  shall  be  appointed  in  such  session ;  if  neither 
the  appellant  or  respondent  shall  apply  to  this  House  within  eight  days,  to  be  accounted 
irom  and  after  the  first  day  of  the  next  session  or  meeting  of  Parliament,  for  a  day  for 
hearing,  such  appeals,  shall  stand  dismissed,  but  without  prejudice  to  the  appellants 
presenting  any  new  appeals  thereafter,  as  they  shall  be  advised. 
Emendat.  per  Ordin,  5  AprUit  1734. 

Ordered,  that  such  appeals  as  have  been  presented  during  this  session,  to  which  no    No.  108. 
answers  have  been  or  shall  be  put  in  during  this  session,  and  all  such  appeals  as  shall   ^^^l*^  ^^^ 
be  presented  in  any  subsequent  session  to  which  no  answers  shall  be  put  in  during  the  ^^j^    ^  *  ^m 
same  session  ;  if  neither  the  appellant  within  eight  days,  to  be  accounted  from  and  dismissed, 
alter  the  first  day  of  the  next  session  or  meeting  of  Parliament,  shall  apply  to  this 
House  to  appoint  a  peremptory  day  to  answer,  nor  the  respondent  put  in  an  answer 
within  the  said  eight  days,  such  appeals  shall  stand  dismissed,  but  without  prejudice  to 
the  appellants  presenting  any  new  appeals  thereafter,  as  they  shall  be  advised. 


Ordered,  that  when  any  answer  to  an  appeal  shall  be  put  in  for  the  future,  the    No.  109. 

Answers! 
be  Indorsed. 


Clerk  to  whom  it  shall  be  delivered  do  immediately  indorse  thereon  the  day  on  which     ^"»^'«"  *<> 


snch  answer  is  brought  in ;  and  that  the  names  of  the  parties  answering,  and  to  whose 
appeal  such  answers  are  put  in,  be  the  same  day  entered  in  the  journal  of  this  House. 

Die  Veneris,  18  Decemhris  1724. 

Ordered,  that  in  all  causes  on  appeals  or  writs  of  error  appointed  to  be  heard  in  this    No.  117. 
House,  the  appellants  and  respondents,  the  plaintifis  and  defendants,  or  their  respective  Printed 
agents  or  solicitors,  do  for  the  future  deliver  to  the  Clerk  of  the  Parliaments,  or  Clerk  theLwdslbe- 
ABBiatant,  to  be  distributed  to  the  Lords  of  this  House,  the  printed  cases  upon  such  fore  hearing. 
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appMte  or  write  of  error,  at  least  four  daya  before  the  hearing  of  the  aune ;  and  that 
no  other  diflerent  earn,  in  any  each  caneet,  be  at  any  time  alter  wanh  printed  or 
delirered. 

Bmtndai.  per  Or4in,  S8  FtbruarH  17M. 

Die  JoviM,  24  MarHi  1725. 

No.  118.        Obdbbbd,  that  no  petition  of  appeal  from  any  deeree  or  sentence  of  any  CoozC  of 

Number  of  Equity  in  England  or  Ireland,  or  of  any  Court  in  Soot]and(*)y  before  thia  time  signed  and 

^[^^^jj^  ,„  enrolled,  or  extracted,  shall  be  receiTed  by  this  House  aftir  two  yearsi  to  be  aeooonted 

appeals  II-    Irom  the  expiration  of  this  present  Session  of  Parliament,  and  the  end  of  the  next  See- 

™'*^*  sion  ensuing  the  said  two  years  :  nor  shall  any  petition  of  appeal  from  any  decree  or 

sentence  of  any  of  the  said  Courts,  to  be  hereafter  signed  and  enrolled,  or  extracted,  be 

received  by  this  House  after  two  years  from  the  signing  and  enrolling  or  extxacting  of 

such  decree  or  sentence,  and  the  end  of  fourteen  days,  to  be  accounted  from  and  after 

the  first  day  of  the  Session  or  meeting  of  Parliament  next  ensuing  the  said  two  years ; 

unless  the  person  entitled  to  such  appeal  be  within  the  age  of  one-and-twenty  years,  or 

covert,  Hon  compot  ntentis,  imprisoned,  or  out  of  Great  Britain  and  Ireland  :  in  which 

case  such  person  shall  and  may  be  at  liberty  to  bring  his  appeal  for  reversing  any  such 

decree  or  sentence,  at  any  time  within  two  years  next  after  his  lull  age,  disoovetture, 

coming  of  sound  mind,  enlargement  out  of  prison,  or  coming  into  Ghreat  Britain  or 

Irehmd,  and  fourteen  days,  to  be  accounted  from  and  after  the  first  day  of  the  Session 

or  meeting  of  Parliament  next  ensuing  the  said  two  years,  but  not  afterwards  or  others 

wise  :  and  it  is  further  ordered,  that  in  no  case  shall  any  person  or  persona  be  allowed 

a  longer  time,  on  account  of  mere  absence,  to  lodge  an  appeal,  than  five  yeara  from  the 

date  of  the  last  deeree  or  interlocutor  appealed  against^ 

Emendat,perOrdin.ijMnUVfSi.   \ 
EmmdaL  per  OrdUu  9S  JunH  18Sa  ] 

Die  Sabbati,  2  MarHi  1727. 

No.  119.        UroN  report  from  the  Committee  of  the  whole  House,  appointed  to  take  into  con- 

How  oooiiMl  sideration  matters  relating  to  the  proceedings  on  appeals  and  writs  of  error ;  it  is 

oeed  at  hear-  ordered,  that  at  the  hearing  of  causes  for  the  future,  one  of  the  counsel  for  the  appel- 

fng  cames.     Umts  shall  open  the  cause,  then  the  evidence  on  the|r  side  shall  be  read  ;  which  done, 

the  other  counsel  for  the  appellants  may  make  observations  on  the  evidence  :  then  one 

of  the  counsel  for  the  respondents  shall  be  heard,  and  the  evidence  on  their  side  to 

be  read  ;  after  which,  the  other  counsel  for  the  respondents  shall  be  heard,  and  one 

counsel  only  for  the  appellants  to  reply. 

Die  VenerU,  28  MMrtU  1735. 

No.  1 2S.       Upon  report  firam  the  Lords  Committees  appointed  to  consider  of  the  standing  orders 

DMaT^rftOT  ^^  ^"  House  in  relation  to  the  putting  in  of  answers  to  appeals ;  it  is  ordered  and 

the  determi-  declared,  that  when,  upon  an  appeal  to  this  Hou8e,an  order  hath  been  or  shall  be  made 

nation  of  a  fo^  the  respondent  or  respondents  to  answer  thereto  by  a  time  limiiedy  if  the  wrenion  of 

Parliament,  wherein  such  order  hath  been  or  shall  be  made,  shall  determine  before  the 

time  so  limited  for  answering  shall  be  expired,  and  no  answer  shall  be  put  in  during  the 

same  session,  service  of  such  order  upon  the  respondent  or  respondents  to  such  appeal 

by  the  space  of  five  weeks  at  the  least  before  the  first  day  of  the  then  next  searion  shall 

be  deemed  good  service  ;  and  the  appellant  may  apply  to  this  House  for  a  peremptory 

day  for  putting  in  the  answer,  in  case  the  respondent  or  respondents  shall  not  put  in 

his  or  their  answer  within  three  days,  to  be  computed  from  the  fiivt  day  of  the  next 

session  of  Parliament. 

C)  This  order,  in  so  far  as  relates  to  Scotland,  overruled  by  Statute.    Sec  Scotch  Appeals,  supra. 
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Die  JovU,  8  Jmrm  1749. 
Upoh  fepofi  firom  the  Lords'  GommitteM  appointed  to  oonsider  of  the  standing  order   No.  124. 


of  this  House  of  the  5ih  of  April  1734,  in  reUtion  to  the  hearins  of  appeals  left  vnde-  ^VV^»iB  to 
tennined  in  a  former  session^  and  what  alterations  or  amendments  are  proper  to  be  made  ooune  in  the 
therein,  in  order  to  render  the  same  more  effectual ;  it  is  ordered,  that  all  sneh  appeals  beginning  of 
aa  hare  been  presented,  for  hearing  whereof  days  haTo  been  appointed  durmg  this  *^*'y'^""'*»' 
session,  whieh  shall  not  be  determined  in  this  session ;  and  all  sneh  appeals  as  shall  be 
presented  for  hearing  whereof  days  shall  be  appointed  in  any  sabseqnent  session,  which 
shall  not  be  determined  in  the  same  session  ;  shall  be  heard  and  determined  in  the 
beginning  of  the  next  session  of  Parliament,  in  the  same  order  and  conrse  as  they  shall 
stand  to  be  heard  at  the  end  of  this  or  any  futnre  session,  without  any  new  application 
to  this  House  to  appoint  a  day  for  hearing  the  same  ;  and  that  sneh  of  the  said  appeals 
as  shall  stand  first  to  be  heard,  at  the  end  of  this  or  any  future  session  of  Parliament, 
shall  stand  to  be  heard  upon  the  Wednesday  in  the  week  next  after  that  week  in  which 
any  subsequent  session  of  Parliament  shall  bogin ;  the  second  upon  the  Friday  follow- 
ing ;  and  the  third  upon  the  Monday  following }  and  from  thence  the  rest  of  the  said 
appeals  in  coursei,  upon  erery  Wednesday,  Friday,  and  Monday,  until  they  shall  be  all 
heard  and  determined ;  and  that  in  case  any  such  appeal  shall  not  be  adjourned  by 
order  of  this  House  made  before  the  day  on  which  the  same  is  hereby  appointed  to  be 
heard,  and  the  party  or  parties  on  one  side  shall  attend  by  their  counsel,  and  the  party 
or  parties  on  the  other  side  shall  not  attend  by  th^  counsel,  on  the  said  day  appointed 
for  hearing  thereof,  such  appeal  shall  be  heard  ex-parte;  and  in  case  neither  of  the 
parties  to  such  appeal  shall  attend  by  their  counsel  on  the  said  day  appointed  for  hear- 
ing thereof,  then  such  appeal  shall  stand  absolutely  dismissed ;  but  without  prejudice, 
in  this  last  case,  to  the  appellant  or  appellants  presenting  any  new  appeal  thereafter,  in 
such  manner  as  the  said  appellant  or  appellants  might  hare  done  in  case  such  former 
appeal  had  not  been  presented  to  this  House,  as  he  or  they  shall  be  advised. 

Du  Martit,  8  Marin  1763. 

Obdkbxd,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  for    "So,  127. 
the  future  if  the  respondent  or  respondents  to  any  appeal  depending  in  this  House  shall  ^^«  limited 
be  desirous  to  eihibit  a  cross  i^peal,  they  shall  present  the  same  within  a  fortnight  Q^^Jajf 
after  their  answer  put  in  to  the  original  appeal,  otherwise  the  same  shall  notbereceiTed. 

AmimM.  per  Ordkt.  S8  Junii  1S99. 

Die  Fenerii,  12  JulU  1811. 

Obbkebd,  by  the  Lords  Sphritual  and  Temporal  in  Parliament  assembled,  that  when    No.  177. 
any  appeal  shall  be  presented  to  this  House  on  or  after  the  first  day  of  any  session  or  ^J^^^^ 
meeting  of  Parliament,  tiie  appellant  and  respondent  shall  serurally  lay  the  prints  of  prinu  of 
their  cases  respectively  upon  tfie  table  of  this  House,  or  deliver  the  same  to  the  Clerk  mmb  on  the 


of  the  Parliaments  for  that  purpose,  within  four  weeks  after  the  time  appointed  for  the  q^uw.  ^^ 
respondent  to  put  in  his  answer  to  the  said  appeal ;  and  in  defitnlt  of  so  doing  by  the 
appeUanty  the  said  appeal  shall  stand  dismissed,  but  without  prejudice  to  the  appellant 
pvesenting  a  new  appeal  within  the  fijrst  fourteen  days  of  the  next  session  of  Parlia- 
ment, or  withm  the  then  remainder  of  the  time  limited  by  the  Standing  Order, 
No.  118,  for  presenting  appeab  to  this  House ;  and  in  case  of  default  on  the  part  of 
the  respondent,  the  appellant  shall  be  at  liberty  forthwith  to  set  down  his  cause 
€M-parie :  And  it  is  further  ordered,  that  in  all  cases  of  appeals  from  Scotland  now 
before  this  House,  in  which  cases  have  not  yet  been  delivered,  and  also  when  any 
appeal  shall  be  hereafter  brought  into  this  House  fr^m  any  court  in  Scotland,  the 
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appellant  alone,  in  his  printed  case,  shall  lay  hefore  this  Hoose  a  printed  eopy  of  the 
record  aa  authenticated  hy  the  Lord  Ordinary  ;  together  with  a  supplement  containmg 
an  account,  without  argument  or  statement  of  other  facts,  of  the  further  steps  which 
hare  heen  taken  in  the  cause  since  the  record  vna  completed,  and  containing  also 
copies  of  the  interlocntors  or  parts  of  interlocutors  c<Hnplained  of ;  and  each  psrty 
shall  in  their  cases  hiy  before  the  House  a  copy  of  the  case  presented  by  them  respee- 
tiyely  to  the  Court  ci  Session,  if  any  such  ease  was  presented  there,  with  a  short 
summary  of  any  additional  reasons  upon  which  he  means  to  insist ;  and  if  there  shall 
have  been  no  case  presented  to  the  Court  of  Session,  then  each  party  shall  set  forth 
in  his  case  the  reasons  upon  wMch  he  founds  his  argument,  as  shortly  and  snednctly 
as  possible. 

Swwtdat.  per  Ordin.  HJunU  188a 

No.  178.  Ordered,  by  the  Lords  Spuntnal  and  Temporal  in  Parliament  assembled,  that  when 
any  writ  of  error  shall  be  brought  into  this  House  during  the  sitting  of  Parliament,  the 
phuntiff  and  defendant  shall  seyerally  lay  the  prints  of  their  cases  upon  the  table  of 
this  House,  or  deliyer  the  same  to  the  Clerk  of  the  Pariiaments  for  that  purpose, 
within  a  fortnight  after  the  tune  limited  by  this  House  for  the  pfauntifF  to  assign 
errors,  unless  an  earlier  day  be  specially  appointed  for  that  purpose  in  respect  of  snch 
writ  of  error  being  brought  merely  for  delay. 

DisJavit,  9  Apriiit  1812. 

No.  179.        Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  when 

of  *tea^**or  *°y  petition  of  appeal  shall  be  presented  to  this  House  from  any  interlocutory  judg- 

differenoe  of  ment  of  either  division  of  the  Lords  of  Session  in  Scotland,  the  counsel  who  shall  sign 

opinion  to  be  j^q  g^j  j  petition,  or  two  of  the  counsel  for  the  party  or  parties  in  the  court  bek>w, 

counael  on    ^^^  ^S'^  ^  Certificate  or  declaration,  stating,  either  that  leave  was  given  by  the 

appeals.         division  of  the  Judges  pronouncing  such  interlocutory  judgment  to  the  appelknt  or 

appellants  to  present  such  petition  of  appeal,  or  that  there  was  a  difference  of  opinion 

amongst  the  Judges  of  the  said  division  pronouncing  such  interlocutory  judgment. 

No.  180.        Ordered,  by  the  Lords  Spiritual  and  Temporal  m  Parliament  assembled,  that  to 

dJ[w^mpifft  P**^®"**  delay  on  the  part  of  the  respondent  or  respondents  to  any  petition  of  appeal 

of    respond-  presented  to  this  House,  in  delivering  their  printed  cases,  pursuant  to  the  Standing 

ento  in  deU-  Orders  of  the  same,  that  previous  to  any  petition  of  appeal  being  presoited  to  tiiis 

on  appeals.    House,  a  notice  shall  be  given  to  the  agent  or  agents  of  the  party  or  parties  m  the 

court  below,  who  shall  be  made  respondent  or  respondents  to  the  said  appeal,  of  the 

time  when  such  petition  of  appeal  is  intended  to  be  presented  to  this  House ;  and  the 

day  on  which  such  notice  was  given,  or  caused  to  be  given,  shall  be  indorsed  by  the 

agent  or  agents  for  the  petitioner  on  the  back  of  the  said  appeal. 

Die  Mereurii,  24  Februarii  1813. 

No.  181.        Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  for 

to^^^tSiT'  ^®  future  the  printed  cases  delivered  in  appeals  and  writs  of  error  depending  before 

proofs  taken  this  House  shall  contain  a  copy  of  so  much  of  the  proofs  taken  in  the  courts  below  as 

in  the  courts  ^e  party  or  parties  intend  to  rely  on  respectively  on  the  hearing  of  the  cause  before 

this  House,  together  with  references  to  the  documents  where  the  same  may  be  found. 

Die  Mercurii,  8  Decembris  1813. 

No.  194.        Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  in  all 

Appendix  to  cases  of  appeals  and  writs  of  error  which  were  depending  in  this  House,  and  th^ 
be     printed 
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printed  cases  in  which  were  delivered  on  or  before  the  24th  day  of  February  1813,  the  with  mcfa 
party  or  parties  do  respectively  print  an  appendix  to  the  said  cases  delivered,  and  do  ^[^  vta«re 
therein  set  forth  so  much  of  the  proofs  taken  in  the  courts  below  as  they  intend  to  rely  i^een  deUyer- 
on  respectively  on  the  hearing  of  the  said  causes,  and  which  is  not  already  set  forth  in  ed  in- 
the  printed  cases  by  them  so  respectively  delivered ;  and  that  such  appendix  do 
contain  a  reference  to  the  documents  where  the  same  may  be  found  ;  and  further 
that  the  party  or  parties  do  deliver  the  same  to  the  Clerk  of  the  Parliaments  or  to  the 
Clerk  Assistant,  to  be  distributed  to  the  Lords  of  this  House,  at  least  four  days  before 
the  hearing  of  the  said  causes. 

Die  Jovis,  20  3taHU  1823. 

OnDBaBD,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  where  No.  199. 
any  party  or  parties  to  an  appeal  shall  die  pending  the  same,  subsequently  to  the  ^"^|^^ 
printed  cases  having  been  delivered  to  this  House,  and  the  appeal  shall  be  revived  |,e  delivered 
against  his  or  her  representative  or  representatives,  as  the  person  or  persons  standing  in  where  sp- 
in the  place  of  the  person  or  persons  so  dying  as  aforesaid,  a  supplemental  case  shall  ^|^  ^pl^ 
be  delivered  by  the  party  or  parties  so  reviving  the  same  respectively,  stating  the  ties  added, 
order  or  orders  respectively  made  by  the  House  in  such  case. 

The  like  rule  shall  be  observed  by  the  appellant  and  respondent  respectively,  where 
any  person  or  persons,  party  or  parties  in  the  court  below,  have  been  omitted  to  be 
made  a  party  or  parties  in  the  appeal  before  this  House,  and  shall,  by  leave  of  the 
House,  upon  petition  or  otherwise,  be  added  as  a  party  or  parties  to  the  said  appeal 
after  the  printed  cases  in  such  appeal  shall  have  been  delivered. 

Die  Veneris,  3  AprUtt  1835. 

Orderbd,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  in  all    No.  215. 
cases  in  which  this  House  shall  make  any  order  for  payment  of  costs  by  any  party  or  ^^^^^, 
parties  in  any  appeal  or  writ  of  error,  without  specifying  the  amount,  the  Clerk  of  the  peals  and 
Parliaments  or  Clerk  Assistant  shall,  upon  the  application  of  either  party,  proceed  for  witeof  error, 
the  taxation  of  such  costs  in  such  manner  as  is  directed  by  an  act  passed  in  the  seventh 
and  eighth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled 
^  An  Act  to  establish  a  Taxation  of  Costs  on  Private  Bills  in  the  House  of  Lords," 
and  shall  g^ve  a  certificate  thereof  expressing  the  amount  of  such  costs :  And  it  is 
further  ordered,  that  the  same  fees  shall  be  demanded  from  and  paid  by  the  party 
applying  for  such  taxation,  for  and  in  respect  thereof,  as  are  now  or  shall  be  fixed  by 
any  resolution  of  this  House  concerning  fees  made  or  passed  in  pursuance  of  the  said 
act  and  in  relation  thereto  ;  and  the  said  Clerk  of  the  Parliaments  or  Clerk  Assistant 
may,  if  he  thinks  fit,  either  add  or  deduct  the  whole  or  a  part  of  such  fees  at  the  foot 
of  his  certificate ;  and  the  amount  in  money  certified  by  him  after  such  addition  or 
deduction  (if  any)  shall  be  the  sum  to  be  demanded  and  paid  under  or  by  virtue  of 
such  order  as  aforesaid  for  payment  of  costs. 
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THE    STATUTE    81    HEN.   VIII.,  c.   10,  FOR    PLACING  OF 

THE  LORDS. 


FoKASMUCH  as  in  all  great  ooaneik  and  congTegationB  of  men  having  sondiy  degrees 
and  oflSoea  in  the  Commonwealth,  it  is  very  requisite  and  conyenieiit  that  an  order 
should  he  had  and  taken  for  the  placing  and  sitting  of  such  persons  as  heen  bonnden 
to  resort  to  the  same,  to  the  intent  that  they,  knowing  their  places,  may  use  the  same 
without  displeasure  or  let  of  the  Council ;  therefore  the  King's  most  royal  Majesty, 
although  it  appertaineih  unto  his  prerogative  royal  to  give  such  honour,  reputation, 
and  placing  to  his  counsellors  and  other  his  subjects  as  shall  be  seeming  to  his  most 
excellent  wisdom,  is  nevertheless  pleased  and  contented  for  an  order  to  be  had  and 
taken  in  this  his  most  Hi^  Court  of  Pariiament,  that  it  shall  be  enacted  by  sntliority 
of  the  same  in  manner  and  form  as  hereafter  followeth  : — 
None  ihaU      1.  First,  it  is  enacted  by  authority  aforesaid,  that  no  person  or  persons,  of  what 
■ide^'of'*^  estate,  degree,  or  condition  soever  he  or  they  be  of  (except  only  the  Kmg's  children), 
oloth  of  w-  shall  at  any  time  hereafter  attempt  or  presume  to  sit,  or  have  place,  at  any  side  of  the 
^  i^^^^  ^^^^  ^  Estate,  m  the  Parliament  Chamber,  neither  of  the  one  hand  of  the  King's 
king*!    ohil-  Highness  nor  of  the  other,  whether  the  King's  Majesty  be  there  persttoally  present  or 
droji.)  absent   "  And  forasmuch  as  the  King's  Majesty  is  justly  and  lawful^  supreme  head 

in  earth  under  God  of  the  Church  of  England,  and  for  tiie  good  exercise  of  the  said 
most  royal  dignity  and  office  hath  made  Thomas  Lord  Crumwel  and  Lord  Piivy  Seal 
his  Vicegerent,  for  good  and  due  ministration  of  justice  to  be  had  in  all  causes  and 
cases  touching  the  eoclesiastical  jurisdiction,  and  for  the  godly  reformation  and  redress 
of  all  errors,  heresies,  and  abuses  in  the  said  Church ;" 
Place  of  the      2.  It  is  therefore  also  enacted  by  authority  aforesaid,  that  the  said  Lord  Crumwel 
King's  Yioe-  having  the  said  office  of  Vicegerent,  and  all  other  persons  which  hereafter  shall  have 
eleslaetical     ^®  ^^  ^^  of  the  grant  of  the  King's  Highness,  his  heirs  or  succeaaors,  shall  sit  and 
Jnriediotion.  be  placed,  as  well  in  this  present  Parliament  as  in  all  Parliaments  to  be  holden  here- 
after, on  the  right  side  of  the  Parliament  Chamber,  and  upon  the  same  form  that  the 
Archbishop  of  Canterbury  sitteUi  upon,  and  above  the  same  Archbishop  and  his  suc- 
cessors, and  shall  have  voice  in  every  Parliament  to  assent  or  dissent  as  other  the  Lords 
of  the  Parliament. 
Placing  the      3.  And  it  is  also  enacted,  that  next  to  the  said  Vicegerent  shall  sit  the  Arehlushop 
Arohbishops  ^f  Canterbury ;  and  the  next  to  him,  on  the  same  form  and  side,  shall  sit  the  Ardi- 
bishop  of  York  ;  and  next  to  him,  on  the  same  form  and  side,  the  Bishop  of  London ; 
and  next  to  him,  on  the  same  side  and  form,  the  Bishop  of  Durham  ;  and  next  to  him, 
on  the  same  side  and  form,  the  Bishop  of  Winchester  ;  and  then  all  the  other  Bishops, 
of  both  provinces  of  Canterbury  and  York,  shall  sit  and  be  placed  on  the  same  ade  and 
form  after  their  andenties,  as  it  hath  been  accustomed. 
Aleo  of  the      ^*  ^^  forasmuch  as  such  other  personages  which  now  have  and  hereafter  aifaall 
Lord    Chan,  happen  to  have  other  great  offices  of  the  realm ;  that  is  to  say,  <*  the  offices  of  the  Lord 
cellor.  the     Chancellor,  the  Lord  Treasurer,  the  Lord  President  of  the  King's  most  honoioniUe 
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Conneil,  the  Lord  Privy  Seal,  the  Great  Chamberlain  of  EngUnd^  the  Constable  of  Lord  TrMsa- 
England,  the  Lord  Marshal  of  England,  the  Lord  Admiral,  the  Grand  Master  or  j^^^^^ 
Lord  Steward  of  the  King's  most  hononrable  Household,  the  King's  Chamberlain,  and  the  Council, 
the  King's  Secretary,  have  not  heretofore  been  appointed  and  ordered  for  the  placing  f^  ^fi?^ 
and  sitting  in  the  King's  most  High  Court  of  Parliament^  by  reason  of  their  offices ; " 
It  is  therefore  now  ordained  and  enacted  by  the  authority  aforesaid,  that  the  Lord 
Chancellor,  the  Lord  Treasorer,  the  Lord  President  of  the  King's  Council,  and  the 
Lord  Priyy  Seal,  being  of  the  degrees  of  Barons  of  Parliament  or  above,  shall  sit  and 
be  placed,  as  well  in  this  present  Parliament  as  in  all  other  Parliaments  hereafter  to  be 
holden,  on  the  left  nde  of  the  said  Parliament  Chamber,  on  the  higher  part  of  the  form 
of  the  same  side,  above  all  Dukes,  exeept  only  such  as  shall  happen  to  be  the  King's 
son,  the  King's  brother,  the  King's  unde^  the  King's  nephew,  or  the  King's  brothers' 
or  sisters'  sons. 

5.  And  it  is  also  ordained  and  enacted  by  authority  aforesaid,  that  the  Great  Cham-  f^^ff^® 

Great  Chani- 
beriain,  the  Constable,  the  Marshal,  the  Lord  Admiral,  the  Great  Master  or  Lord  beriain,  the 

Stewaifl,  and  the  King's  Chamberlaiii,  shall  sit  and  be  placed  after  the  Lord  Privy  Cknutahle, 

Seal  in  manner  and  form  following ;  that  is  to  say,  every  of  them  shall  sit  and  be  ^  ^^^  ^^^ 

placed  above  all  other  personages  being  of  the  same  estates  or  degrees  that  they  shall  mirai,  the 

happen  to  be  of ;  that  is  to  say,  the  Great  Chamberlain  first,  the  Constable  next,  the  ^^  ^^^ 

Marshal  third,  the  Lord  Admiral  the  fourth,  the  Grand  Master  or  Lord  Steward  fifth,  Kii^g'aChMn- 

and  the  King's  Chamberlain  the  sixth.  berlain. 

6.  And  it  is  also  enacted  by  authority  aforesaid,  that  the  King's  Chief  Secretary,  An*  *^Jj.urf 
being  of  the  degree  of  a  Baron  of  the  Parliament,  shall  sit  and  be  placed  afore  and  ge^retary.be- 
above  all  Barons  not  having  any  of  the  oifices  above  mentioned ;  and,  if  he  be  a  Bishop,  ing  aBsron. 
that  then  he  shall  sit  and  be  placed  above  all  other  Bishops  not  having  any  of  the 

offices  above  remembered. 

7.  And  it  is  also  ordained  and  enacted  by  authority  aforesaid,  that  all  Dukes  not  l>uke8,Mar. 
aforementioned.  Marquesses,  Earls,  Viscounts,  and  Barons,  not  having  any  of  the  Earls,  Yle- 
offices  aforesaid,  shall  sit  and  be  placed  after  their  ancienty,  as  it  hath  been  accustomed,  counts,    and 

8.  And  it  is  further  enacted,  that  if  any  person  or  persons,  which  at  any  time  here-  -i^^^^  ^f^gr 
after  shall  happen  to  have  any  of  the  said  offices  of  Lord  Chancellor,  Lord  Treasurer,  their  an- 
Lord  President  of  the  King's  Council,  Lord  Privy  Seal,  or  Chief  Secretary,  shall  be  ®*«°*3r- 
under  the  degree  of  a  Baron  of  the  Parliament,«by  reason  whereof  they  can  have  no  q^^|^?JL» 
interest  to  give  any  assent  or  dissent  in  the  said  House,  that  then,  in  every  such  case,  under  the  de- 
sach  of  them  as  shall  happen  to  be  under  the  said  degree  of  a  Baron,  shall  sit  and  be  V^  o'  &  Ba- 
placed  at  the  uppermost  part  of  the  sacks,  in  the  midst  of  the  said  Parliament  Chamber, 

either  there  to  sit  upon  one  form  or  upon  the  uppermost  sack ;  the  one  of  them  above, 
the  other  in  order  as  is  above  rehearsed. 

9.  Be  it  also  enacted  by  authority  aforesaid,  that,  in  all  trials  of  treasons  by  Peers  ^j!]^^ 
of  this  realm,  if  any  of  the  Peers  that  ahall  be  called  hereafter  to  be  triours  of  such  peers, 
treason,  shall  happen  to  have  any  of  the  offices  aforesaid,  that  then,  they  having  such 
offices,  shall  sit  and  be  placed,  according  to  their  offices,  above  all  the  other  Peers 

that  shall  be  called  to  such  trials,  in  manner  and  form  as  is  above  mentioned  and 
rehearsed. 

10.  And  be  it  also  enacted  by  authority  aforesaid,  that  as  well  in  all  Parliaments  PImm  of 
aa  in  the  Star  Chamber,  and  in  all  other  assemblies  and  conferences  of  Council,  the  j^'^ther  ae- 
Lord  Chancellor,  the  Lord  Treasurer,  the  Lord  President,  the  Lord  Privy  Seal,  the  semhUes. 
Great  Chamberlain,  the  Constable,  the  Marshal,  the  Lord  Admiral,  the  Grand  Master 

or  Lord  Steward,  the  King's  Chamberlain,  and  the  King's  Chief  Secretary,  shall  sit 
and  be  placed  in  such  order  and  fashion  as  is  above  rehearsed,  and  not  in  any  other 
place,  by  authority  of  this  present  act. 


784  APPENDIX. — ^NO.   III. 


APPENDIX.— No.  III. 


EXTRACT  FROM  ELSYNGE  ON  PARLIAMENTS*,  SHOWING 
THE  DISTRIBUTION  OF  SEATS  AND  APPOINTMENTS 
IN  THE  HOUSE  OF  LORDS  ABOUT  THE  YEAR  1621. 


Thb  maimer  of  sitting  in  Pariiamenty  as  at  this  day : 

The  King. — His  Majesty  sits  in  the  chair  of  estate  when  he  is  present.  If  repre- 
sented by  commission,  the  commissioners  sit  on  the  right  of  the  chair  of  estate,  behind 
the  steps.  When  the  Prince  of  Wales  represented  the  King  by  commission,  he  sate 
in  the  chair  of  estate,  51  Ed.  III.  The  prince's  own  seat  is  on  the  left  hand  of  the 
chair  of  estate.  That  on  the  right  hand  was  anciently  resenred  for  the  King  of  the 
Scots,  when  he  used  to  come  to  our  Parliaments.  The  31  Hen.  VIII.  c  10,  enacts 
that  none  but  the  King's  children  do  presume  to  sit  on  any  side  of  the  cloth  of  state. 
By  the  same  statute  the  King's  Vice  Regent,  in  Ecclesiastical  Jurisdiction,  has  a  seat 
on  the  right  side  of  the  Parliament  Chamber,  abore  the  Archbishop  of  Ganterbniy  upon 
the  same  form. 

The  other  officers  of  the  crown  are  placed  by  the  same  statute  as  follows :  Tia., 
the  Lord  Chancellor,  the  Lord  Treasurer,  the  Lord  President  of  the  King's  Conneil, 
the  Lord  Privy  Seal,  being  of  the  degree  of  Barons  of  Parliament,  on  the  left  side  of 
the  Parliament  chair,  on  the  higher  part  of  the  form  of  the  same  side,  above  all  Dukes 
except  any  such  as  shall  happen  to  be  the  King's  son,  the  King's  brother,  the  King's 
uncle,  the  King's  nephew,  (or  the  King's  brothers'  or  sisters'  son). 
'  The  Great  Chamberlam,  the  Constable,  the  Marshal,  the  Lord  Admiral,  the  Lord 
Steward,  the  King's  Chamberlain,  above  all  others  of  the  same  estates  and  degrees. 

The  King's  Chief  Secretary,  being  of  the  degree  of  a  Baron,  above  all  Baroos  not 
having  any  of  the  offices  above  mentioned  ;  and  if  a  Bishop,  then  above  all  other  Bishops 
not  having  any  of  the  offices  above  remembered. 

It  is  also  enacted  by  the  same  statute,  that  if  either  the  Lord  Chancellor,  Lord  Trea- 
surer, President  of  the  King's  Council,  Lord  Privy  Seal,  or  Chief  Secretary,  shall  be 
under  the  degree  of  a  Baron  of  Parliament,  then  such  of  them  as  be  under  the  said 
degree  shall  be  placed  at  the  uppermost  part  of  the  sack  in  the  midst  of  the  said  Par- 
liament Chamber,  either  there  to  sit  upon  one  form,  or  upon  the  uppermost  sack,  the 
one  of  them  above  the  other,  in  the  order  as  above  rehearsed. 

On  the  right  side  of  the  chair  of  state,  the  Bishops  and  Prelates  are  thus  ranked  by  the 
said  statute  upon  one  form,  viz.  the  Lord  Archbishop  of  Canterbury,  the  Lord  Arch- 
bishop of  York,  the  Bishop  of  London,  the  Bishop  of  Durham,  and  the  Bishop  of  Win- 
chester. All  the  other  Bishops  after  their  ancienties,  as  it  hath  been  accustomed.  But 
at  this  day,  the  two  Archbishops  sit  upon  one  form,  and  then  the  other  Bishc^  in  order 
upon  two  forms  on  the  right  hand  of  the  state.  The  Earls  sit  on  the  first  form  of  the 
left  hand  of  the  state,  and  on  the  first  form  of  the  clerk's  woolsack  sit  the  Viscounts. 

The  Barons  sit  on  the  second  form  on  the  left  hand  of  the  state,  and  upon  diveim 
other  forms  across  the  lower  end  of  the  House. 

♦  F.  106. 
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The  Lord  Chancellor,  or  Lord  Keeper,  when  the  King  is  present,  stands  behind  the 
cloth  of  state,  on  the  right  hand.  But  when  the  King  is  not  present,  then  his  Lordship 
sits  on  the  woolsack  athwart  the  House,  the  seal  and  mace  by  him. 

The  Lord  Treasurer,  when  the  King  is  present,  stands  behind  the  chair  of  state  on 
the  Ufi  hand. 

The  Judges  sit  on  the  inner  side  of  the  woolsacks ;  the  King's  learned  Council  sit  on 
the  outside  of  the  woolsacks  next  the  Earls. 

The  Masters  of  the  Chancery  sit  two  on  the  same  side,  and  two  on  the  other  side  next 
the  Bishops. 

The  Clerk  of  the  Crown  and  the  Clerk  of  the  Parliament  sit  on  the  lower  woolsack, 
and  hare  a  table  before  them ;  and  the  Clerk  of  the  Parliament  hath  two  clerks  under 
him,  who  kneel  behind  the  said  woolsack. 

When  the  King  is  present,  none  of  the  said  Lords  are  covered  ;  and  the  Judges  and 
Attendants  do  stand  up  until  his  Majesty  wills  them  to  sit  down.  When  the  King  is 
absent,  the  Lords  do  reverence  to  the  state,  and  salute  the  rest  at  their  entrance  into 
the  House,  and  then  take  their  place. 

The  Judges  sit  also,  but  are  not  covered  until  the  Lord  Chancellor  signifies  the 
Lord's  pleasure. 

The  King's  Council  and  the  Masters  of  the  Chancery  sit,  but  are  never  covered. 
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PARLIAMENT  OF  EDWARD  I. 


PiNKEaTOif(*)  in  his  Iconographia  Scotica,  published  in  1797,  gives  a  curious  print 
of  a  Parliament  of  Edward  I.,  ''  taken  from  a  copy  in  the  collection  of  the  Earl  of 
Buchan,  from  an  ancient  limning  formerly  in  the  College  of  Arms,  London."    On  a 
throne  at  the  upper  end  sits  the  King,  with  his  name  and  arms  over  his  head,  and  simi- 
larly distinguished  by  their  names  and  arms  sit  Alexander,  King  of  Scotland,  and 
Llewellyn,  Prince  of  Wales  ;  the  former  on  Edward's  right  hand,  and  the  latter  on  his 
left,  on  seats  a  little  less  elevated  than  his  own.    Beyond  King  Alexander,  but  on  a 
lower  seat,  is  placed  the  Archbishop  of  Canterbury,  while  the  Archbishop  of  York  is 
similarly  seated  near  Llewellyn.    A  woolsack  lies  crosswise  the  House,  and  on  it  in 
front  of  the  throne  sit  four  persons,  evidently  the  Chancellor  and  the  other  Chief  Judges 
of  the  courts  of  law.    Two  other  woolsacks  are  placed  at  right  angles  with  the  former, 
and  on  each  of  them  sit  four  persons,  doubtless  intended  for  the  other  eight  Judges. 
Another  woolsack  is  placed  crosswise  of  the  House,  on  which  are  seated  four  persons 
'vrith  their  faces  towards  the  throne,  with  their  heads  uncovered,  and  who  these  are  it 
does  not  seem  easy  to  determine.    Behind  these  persons,  and  with  their  faces  also 
towards  the  throne,  are  two  persons  standing  uncovered  with  something  like  open 
pax>erB  in  their  hands,  apparently  clerks.     Behind  these  clerks  there  is  a  cross  bench 
on  which  sit  seven  persons,  covered  all,  with  their  &ces  towards  the  throne,  and 
dx'eased  in  gowns  or  robes ;  and  the  right  hand  man,  who  appears  to  sit  somewhat 
higher  than  the  rest,  is  attired  in  a  black  gown,  with  a  chain  round  his  neck.    Smith, 

[•)  Sm  Penny  Magtzlne  of  Dsoember,  1834. 

3  E 
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in  his  '^  Antiquities  of  WestmioBter/'  is  inctined  to  think  that  they  are  the  leeBer 
Baronsy  or  county  representatives ;  and  that  the  person  with  the  chain  is  their  Speaker, 
whose  oflSce  at  that  time  seems  to  have  been  much  the  same  as  that  of  the  foreman  of 
a  jury  at  present,  viz.  to  oolleet  their  opinions  individually,  and  declare  the  result 
collectively  in  the  name  of  the  whole  body.  Elach  side  of  the  room  contains  two  benches 
at  right  angles  with  the  throne  :  those  on  the  left  have  two  Bishops  and  five  Peers  on  one 
seat,  and  seven  Peers  on  the  other ;  and  at  the  upper  end  of  the  front  bench  on  this 
side,  and  ona  separate  seat  phused  a  little  more  forward  than  the  bench,  sits  the  Prince, 
the  son  of  King  Edward,  afterwards  Edward  II.  The  mitred  Abbots  are  placed  on 
the  other  or  right  side  of  the  House,  and  on  the  benoih  nearest  the  wall ;  six  of  them 
on  that  bench,  and  thirteen  more  on  a  return  which  it  makes  at  right  angles,  so  as  to 
come  behind  the  above-mentioned  bench  containing  the  seven  persons.  The  other 
bench  on  the  right  side  of  the  House  contains  six  Biidiope  seated  just  before  the  six 
Abbots.  Some  persons,  apparently  attendants,  are  also  introduced,  such  as  a  noble, 
man  uncovered,  with  a  herald,  also  uncovered,  near  him,  standing  behind  near  Prince 
Edward.  Between  the  King  of  Scots  and  the  Archbishop  of  Canterbury,  but  farther 
back  than  either,  and  separated  from  'the  rest  of  the  House  by  their  seats,  stands  a 
man  in  a  gown,  but  uncovered,  with  a  roll  of  parchment  in  his  hand.  In  a  similar 
situation,  between  Prince  Llewellyn  and  the  Archbishop  of  York,  i^pear  two  persans, 
who,  although  covered,  do  not  seem  to  be  members  of  the  House,  because  they  are 
divided  from  it  by  the  covered  bench,  on  one  end  of  which  that  prince  sits.  The  floor  is 
chequered,  and  the  seats  of  the  Barons,-  Bishops,  and  Abbots^  are  plain  forms  ;  but  that 
extending  across  the  upper  part  of  the  House,  and  on  which  the  Princes  and  Archbishops 
are  seated,  is  a  sort  of  sofa  covered  with  embroidered  cloth,  and  in  that  part  also  the 
floor  is  covered  with  a  sort  of  figured  cloth,  or  carpet.  In  the  engraving,  it  looks  as 
if  the  centre  of  the  sofa  were  padded  up  to  support,  nearly  on  a  level  with  the  verge  of 
its  back,  the  King*s  throne,  which  is  a  neat  canopied  chair,  with  piers  surmounted  by 
globes  on  each  side  of  the  seat. 

The  King  of  Scotland  and  Prince  of  Wales  have  crowns  but  no  sceptics,  but  Edward 
has  a  very  formidable  sceptre,  and  the  Archbishops  have  their  crosiers.  All  the  faces 
are  without  beards  or  mustachios,  and  the  execution  and  perspective  are  such  as  might 
be  expected  in  that  age.  The  coronation  of  Edward  took  place  on  the  19th  of  August, 
1274.  Alexander,  with  his  queen  and  many  of  his  nobility,  assisted  at  the  ceremony. 
From  the  delineation  here  given,  it  also  appears  that  Alexander  and  Llewellyn  sat  in 
the  House  of  Peers,  in  a  Parliament  held,  as  usual,  after  the  inauguration. 

It  does  not  seem  difficult  to  determine  the  rank  of  the  different  persons  represented 
in  this  engraving,  with  the  exceptions  already  indicated.  Pinkerton  himself  thznkfs 
that  the  uncovered  person  in  the  back  ground,  near  King  Alexander,  bears  the  deed 
of  homage  for  the  lands  held  by  that  monarch  in  England  ;  and  that  the  two  covered 
persons  standing  behind,  near  the  Archbishop  of  York,  are  the  Pope's  ambassadarsw 
The  seven  persons  on  the  cross  bench  are,  with  the  exception  of  the  right-lumd  mao, 
dressed  like  the  Barons ;  and,  if  we  concur  with  Smith  in  supposing  them  knights  of 
the  shires,  the  four  uncovered  persons  seated  before  them,  on  one  of  the  woolsacks 
which  form  a  quadrangle  in  the  middle  of  the  House,  may  not  improbably  be  tbe 
delegates  of  the  city  of  London,  which  appears  to  have  possessed  the  privilege  of 
sending  representatives  to  the  Parliament,  at  a  period  somewhat  earlier  than  any  otber 
town  in  the  kingdom. 
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EXTRACTS  FROM  THE  JOURNALS  RELATING  TO  THE 
CONTROVERSY  BETWEEN  THE  ENGLISH  AND  THE 
IRISH  HOUSE  OF  LORDS. 


7  Januarji  1697. — A  Committeb  was  appointed  to   inquire  as  to  tlie  method  of 
appealing  from  Ireland. 

8  January. — Committee  report  their  opinion,  that  the  Lord  Cliancellor  (Somers)  should 
be  ordered  to  write  to  the  Lords  Justices  in  Ireland  on  the  point ;  and  accordingly  the 
Lord  Chancellor  wrote  to  the  Lords  Justices  a  letter,  desiring  as  full  and  particular  nn 
account  thereof  as  could  be  found. 

15  January. — Further  report  from  the  Committee  of  the  following  precedents  : 
1 1  November,  1670.— Nugfent  ».  Talbot. 
17  April,  lf>79.—Barrett  v,  St.  Leger. 
23  November,  1680. — Rose  O'Hara  v.  Crowe. 
23  May,  1685. — Barrett  o.  Dismaneer. 
1  June,  1685. — Desborough  v.  Desborough. 
29  December,  1691. — Cunningham  t;.  Chreighton. 
23  February,  1694. — Strafford  v,  Jones. 
21  February. — Another  report  from  the  Committee,  setting  forth  that  they  had 
received  a  letter  from  the  Lords  Justices  with  thirty-nine  papers  engrossed,  purporting 
to  be  precedents  relating  to  the  matter  of  inquiiy,  with  an  abstract  thereof ;  and  the 
Committee  were  of  opinion,  that  eight  of  the  said  precedents,  together  with  the  said 
abstract,  should  be  presented  to  the  House. 

20  April,  1698. — Petition  of  the  Society  of  the  Governor  and  Assistants  of  the  New 
Plantation  in  Ulster  against  the  Bishop  of  Londonderry,  complaining  of  certain  pro- 
ceedings of  the  House  of  Lords  in  IreUnd.  Ordered,  that  counsel  be  heard  as  to  the 
jurisdiction  of  the  House  of  Lords  in  Ireland. 

20  Ifay. — Upon  hearing  counsel  on  the  aforesaid  petition,  in  relation  to  some 
proceedings  in  the  House  of  Lords  in  Ireland,  in  a  cause  wherein  the  Bishop  of 
Derry  was  appellant  and  the  petitioners  respondents  from  a  decree  made  in  the 
Court  of  Chancery  there,  and  also  counsel  for  the  Bishop  of  Derry,  after  due  con- 
sideration of  what  was  offered  thereon,  the  House  came  to  the  following  resolution  : 
That  the  appeal  to  the  House  of  Lords  in  Ireland  from  the  Court  of  Chancery  there 
was  coram  fum  Judioe,  and  that  all  the  proceedings  thereon  are  null  and  void.  The 
Lord  Chancellor  and  other  Lords  appointed  to  draw  up  an  order  pursuant  to  the  said 
resolution. 

24  May. — Order  reported,  and  agreed  to  as  follows  :  Whereas  a  petition  and  appeal 
was  offered  to  the  House  against  a  judgment  given  by  the  Lords  spiritual  and  temporal 
of  Ireland,  in  Parliament  there  assembled,  on  the  24th  September  last,  upon  the 
petition  and  appeal  of  William,  Lord  Bishop  of  Derry,  against  the  decree  and  orders 
made  in  the  sud  cause  in  the  Court  of  Chancery  in  Ireland,  and  that  pursuant  to  the 
orders  of  the  said  Committee,  and  a  letter  sent  to  the  Lords  Justices  of  Ireland  by 
order  of  this  House,  several  precedents  have  been  transmitted  by  the  Lords  Justices 
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to  this  House,  copies  whereof  were  ordered  to  be  delivered  on  either  side.  After 
hearing  coonsel  on  the  petition  of  the  said  society,  as  to  the  jurisdiction  of  the  Honse 
of  Lords  in  Ireland,  in  receiving  and  judging  appeals  from  the  Chancery,  as  also 
counsel  for  the  Bishop  of  Derry ;  and  after  due  consideration  of  the  precedents,  it  is 
ordered,  adjudged,  and  declared,  that  the  said  appeal  was  coram  non  judice,  and  that 
all  the  proceedings  thereon  are  null  and  void,  and  that  the  Court  of  Chancery  in 
Ireland  ought  to  proceed  in  the  said  cause  as  if  no  such  appeal  had  been  to  the  House 
of  Lords  there  ;  and  if  either  of  the  said  parties  do  find  themselves  aggrieved  by  the 
said  decree  or  orders  of  Chancery  in  Ireland,  they  are  at  liberty  to  pursue  their  proper 
remedy  by  way  of  appeal  to  this  House.  Of  this  order  the  Lord  Chancellor  was 
appointed  to  send  a  copy  to  the  Lords  Justices  in  Ireland. 

11  February,  1698. — Committee  appointed  to  inquire  what  had  been  done  pui8iiant]f7 
to  the  above  order.  Report  that  the  Lord  CSiancellor  should  write  to  the  Lords 
Justices  about  it. 

7  March. — Answer  received,  saying,  that  no  further  proceedings  had  been  had 
in  the  cause  in  the  Chancery  of  Ireland. 

20  March. — The  Lord  Chancellor  desired  to  write  again,  saying  the  House  was  not 
satisfied  with  their  answer ;  but  desiring  a  particular  account  of  what  had  passed 
relating  to  the  society  since  the  order,  judgment,  and  declaration  of  the  House. 

25  March,  1699. — Report  of  Committee  appointed  to  consider  the  petition  of  the 
governor  and  assistants  ;  that  they  were  of  opinion  that  an  humble  address  be  presented 
to  his  Majesty,  praying  that  the  Lords  Justices  in  Ireland  should  send  over  in  custody 
the  Bishop  of  Derry,  the  Serjeant-at-arms  to  the  House  of  Lords  there,  his  deputy, 
and  Lieutenant-colonel  Livesy  (•),  Commissioner-in-chief  at  Londonderry. 

29  March. — Question  put,  whether  the  House  shall  agree  with  the  Committee  in 
this  address  t  Resolved  in  the  affirmative.  Protest  by  three  Peers  and  six  Bishops. 
Address  ordered  to  be  presented  by  the  Lord  Chancellor  to  his  Majesty. 

18  April. — The  Lord  Chancellor  gave  an  account  of  some  further  proceedings  he  had 
received  from  the  Lords  Justices  ;  and  it  appeared  by  a  letter  of  the  Lord  Qiancellor 
of  Ireland  that  the  House  of  Lords  there  had  ordered  possession  to  be  given  to  the 
Bishop  of  Derry  of  the  lands  and  premises  in  dispute,  in  pursuance  of  their  judgment 
on  the  aforesaid  appeal;  and  moreover,  that,  on  the  19th  November,  1698,  they 
ordered  their  Serjeant-at-arms  to  take  into  custody  the  body  of  John  Campbell,  for  a 
breach  of  privilege  by  him  committed  against  their  House  on  serving  the  Bishq[i  of 
Derry  with  an  order  of  the  House  of  Lords  in  England. 

18  April. — The  Lord  Chancellor  acquainted  the  House  that  he  had  attended  his 
Majesty  with  the  address  of  the  House ;  and  that  his  Majesty  v^aa  pleased  to  command 
him  to  let  the  House  know  that  he  would  always  have  a  great  regard  for  their  privi- 
leges, and  would  consider  of  some  proper  method  for  doing  what  was  desired  by  the 
address. 

29  April,  1699.— Ordered,  that  the  Lord  Chancellor  of  IreUnd  should  forthwith 
give  order  that  the  Society  and  their  tenants  be  forthwith  restored  into  and  kept  in  the 
quiet  possession  of  the  premises  in  question,  ss  they  were  at  the  time  of  making  the 
orders  and  decrees  of  the  Court  of  Chancery  in  Ireland,  from  which  the  Bishop  of 
Derry  had  appealed  to  the  House  of  Lords  there. 

29  November. — Letter  from  the  Lord  Chancellor  of  Ireland  saying  that  the  oirder 
he  had  issued  had  received  complete  obedience,  and  that  the  Society  were  now  in  quiet 
possession  of  the  premises  in  question. 

1 1  January,  1699. — The  attendance  of  the  Bishop  dispensed  with  on  account  of  the 

<•)  Colonel  Livesy  was  stated  to  have  Jntanneddled  offleiouBly  in  the  matter.    Bnch  is  th«  aooovaft 
given  in  the  letter  of  the  Lords  Jastloee. 
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state  of  bis  health,  which  prevented  him  from  travelling  without  hazard  to  his  life  ; 
and  his  letter  of  excuse  entered  on  the  Journals — "  the  House  being  willing  to  acquiesce 
in  his  plain  and  true  excuse." 

Annlsley  v.  Sherlock,  7  May,  1717. — Appeal  complaining  of  a  decree  made  by  the 
House  of  Lords  in  Ireland,  dated  19th  June,  1716,  on  appeal  to  that  House  firom 
several  decrees  made  in  the  Court  of  Exchequer  there^  and  ^  praying  that  the  decree 
of  the  said  House  of  Lords,  so  far  as  the  same  had  varied  or  reversed  the  said  decrees 
of  the  said  Court  of  Exchequer,  might  be  set  ande."  A  Committee  (including  Lord 
Parker,  afterwards  Lord  Chancellor  Macclesfield,)  was  appointed  to  consider  of  this 
appeaL  And  on  the  31st  May,  1717,  they  made  a  long  report,  reciting  all  the  prece- 
dents, and  concluding  as  follows :  "  That  they  had  considered  the  said  petition  of 
Maurice  Annisley  to  them  referred,  and  also  the  several  proceedings  laid  before  their 
Lordships  ;  and  they  observed,  that  in  the  case  upon  the  appeal  of  the  Society  of  the 
Governor  and  Assistants  aforementioned  against  the  Bishop  of  Derry,  the  appellants 
complained  of  the  want  of  jurisdiction  in  the  House  of  Lords  of  Ireland,  as  well  as  of 
the  decree  made  by  that  House.  But  in  the  present  appeal  of  the  said  Maurice 
Annisley  the  appellant  does  not  complain  of  the  want  of  jurisdiction  of  the  Lords  in 
Ireland,  but  only  that  he  is  aggrieved  by  the  decree  made  by  their  Lordships.  And 
the  Committee  conceiving  some  doubt  whether  the  receiving  this  appeal  may  not  be 
construed  as  an  admission  by  this  House  of  the  jurisdiction  of  the  House  of  Lords  in 
Ireland  to  hear  appeals  from  courts  of  equity  there,  do  submit  it  to  the  House 
whether  this  appeal  be  fit  to  be  received,  and  proceeded  on  or  not." 

7  June. — The  House,  according  to  order,  proceeded  to  take  into  further  consideration 
the  report  of  the  Committee ;  and  due  consideration  being  had  thereof,  it  was  ordered 
that  the  said  appeal,  complaining  only  of  the  errors  of  the  decree  and  not  of  the  want 
of  jurisdiction  of  the  House  of  Lords  in  Ireland,  shall  not  be  received  ;  but  without 
prejudice  to  the  appellant's  bringing  a  new  appeal  in  this  or  any  subsequent  session  of 
Parliament,  as  he  shall  be  advised. 

8  June. — Petition  and  appeal  of  Maurice  Annisley,  Esq.,  pursuant  to  the  allowance 
of  yesterday,  was  presented,  complaining  as  well  of  the  want  of  jurisdiction  of  the 
House  of  Lords  in  Ireland,  as  of  his  having  been  aggrieved  by  a  decree  made  by  their 
Lordships  upon  the  appeal  aforesaid  from  the  Court  of  Exchequer  there.  Ordered, 
that  the  appeal  be  read  on  Wednesday  next. 

12  June. — Appeal  read,  and  respondent  ordered  to  answer  in  the  usual  way. 

16  January. — Petition  of  the  appellant,  setting  forth  that  the  respondent,  although 
duly  served  with  the  order  of  the  House,  had  not  yet  put  in  her  answer  ;  but  instead 
thereof  had  preferred  a  petition  to  the  House  of  Lords  in  Ireland,  praying  relief,  and 
that  they  had  resolved  that  they  would  give  her  effectual  relief  pursuant  to  their  own 
order ;  and  that  accordingly  they  had  made  an  order  on  the  High  Sheriff  of  Kildare  to 
put  her  into  possession  of  the  premises  in  question,  into  which  possession  she  was  put 
accordingly,  and  stUl  held  the  same— and  praying  relief.  This  petition  was  referred 
to  a  Committee,  again  including  Lord  Parker. 

6  February. Report  that  ^  it  is  the  opinion  of  this  Committee  that  the  Barons  of 

the  Court  of  Exchequer  in  Ireland  do  cause  the  said  Maurice  Annisley  to  be  forthwith 
restored  to  the  possession  of  the  lands  of  which  he  was  dispossessed  pending  his 
appeal,  which  was  received  by  this  House  the  8th  of  June  last."  Ordered  accordingly ; 
and  ordered  also,  that  the  Lord  Chancellor  do  transmit  the  said  order  of  this  House  to 
the  Barons  of  the  said  Court  of  Exchequer,  commanding  them  at  the  same  time  to 
return  as  soon  as  they  can  an  account  of  what  shall  be  done  therein.  Ordered,  that 
this  House  will,  after  hearing  the  cause,  take  into  further  consideration  the  report  made 
from  the  Committee  to  whom  the  petition  of  the  said  Maurice  Annisley  was  referred. 

Ordered,  That  the  Clerk  of  the  Parliaments  in  Ireland  and  his  deputy  do  forthwith 
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redeliver  to  the  Appellant^  or  bis  agents  sufficiently  aathozised,  mil  deeds*  papen, 
writings,  and  evidenoes,  any  way  eoneeming  the  said  appelant.  In  their  or  either  of 
their  custody,  he  or  they  paying  or  tendering  to  them  their  dae  fees  respeetiTely. 

4  March. — Report  of  the  Barons  <^  the  Exchequer  in  Ireland,  that  th^  had  (in 
obedience  to  the  orders  of  the  House)  made  the  following  order  :  namely,  that  the 
sheriif  or  Bberiffs  of  the  oounty  or  ooimties  where  the  lands  lie,  do  forthwith  restore 
the  said  Maurice  Annisley,  Esq.,  to  the  posseasion  of  the  lands  of  which  he  was  so 
dispossessed  pending  his  said  appeal :  and  it  is  further  ordered  by  the  said  Goiirty  that 
the  injunction  of  this  Court  do  forthwith  issue  for  that  purpose,  directed  to  the  sheriff 
or  sheriffs  of  the  county  or  counties  idiere  the  said  lands  lie.  And  it  is  further  ordered 
by  this  Court,  that  the  said  Maurice  Annisley,  Esq.,  his  attorney,  agent,  soliettor,  or 
counsel,  do  forthwith  attend  the  Chief  Remembnaeer  or  his  deputy,  at  his  offiee,  with 
the  names  of  the  lands  of  which  the  said  Maurice  Annisley  was  so  di^oeseased,  pro- 
ducing the  said  appeal  and  the  name  or  names  of  the  county  or  counties  where  the 
said  lands  do  lie,  in  order  to  insert  them  in  the  said  injunction,  for  the  more  speedy 
and  efifectual  issuing  of  the  same. 

Ordered  (by  the  House  on  this  report).  That  the  Lord  Chancellor  do  write  to  the 
Lord  Chief  Baron  and  the  rest  of  the  Barons  of  the  said  Court  of  Exchequer,  commanding 
them  to  return  an  account  of  what  the  sheriff  or  sheriffs  shall  do,  in  puzsuanee  of 
the  proceedings  of  the  said  Court  of  Exchequer,  &c. 

Hearing  put  off  to  next  session  on  the  appellant's  application. 

9  January,  17I8.^Lord  Chancellor  acquainted  the  House  that  he  had  received  a 
report  from  the  Barons  of  the  Exchequer.  The  same  ordered  to  be  read,  and  was  in 
substance  as  follows :  That  John  Annisley  had  delivered  to  the  high  sheriff  of  Klldaxe 
the  injunction  of  the  Court  of  Exchequer  aforesaid,  and  that  he  offered  to  pay  what 
fees  he  pleased  to  take  for  executing  the  same.  That  he  atao  produced  a  letter  of 
attorney,  under  the  hand  and  seal  of  the  appellant,  Maurice  Annisley,  empowering  him 
to  receive  the  said  possession,  but  that  the  said  sheriff  refused  compliance,  upon  which 
the  Court  of  Exchequer  aforesaid  made  an  order,  that  the  said  sheriff  do  r^um  the 
said  writ  of  injunction  in  four  days,  on  pain  of  forty  shiUiugs.  That  various  orders 
for  the  same  purpose  were  successively  made  absdute,  under  penalties  rei^>eetivdy  of 
5/.,  10/.,  20^,  and  40/.,  and  these  orders  proving  ineffectual,  an  attachment  iasned 
.  against  him  ;  but  that  at  the  date  of  the  report  '*  there  had  not  been  any  further 
application  by  the  said  Mr.  Annisley,  or  any  olher  person  on  his  behalf." 

Upon  this  report  counsel  were  called,  but  none  appearing  for  the  respondent,  and 
the  appellant's  counsel  proceeding  to  insist  upon  thenullity  of  jurisdictioo  of  the  House 
of  Lords  in  Ireland,  and  being  unprepared  to  speak  to  the  merits  of  the  cause,  by 
reason  that  the  deeds,  writings,  and  evidences  in  the  custody  of  the  clerks  of  the  House 
of  Lords  in  Ireland  were  not  redelivered  to  the  appellant  or  his  agent,  though  regu- 
larly demanded,  and  farther  complaining  that  the  lands  were  not  yet  restored  to  the 
appellant,  the  counsel  were  directed  to  withdraw,  and  a  Committee  was  appointed  to 
inquire  into  ''  the  reason  of  the  not  obeying  the  order  of  this  House,"  and  to  report,  &e. 

23  January. — Report  from  the  Committee  and  order  thereon,  that  the  Barons  (afore- 
said) be  directed  to  proceed  by  the  most  speedy  and  effectual  methods  to  cause 
possession  to  be  restored  to  the  appellant.  And  it  was  also  (on  refemng  to  the 
precedent  in  the  case  of  the  Bishop  of  Derry)  ordered,  that  an  humble  address  be 
presented  to  his  Majesty,  that  he  will  be  pleased  to  give  order  to  the  Lords  Justices  to 
send  over  in  custody,  Alexander  Borrowes,  Esq.,  late  high  sheriff  of  Kildare,  for  having 
disobeyed  the  orders  made  by  the  Barons  of  the  Court  of  Exchequer,  aforesaid,  &c. 

Resolved,  That  the  proceedings  which  have  been  had  in  this  cause  in  the  House  of 
.  Lords  in  Ireland,  were  coram  mmjudice,  and  null  and  void.  An  order  was  also  made 
for  production  of  the  deeds,  &c.  :  and  it  was  resolved,  that  the  merits  of  the  decree 
appealed  from  did  not,  nor  could,  come  in  question  on  this  appeal. 
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2  February,  1 718.— The  Lord  Chancellor  acquainted  the  Honse,  that  in  answer  to 
the  address  of  the  House,  the  Kmg  had  commanded  him  to  let  the  House  know,  that 
his  Majesty  would  always  have  a  great  regard  to  their  pririleges,  and  would  consider 
of  some  proper  method  of  doing  what  was  desired  by  the  address  (^). 

18  December,  1719. — The  Lord  Chancellor  acquainted  the  House  that  he  had 
recelTed  an  account  from  the  Barons  of  the  Exchequer,  Ireland,  that  they  had 
(in  obedience  to  the  orders  of  the  House)  made  an  order,  that  the  injunction  of  that 
Court  should  be  directed  to  the  respondent,  and  the  several  tenants  of  the  lands  in 
question,  requiring  them  to  restore  possession  to  the  appellant,  and  also  that  the  rents 
should  forthwith  be  pud  to  the  appellant,  and  that  they  had  awarded  a  writ  of  execution, 
and  such  other  process,  as  was  usual  for  enforcing  obedience  to  the  decrees  of  that  court. 
The  report  further  stated,  that  upon  the  disobedience  of  certain  persons,  attachments  had 
issued,  upon  which  it  appeared  that  the  tenants  had  at  Ust  yielded  obedience,  but  that  the 
respondent  had  absconded,  so  that  she  could  not  be  serred  with  the  process  of  the  court. 
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STANDING  ORDERS  OF  THE  HOUSE  OF  LORDS,  ON 

BILLS  OF  DIVORCE. 


Die  MetourU,  28  Mariii  1798. 

Oroe&ed,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  for  the        141. 
future  no  petition  for  any  bill  of  divorce  shall  be  presented  to  this  House  unless  an  f^^^^yJ^JI^ 
official  copy  of  the  proceedings,  and  of  a  definitive  sentence  of  divorce  d,  mensa  et  thoro,  bill  tote  pre- 
in  the  Ecclesiastical  Court,  at  the  suit  of  the  party  desirous  to  present  such  petition,  sented  wlth- 
shall  be  delivered  upon  oath  at  the  bar  of  this  House  at  the  same  time.  ^l^^  Prooeed- 

Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  for  the  lugs,  Ac.  in 
future,  upon  the  second  reading  of  any  bill  of  divorce,  the  petitioner  praying  for  the  J^^^^^jjj^ 
same  do  attend  this  House,  in  order  to  his  being  examined  at  the  bar,  if  the  House        142. 
shall  think  fit,  whether  there  has  or  has  not  been  any  collusion,  directly  or  indirectly,  Petitioner  to 
on  his  part,  relative  to  any  act  of  adultery  that  may  have  been  committed  by  his  wife,  ,3^^^  j.^j. 
or  whether  there  be  any  collusion,  directly  or  indirectly,  between  him  and  his  wife,  or  ing  of  the  bill, 
any  other  person  or  persons,  touching  the  said  bill  of  divorce,  or  touching  any  proceed- 
ings or  sentence  of  divorce  had  in  the  Ecclesiastical  Court  at  his  suit,  or  touching  any 
action  at  law  which  may  have  been  brought  by  such  petitioner  against  any  person  for 
criminal  conversation  with  the  petitioner's  wife  ;  and  also  whether,  at  the  time  of  the 
adultery  of  which  such  petitioner  complains,  his  wife  was,  by  deed,  or  otherwise  by  his 
consent,  living  separate  and  apart  from  him,  and  released  by  him,  as  far  as  in  him  lies, 
from  her  conjugal  duty,  or  whether  she  was  at  the  time  of  such  adultery  cohabiting 
with  him,  and  under  the  protection  and  authority  of  him  as  her  husband. 


(b)  This,  it  will  be  observed,  wais  a  verbatim       theadviceof  Lord  Chancellor  Soiiun-&— See  an/^, 
repetition  of    the  prudent   response   of  King       p.  7fiS, 
William  made  in  similar  ciroumstanoos,  under 
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Ordered,  that  the  said  orden  he  declared  standing  order%  and  that  they  be  entnvd 
on  the  roll  of  standing  orders  of  this  House,  and  printed  and  publishedp  to  the  end  all 
persons  concerned  may  the  better  take  notice  of  the  same. 

J  -g^  DU  MarHt,  2  Matt  1809. 

No  diroroe      Obdbrbd,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  no 

^^  aA  ^iiT  ^^^^  grounded  on  a  petition  to  this  House  to  dissolye  a  marriage  for  the  cause  of  adolteiy, 

out  a  cUuM  Mid  to  enable  the  petitioner  to  marry  again,  shall  be  received  by  this  House  unlesB  a 

prohibiting    provision  be  inserted  in  such  bill  that  it  shall  not  be  lawful  for  the  person  whose  mar- 

parUM°fro^  riage  with  the  petitioner  shall  be  dissolved  to  intermarry  with  any  offending  party  on 

manyliig.      account  of  whose  adultery  with  such  person  it  shall  be  therein  enacted  that  sncfa 

marriage  shall  be  so  dissolved  ;  provided  that  if  at  the  time  of  exhibiting  the  said  bill 

such  offending  party  or  parties  shall  be  dead,  such  provision  as  aforesaid  shall  not  be 

inserted  in  the  said  bill. 

Ordered,  that  the  said  order  be  declared  a  standing  order,  and  that  it  be  entered  on 
the  roll  of  standing  orders  of  this  House,  and  printed  and  published,  to  the  end  all 
persons  concerned  may  the  better  take  notice  of  the  same. 

Die  Joffii,  7  Julu  1831. 
214. 
Rolstlv«  to     Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  when 

divorce  bllla  any  petition  for  any  bill  of  divorce  shall  have  been  presented  to  this  House  in  any  ease 

in  which  any  trial  at  nut  prius  shall  have  been  had,  or  any  writ  of  inquiry  executed 

within  the  United  Kingdom,  wherein  the  petitioner  shall  hare  been  party,  the  Judge  or 

under  sheriff  before  whom  such  trial  shall  have  been  had,  or  such  writ  of  inquiry  exe- 

cuted,  do  transmit  to  the  clerk  assistant,  to  be  laid  upon  the  table  of  this  House,  a 

report  of  the  proceedings  upon  such  trial  or  writ  of  inquiry  ;  and  that  no  such  bill  of 

divorce  be  read  a  second  time  until  such  report  shall  have  been  so  bud  upon  the  table 

of  this  House. 

Ordered,  that  the  said  order  be  declared  a  standing  order,  and  that  it  be  entered  on 

the  roll  of  standing  orders  of  this  House,  and  printed  and  published,  to  the  end  all 

persons  concerned  may  the  better  take  notice  of  the  same. 
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QUESTIONS  AND  ANSWEES 

CONCERNING  THE  DIVORCE  OF  THE  MARQUIS  OF  NORTHAMPTON  (•). 


1.  Quid  dirimit  matrimonii  vinculum  1 

2.  Quae  ob  eausas  dirimi  poterit ! 

3.  An  dirimi  poterit  conjuginm  a  thoro,  non  a  vinculo  ! 

4.  Quibus  casibus  possit  sic  dirimi ! 

5.  An  exceptio  ilia  (excepta  fomicationis  causa)  etiam  in  Luese,  BCaxci  et  Pauti  locis 
qui  de  his  rebus  tractant  est  subaudienda  I 

6.  An  etiam  uxor  repudiata  propter  adulterium  alter!  poterit  nubere  ! 

7.  An  redire  ad  priorem  maritum,  repudiatse  adultene  liceat  t 


(•)  S«o  Burnet'  Hist,  of  Refonnatioii,  vol.  iL  p.  115,  and  voL  U.  pert  ii.  p.  181 . 
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8.  An  maritus  propter  adolterium  ab  uxore  easta  poesit  repodiari  t 

Ad  primam  reepoiidemtis  :  ipso  adulterii  fiusto  matrimonii  yinculom  dirimi.  Nam 
alioqmn,  ob  solum  adulteriom  non  liceret  viro  uxorem  repndiare  :  voluntas  viri  soli- 
eitat  judices,  judices  palam  facinnt  ecelesise^  virum  licite  talem  repudiare  uxorem. 

Ad  Becundam  reap :  quod  ob  solam  causam  stupri  dirimitur  matrimonii  vinculum : 
coJQS  ipso  qnidem  faetOj  conjugii  dissolvitur  nodus,  et  loquimur  his  qui  sacroeancti 
matrimonii  jus  agnoscunt. 

Ad  tertiam  resp.  quod  non  ;  quia  mulier  quamdiu  vixerit  aUigata  est  viro,  Rom.  7  ; 
Uem  ne/rttudetis  voi  invieem,  1  Cor.  7  ;  item  in  eodem  loco  uxori  vir  debitam  benevo- 
lentiam  reddat  simplidter  et  uxor  viro  ;  ilem  tnr  non  habeai  potetiaiem  tut  oorporUy 
sed  uxor  similiter ;  neo  tutor  habeat  potestatem  trU  corporis  sed  vir. 

Ad  qoartam,  patet  in  responsione  ad  tertiam. 

Ad  quintam  respondemus  :  quod  exceptio  ista,  viz.  nisi  causa  stupri  est  snbandienda 
in  Lnca,  Marco  et  Paulo  ;  alioquin  manifesto  erit  repugnantia  inter  Matheum  et  eoe. 

Ad  sextam  respond :  quod  repudiata  propter  adulterium  quia  uxor  repudiantes 
desiit  esse  ob  idque  ;  libera  est  sicut  ali»  omnes  post  obitum  viromm  possint  aliis 
nnbere ;  aequo  jure  juxta  illud  Pauli,  si  non  oontineant,  contrahant  mairimonium, 
ICor.  7. 

Ad  septimam  respond :  quod  non  licet  repudiatee  adultersa  redire  ad  repudiantem 
tanquam  alUgatsB  ei  jugi  vinculo  matrimonii 

Ultima  questio  nihil  ad  nos. 
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EXTRACT,  RESPECTING  INCEST  BETWEEN  THE  COLLA- 
TERAL RELATIONS  IN  AFFINITY,  FROM  HUME'S 
CRIMINAL  LAW  OF  SCOTLAND  W. 


Whbr  we  come  to  speak  of  the  collateral  relations  in  aflSnity,  we  find  more  than  one 
case  with  respect  to  which  there  is  much  more  room  for  difference  of  opinion.  A 
brother  indeed  is  expressly  forbidden  to  know  the  wife  of  his  brother  (18  Leviticus, 
V.  16),  and  for  infringing  this  prohibition,  sentence  of  death  passed  in  the  noted  case 
of  Catharine  Naime  and  Patrick  Ogilvy,  in  August  1675.  But  whether  the  term  wife, 
which  is  employed  in  the  text,  shall  be  understood  to  signify  a  brother's  widow  also, 
or  whether  we  shall  understand  that  incest  is  committed  by  knowledge  of  the  wonuui  in 
the  brother's  lifetime  only, — ^this,  for  several  reasons,  is  a  question  of  some  difficulty, 
and  especially  on  account  of  a  passage  in  the  Book  of  Deuteronomy,  (ch.  25,  v.  5,  et  seq.) 
which  seems  rather  to  enjoin  it  as  a  duty  to  marry  her.  At  one  period' all'  the  doctors 
and  theologians  of  Europe  were  engaged  in  discussing  this  question  as  relative  to  the 
lawfulness  of  the  marriage  between  Heniy  'VIII.  and  Catharine  of  Arragon,  the  widow 
of  his  elder  brother  Arthur.  With  us  judgment  had  once  been  given  on  the  rigorous 
side.  On  the  19th  September,  1624,  and  on  a  libel  which  bore  no  charge  but  that  of 
incest,  Jeffiray  Irvine  had  sentence  to  lose  his  head  ;  having,  it  appears,  begotten  four 
children  with  his  brother's  widow. 


(•)  Yol.  1.  p.  444. 


794  APPENDIX. — NO.  vni. 

There  is  the  like  toom  for  senile  wkh  respeet  to  the  Bister  of  one's  wife,  whom  (in 
V.  18)  <Mie  is  forlMddeti  to  know  ;  but  this  only  in  tenns  (in  her  lifetime),  and  for  each 
a  reason  (to  rex  her(^),  )  as  make  it  somewhat  difficult  to  apply  the  rule  to  the  other 
case  of  intensonrse  with  a  wife's  sister  after  the  death  of  the  wife.  Doubts  hare  aeoord' 
ingly  been  entertained  as  well  among  divines  as  lawyers,  ooooeniing  the  BuceeaBiTe 
marriage  of  two  sisters^  whether  it  is  not  even  a  btwful,  and  to  all  effiscta  a  sofScMnt 
marriage.  Our  practice  affords,  however,  one  precedent  for  applying  the  pains  of 
incest  to  sneh  a  connexion.  I  allude  to  the  trial  of  James  Diysdale  and  Baiinia 
Tannahill,  where  die  woman  had  sentence  of  death  for  incest  committed  with  tlie  hus- 
band of  her  deceased  sister.  But  on  this  oonviction  Lord  Royaton  observes  in  hii 
notes  **  Sed  dubUo  an  jure ;  for  since  King  James'  act  has  an  expi'oos  reference  to  Iks 
judicial  law,  Leviticus  18,  it  ought  not  to  be  extended  to  other  cases  not  tJierein 
expressly  mentioned." 

Examples  of  conviction  in  the  other  and  more  certain  modes  of  incest  which  iBvotves 
the  guilt  of  adultery  also,  have  been  more  numerous ;  though  all  of  distant  dates.  On 
the  17th  July,  1613,  James  Stewart  was  condemned  to  be  hanged,  and  his  body  to  be 
burned  at  the  Gross  of  Edinburgh,  for  incest  with  Catharine  Clogie,  Ins  wife's  flsster 
who  bore  him  a  child  in  the  lifetime  of  his  wife.  The  libel  was  not  laid  for  the  adnlieiy, 
but  for  the  incest  only.  Sentence  of  death  abo  passed  on  Henry  Dick,  in  BaBdrmn, 
who  was  indicted  on  the  statute  1567,  c.  14,  for  the  procreation  of  a  child  in  incest  and 
adultery  with  Mary  Douglas,  the  sister  of  his  wife.  This  was  on  the  19A  August, 
1629 ;  but  on  the  6th  April,  1630,  the  Privy  Council  commuted  the  sentence  for  bamsii- 
ment.  I  find  a  third  instance  of  a  ci^ital  conviction  in  the  like  sort — ^the  case  of 
Donald  Brymer,  who,  in  the  lifetime  of  his  wife,  Margaret,  had  a  child  by  Janet 
Hutchieson,  her  sister.     The  libel  was  laid  for  the  crime  of  incest  only. 

Next  of  the  more  distant  collateral  relations  in  affinity. — ^Andhere  the  question  shall 
first  be  stated  as  between  the  wife  and  the  blood  relations  of  the  husband.  It  is  cer- 
tainly incest,  by  verse  14,  if  a  woman  knows  her  husband's  nephew  by  his  brother ; 
and  the  charge  was  accordingly  sustained  in  such  a  case,  that  of  Elizabeth  Smith  and 
Thomas  Hardy,  of  the  12th  November,  1705.  Nay,  in  the  case  of  John  Weir,  of 
Clenachdike,  the  rule  was  extended  to  the  marrying  of  the  relict  of  a  ffudsire*s  bnUher^ 
or  grand-aunt  in  affinity :  this  man  was  convicted  and  had  sentence  to  be  beheaded. 
With  respect  to  a  nephew  by  the  husband's  sister,  though  certainly,  in  itself,  this  esse 
seems  to  stand  in  much  the  same  degree  of  guilt  as  the  other,  the  text  of  Leviticus  baa 
not  said  anything ;  nor  have  our  courts  as  yet  had  an  opportonity  of  eonsideiuig  sach 
a  question. 

With  respect  to  camal  intereoone  between  the  husband  and  the  blood  relations  of 
the  wife,  such  as  her  nieoe  or  her  aunt,  our  text  almost  entirsly  feils  ns  ;  having 
neither  expressly  ordered  anything  as  to  any  one  of  those  cases,  nor  even  funualied  aoy 
dear  indication  of  purpose.  The  sanction  of  the  statute  had,  neveriheleaB,  in  tws 
instances,  been  applied  to  this  sort  of  intercourse  also.  On  the  9th  September^  1630, 
Alexander  Blair  had  doom  to  be  beheaded  for  incest,  committed  after  Ae  death  <rffaii 
wife  with  Catharine  Winxam,  the  daughter  of  his  wife's  brother  in  half  bhMHl«  The 
other  case  is  that  of  Alexander  Gourlay,  of  Southead,  who  was  indicted  fbr  incest  wi& 
Euphemia  Corstorphine,  sister  fA  his  wife's  motiier.  His  defences  were  repelkd  ia 
respect  of  the  Ubel  and  act  of  parliament  whereupon  the  same  is  founded.  But  ts 
these  precedents,  we  have  to  oppose  the  judgments  in  the  latter  and  stronger  case  of 
Alison  Beatson,  whereby  the  indictment  agiunst  her,  which  was  laid  on  tiie  statute  ai 
for  incest  with  John  Nicol,  the  husband  of  her  mother's  sister,  and  also  for  the  mmder 
of  the  incestuous  issue,  was,  in  the  first  article,  found  relevant  only  to  infer  an  arfaitraiy 

(^)  "  Neither  shalt  thou  take  a  wife  to  her  sl&ter  to  vex  her,  to  uncover  her  aakedn«M»,  braide  tba 
other,  in  her  lifetime." 
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pimj8liment(«).    She  waa  convicted  of  incest  and  concealment  of  her  pregnancy,  and 
escaped  with  sentence  of  imprisonment  and  transportation. 

The  same  inclination  of  oar  older  practice  to  seyerity  against  oflfenders  of  this  sort^ 
(an  inclination  fonnded  in  the  manners  and  opinions  of  those  times,  and  not  imputable 
to  any  peculiar  disposition  of  the  Judges),  may  be  observed  in  the  following  judgments, 
which  probably  would  not  be  regarded  now  in  the  like  cases  if  such  were  again  to 
happen. 

On  the  2nd  Angust,  1628,  Qeorge  SincLur  {^),  a  schoolmaster,  was  convicted  of 
carnal  intercourse  with  two  sisters  of  the  name  of  Henderson,  his  pupils,  (beside 
certain  other,  but  none  of  them  capital  offences,)  and  he  had  sentence  to  be  drowned. 
On  the  2nd  June,  1643,  Janet  Imbrie  was  convicted  of  lying  and  keeping  company 
(as  the  record  has  it)  with  John  and  Andrew  Thomson,  two  brothers,  and  she  was 
condemned  to  be  beheaded.  The  case  of  Jean  Knox,  on  the  28th  May,  1649,  was  one 
of  the  same  class,  but  still  more  shameful ;  for  being  with  child  by  William  Murray, 
she  had  married  and  cohabited  with  his  brother.  She  also  had  sentence  of  death. 
It  is  to  be  observed  of  all  these  convictions,  that  they  were  prior  to  the  passing  of  the 
act,  1649,  which  declared,  that  an  afiBnity  should  equally  be  contracted  by  unlawful 
company  of  man  and  woman  as  by  marriage. 

A  fourth  judgment,  which  followed  after  the  repeal  of  that  act,  was  in  the  case  of 
Galium  Oig  Macgregor,  who  was  charged,  amoug  other  crimes,  with  incest,  having 
begotten  a  child  on  Elizabeth  Macgregor,  after  several  children  had  been  bom  to  him, 
but  all  of  them  out  of  wedlock,  by  her  sister.  Christian  Macgregor.  The  Ubel  con- 
cluded for  capital  punishment,  and  was  found  relevant  in  all  its  articles.  The  man 
was  convicted  (inter  alia)  of  the  filthie  and  abominable  crime  of  incest,  and  had 
sentence  of  death  accordingly  («). 

Now  though  it  may  be  allowed  that  all  these  connexions  were  instances  of  gross 
and  shameful  immorality,  and  fit  even  for  the  cognizance  of  a  criminal  court ;  yet  it 
may  well  be  doubted,  whether  in  any  of  them  the  offence  amounted  to  incest,  or  was 
subject  to  the  statutory  pains.  The  proper  notion  of  that  crime,  and  which  is 
announced  in  the  text  of  the  law  of  Moses  (verse  6),  is  the  carnal  knowledge  of  those 
who  are  near  of  kin,  and  in  none  of  these  cases  was  there  any  relation,  at  the  time  of 
the  facts  libelled,  between  the  panel  (prisoner)  and  either  of  the  objects  of  the  illicit 
intercourse.  Even  in  the  case  of  Knox,  which  is  by  far  the  strongest,  the  crime  could 
not  be  made  out,  without  taking  that  intercourse  into  account  which  took  place  while 
as  yet  the  woman  was  not  allied  to  either  of  the  brothers.  Thus  these  judgments 
seem  to  have  proceeded  on  the  notion,  adopted  indeed  and  made  law  by  the  act  1649, 
bat  in  itself  a  loose  and  groundless  notion,  of  some  sort  of  affinity  being  contracted 
through  the  vaga  vawis  or  unlawful  company  (as  it  is  termed  in  the  statute)  of  man 
and  woman.  This  opinion  may  now  be  given  with  the  less  diffidence,  as  in  the  later 
case  of  Margaret  Paterson,  who  was  indicted  on  the  statute  for  incest,  having  been 
found  naked  in  bed  with  David  and  James  Kennedy,  brothers,  the  prosecutor  thought 
it  proper  to  depart  from  the  capital  conclusion  of  his  libel.  This  woman  waa  convicted 
and  ordered  to  stand  in  the  jugs  for  two  hours,  and  to  be  scourged  and  transported. 


(c)  The  Lords  (i.  e.  the  Judges  of  the  Court  of 
Juatlciary  In  Scotiond)  find  the  incest  ae  libelled, 
relevant  to  infer  an  arbitrary  punishment,  and 
that  article,  that  she  put  violent  hands  on  her 
child,  relevant  to  infer  the  pain  of  death  ;  but 
find  the  last  port  of  the  libel  anent  her  conceal- 
ing her  being  with  child  and  not  calling  for  help, 
4fc4S.,  only  relevant  to  infer  an  arbitrary  punish- 
ment. 

<<>)  "lie  maist  sbuncfolly  gave  the  use  of  his 
body  to  twa  young  damosells,  baith  being  sisters ; 


the  one  namlt  Maigarato  Hendersoai,  and  the 
other  Cathzane  Henderson,  baith  his  soholani 
and  young  vii^gins;  and  thereby  committed 
notour  and  manifest  incest" 

(«)  It  appears  that  in  the  Catholic  times  this 
sort  of  constructive  incest  was  recognised  in  the 
Spiritual  Courts,  as  a  lawful  ground  for  obtain- 
ing decree  of  nullity  of  marriage.  For  Instance , 
if  before  marriage  the  man  had  been  carnally 
connected  with  any  relation. 
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AN  ACT  TO  ENABLE  THE  EXAMINATION  OF  WITNESSES 
TO  BE  TAKEN  IN  INDIA  IN  SUPPORT  OF  BILLS 
OF  DIVORCE  ON  ACCOUNT  OF  ADULTERY  COM- 
MITTED IN  INDIA. 


Whb&bas  much  inconvenienoe  hath  arisen  to  his  Majesty's  sobjecte  rending  in 
India,  and  petitioning  either  House  of  Parliament  for  bills  for  the  dissolution  of  mar. 
riages  by  reason  of  acts  of  adultery  committed  in  India,  firom  the  difficulty  of  prodneiiig 
in  England  the  evidence  necessary  to  substantiate  the  allegations  of  such  bills :  and 
whereas  by  reason  of  the  religious  scruples  of  several  of  the  natives  of  India,  it  is  im- 
possible to  prevail  upon  them  to  come  to  England  for  the  purpose  of  being  examined 
as  witnesses  at  the  bar  of  either  House  of  Parliament :  and  whereas,  for  remedy  of  the 
said  inconvenience,  it  is  expedient  that  provision  shall  be  made  for  examining  witoesKS 
in  India,  and  for  duly  transmitting  their  depositions  to  such  Houses  of  Parliament : 
Speaker  may  ^  ^^  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and  co&> 
issue  his  war-  sent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
examination  <^8Bembled,  and  by  the  authority  of  Uie  same,  that  whensoever  and  as  often  as  either 
of  witneeaes  House  of  Parliament,  upon  the  petition  of  any  party  praying  for  a  bill  for  the  dissolution 
CUM  oMtiMs  ^^^^7  marriage,  and  stating  that  the  witnesses  necessary  to  substantiate  the  allegatioiis 
of  dlvoroe.     of  such  bill  are  resident  in  India,  shall  see  cause  to  direct  that  the  examinations  of  such 
witnesses  shall  be  taken  in  India,  the  Speaker  of  such  House  of  Parliament  shall  there- 
upon issue  his  warrant  or  warrants  to  the  Judges  of  the  Supreme  Court  of  Judicature 
of  the  Presidency  of  Calcutta,  the  Judges  of  the  Supreme  Court  of  Judicature  of  ^ 
Presidency  of  Madras,  the  Recorder  of  the  Presidency  of  Bombay,  or  the  Judges  of  the 
Supreme  Court  of  Judicature  of  the  island  of  Ceylon,  respectively,  accordingly  as  the 
witnesses  proposed  to  be  examined  shall  be  resident  within  any  one  or  more  of  the  said 
presidencies,  or  the  said  island,  for  the  examination  upon  oath  of  all  such  witnesses  ai 
shall  be  produced  before  them,  touching  the  allegations  of  such  bill,  and  touching  any 
Duplicate  of  notices  or  other  matters  which  shall  in  such  warrant  be  specified  ;  and  that  in  all 


te^T'^^UiM]    ^^^'^  ^^^^  warrants  shall  be  so  issued,  duplicates  of  such  warrants,  together  with  copies 

of  such  bill,  shall  be  transmitted  by  different  ships,  at  the  desire  of  the  agent  of  the 

party  or  parties  soliciting  such  bill,  to  the  persons  to  whom  such  warrants  shall  be 

directed. 

Judges  in  In-      II .  And  be  it  enacted,  that  in  all  cases  immediately  upon  the  receipt  of  such  warrant 

dia,onroceipt  ^^  warrants,  the  Judges  or  Recorder  to  whom  the  same  shall  have  been  directed,  shall 

nnt  to  exa-  appoint  some  time  or  times,  with  all  convenient  speed,  for  the  examination  of  witnesses, 

mine  such     and  receiving  other  proofii  touching  the  allegations  of  such  bill,  and  in  opposition  thereto 

v  ti    th       '^^  touching  such  notices  and  other  matters  as  shall  in  such  warrant  have  been  sped- 

of.  fied,  and  in  the  mean  time  shall  cause  such  public  notice  to  be  given  of  such  examixiatkai, 

and  shall  issue  such  summons  or  other  process  as  may  be  requisite  for  the  attendanoe 

of  witnesses,  and  of  the  agents  or  counsel  of  all  or  any  of  the  parties  respectiTelj,  and 

of  such  other  witnesses  as  alter  mentioned,  and  to  adjourn  firom  time  to  time  as  oooraw 

may  require ;  and  such  examinations  as  aforesaid  shall  be  then  and  there  openlj  and 
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pablidy  taken  viva  voee  apon  the  respective  oaths  of  witnesBeB,  and  the  oaths  of  skilful 

interpreters,  administered  according  to  the  forms  of  their  seyeral  religions,  and  shall, 

by  some  sworn  officer  of  the  court,  be  reduced  into  writing,  and  that  two  copies  thereof  Two  oopiee 

shall  be  made  ;  and  that  the  Judges  or  Recorder  before  whom  such  examination  shall  <>' ^f^  ^f' 
,  ,  -  miiiations  to 

nave  been  taken,  shall  certify  the  same  under  the  official  seal  of  their  several  courts,  be  certified 

together  with  a  declaration  of  such  Judges  or  Recorder,  that  such  examinations  have,  andtmumlt- 
in  their  or  his  judgment,  been  £urly  and  properly  conducted,  and  that  all  such  witnesses  gp^ijcer  ^of 
had  been  produced  as  were  fit  to  be  produced,  for  the  purpose  of  ascertaining  the  whole  either  Houm 
truth,  so  far  as  the  attendance  of  such  witnesses  could  be  reasonably  obtained ;  and  °'  ^^^»^ 
shall  transmit  the  same  by  different  ships  to  the  Speaker  of  either  House  of  Parlia- 
ment, under  whose  warrant  such  examination  shall  have  been  taken  ;  and  every  such  Examination 
examination  so  returned  to  the  Speaker  of  either  House  of  Pariiament  as  aforesaid,  ^'^^^J^ 
shall  be  competent  and  admissible  evidence,  and  shall  be  aUowed  and  read  in  both 
Houses  of  Parliament,  or  either  of  them  respectively,  as  occasion  may  require  ;  any 
law  or  usage  to  the  contrary  notwithstanding. 

III.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  for  such  Judges  or  Judges  may 
Recorder,  upon  any  such  examination,  to  ask  any  such  questions  of  any  witness  who  ^  "^^^  '"'' 
shall  be  produced  before  them  or  him,  and  to  require  such  further  witnesses  resident  tione  and  ro. 
within  such  presidency  or  island  respectively,  to  be  produced,  as  shall  appear  fit  and  v^^  mch 
necessary  for  the  due  investigation  of  the  allegations  of  such  bill,  or  of  any  other  mat-  ^^g^^^  ^  be 


ters  in  such  warrants  specified  ;  and  to  allow  such  attendance  by  counsel,  and  such  prodaoed  as 
cross-examination  of  witnesses,  as  shall  be  deemed  by  such  Judges  and  Recorder  to  be  '^'^  ^  "^ 
fit  and  proper  for  the  purpose  of  such  investigation,  and  for  such  purpose,  if  necessary,  and  may 
to  name  some  proper  person  or  persons  to  attend  as  counsel  and  agent  in  opposition  to  n^mo  oo^n- 
such  bill,  and  to  procure  any  evidence  which  may  be  necessary  for  the  purpose  of  such     ' 
opposition,  to  the  end  that  a  full  and  fSur  disclosure  may  be  made  of  all  the  facts  and 
circumstances  of  the  case. 

IV.  "  And  whereas  by  the  usage  and  custom  of  Parliament,  no  proceedings  by  bill  Proceedinga 
in  Parliament  have  continuance  from  one  session  to  another :  and  whereas  it  would  be  ^^^j^^^  by 
impracticable  that  the  examination  taken  upon  such  warrant  as  aforesaid  could  ever  prorogation, 
be  returned  within  the  ordinary  length  of  a  session  of  Parliament ;"  be  it  enacted  by  *^-  °^  ^^^ 
the  authority  aforesaid,  that  from  and  after  the  passing  of  this  act,  no  proceedings  in  g^^b  war- 
Parliament,  touching  any  bill  for  the  diasolution  of  marriage,  wherein  such  warrant  as  rants  have 
aforesaid  shall  have  been  issued,  shall  be  discontinued  by  any  prorogation  or  dissolution 
of  Parliament,  until  the  examination  therein  directed  shall  have  been  returned,  but 
that  such  proceedings  may  be  resumed  and  proceeded  upon  in  a  subsequent  session,  or 
in  a  subsequent  Parliament,  in  either  House  of  Parliament,  in  like  manner  and  to  all 
intents  and- purposes  as  they  might  have  been  in  the  course  of  one  and  the  same  session, 
any  law,  usage,  or  custom,  to  the  contrary  notwithstanding. 
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APPENDIX— No.  X. 


PROCEEDINGS  ON  INDIAN  DIVORCE  BILL& 


MAJOR  CUNLIFFE'S  CASK— Sbssion  1823. 

On  the  Beeond  reading  of  the  hill,  the  proceedings  of  the  Judges  of  the  Sapreme 
Court  of  Calcutta  were  read.    They  were  transmitted  in  pursuance  of  a  warrant  tsEued 
to  them  hy  the  Speaker  of  the  House  of  Lords,  and  are  certified  under  the  seal  of  the 
Supi^me  Court  to  hare  been  fiiirly  and  properly  conducted  ;  and  that  all  such  wit- 
nesses were  produced  as  were  fit  for  the  purpose  of  ascertaining  the  whole  truth,  so  far 
as  their  attendance  could  be  reasonably  obtained.    (See  the  document  in  Lords'  Jour- 
nals,  p.  736.)    This  certificate  was  signed  by  Sir  F.  Macnaghten,  ^the  sole  Judge  then 
present ;"  and  it  was  accompanied  by  another  certificate  signed  by  the  registrar  of  the 
court,  that  the  writings  transmitted  were  exact  copies  of  the  proceedings  in  the  court 
The  first  document  set  out  is  the  warrant  of  Lord  Eldon,  Chancellor,  addressed  to  the 
Judges  of  the  Supreme  Court  of  Judicature  of  the  Presidency  of  Calcutta.     The  war- 
rant begins  by  reciting  the  enactments  of  the  act  1  6.  1,  c.  101,  that  a  bill  was  depend- 
ing to  dissolve  the  marriage  of  R.  H.  Cunliife,  a  Major  in  the  service  of  the  East  Tw& 
Company,  and  then  residing  within  the  Presidency  of  Fort  William,  in  Bengal  ;  that, 
in  1817,  he  discovered  that  his  wife  had  carried  on  an  adulterous  intercourse  with 
WiUiam  Loftus,  Esq.,  then  a  Lieutenant  in  his  Majesty's  24th  Regiment  of  Foot,  and 
residing  within  the  Presidency  of  Fort  William  ;  that  Major  Cunliffe  had  brought  his 
action  on  the  plea  side  of  the  Supreme  Court  of  Judicature  aforesaid,  against  Uie  sud 
William  Loftus,  and  obtained  judgment  on  a  verdict  for  1 2,000  sicca  rupees  ;  and  that  be 
had  instituted  a  suit  upon  the  Ecclesiastical  side  of  the  Supreme  Court  against  Lonia 
Cunliffe,  and  obtained  a  definitive  sentence  of  divorce  from  bed  and  board.    The  warrant 
then  recapitulates  the  provision  of  the  then  depending  bill,  and  proceeds  : — tha>t  it  k 
stated  the  witnesses  reside  within  the  Presidency,  and  that  the  House  have  ordered  the 
Lord  Chancellor  to  issue  his  warrant  for  their  examination  ;  and  that  Louisa  Cnnlifie 
have  notice  of  the  bUl,  and  of  the  time  for  the  examination  of  the  witnesses  ;  and,  if 
necessary,  that  her  proctor  have  notice  for  her  ;  that  Cunlifite  be  examined  as  to  coUb- 
sion  between  him  and  his  wife,  and  all  proper  witnesses  be  examined.     The  warrant 
then  concludes  by  the  operative  part,  in  directing  proper  measures  accordingly.    (See 
p.  737  to  739.)    Appended  to  the  warrant  are  the  orders  of  the  House,  referred  to  in 
it  (p.  739). 

The  proceedings  then  contain  the  examinations  of  witnesses  to  prove  service  on  Mzs. 
Cunliffe  of  the  two  exhibits  appended  (740, 1.)  No.  1.  contains  notice  of  the  time  for 
examination  of  the  witnesses,  signed  by  B.  Comberbach,  solicitor  to  R.  H.  Conliffe. 
No.  2.  contains  the  petition  of  Cunliffe  to  the  King  for  the  bill  of  divorce  (741,  2). 

The  next  exhibits,  set  out  from  three  to  eleven,  were  proceedings  on  the  Ecclesiastial 
side  of  the  Supreme  Court,  authenticated  by  a  witness  who  had  examined  them  with 
the  original  in  the  office  of  the  Keeper  of  the  Records.  No.  3.  The  libel  propounded 
by  Cunliffe  the  promovent  (742).  No.  4.  Louisa  Cunliffe,  the  impugnant's  plea.  No.  1 
Cunliffe's  replication  (743).  No.  6.  The  depositions  of  the  Rev.  Henry  Shepfaexd,  d 
Calcutta,  to  the  marriage.    No.  7.  The  marriage  register  (744).    No.  8.  The  depoi- 
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tions  of  Captain  Hunter  to  the  cohabitation,  aa  man  and  wife,  to  the  promoTent  and 
inapagnant.  No.  9.  The  d^KieitionB  of  Rammoncy  Ayak,  in  the  service  of  the  promo- 
Teat,  to  the  adultery  of  the  impngnant  with  Lieutenant  Loftos  (745).  No.  10  con- 
tained the  record  in  the  ciril  action  by  R.  H.  Cunliffe  against  William  Loftus  (746) ; 
and  No.  11,  the  sentence  in  the  Ecdenastieal  Court. 

The  next  exhibit  contained  the  deposition  of  the  Rer.  Daniel  Covrie  to  the  absence  of 
the  Rev.  Henry  Shepherd,  and  to  the  entry  in  the  register  <^  the  marriage  being  in 
the  handwriting  of  Mr.  Shepherd  (747>  8).  B.  Comberbaeh  deposed  being  attorney 
and  proctor  for  Cnnliffe,  and  to  the  examination  of  Shepherd,  Captain  Hunter,  and 
Rammoney  Ayak  (748).  The  depomtions  of  other  witnesses  are  then  set  out  as  to  the 
marriage  certificate. 

The  proceedings  then  contain  the  depositions  of  Brown  Roberts  (750)  to  the  affec- 
tionate cohabitation  of  Mr.  and  Mrs.  Cunliffe  as  man  and  wife ;  of  Francis  John  Spiller 
(750,  1)  to  the  discovery  by  Major  Cunliffe  of  a  letter  from  Lieutenant  Loftus  to  bis 
wife  (set  out  in  No.  15,  p.  752)  ;  of  John  Greenstreet  (752)  ;  of  John  Gillman  (752)  ; 
of  Robert  Steermon  (753)  to  the  kindness  of  Major  Cunliffe  to  his  wife  ;  and  of  Co> 
oiindoo  (753)  to  the  adultery.  Gonisham  and  Etwarry  (704)  deposed  to  the  absence 
of  Rammoney,  and  the  fruitless  search  made  after  her.  Lastly,  the  deposition  of 
Major  Cunliffe  was  set  out,  denying  collusion. 

The  bill  was  then  read  a  second  time  and  committed  ;  and  ultimately  passed. 

MR.  HOUGH'S  CASE.- Session  1842. 

In  this  case  the  report  of  the  proceedings  in  India  having  been  printed  by  order  of 
the  House,  and  counsel  having  been  called  in  ;  upon  the  order  of  the  day  for  the 
second  reading,  the  Lord  Chancellor  inquired  whether  there  was  any  further  evidence 
to  give. 

Mr.  Austini  the  petitioner's  counsel,  stated  that  he  had  no  further  evidence  to  offer ; 
but  he  sabmitted  that  their  Lordships  would  allow  the  case  to  be  remitted  back  to 
India  for  further  proceedings.  He  found  that  from  the  proceedings  upon  the  table, 
there  was  a  total  omission  in  one  respect ;  namely,  compliance  with  their  Lordships' 
warrant  to  examine  witnesses  as  to  the  manner  in  which  the  parties  had  lived  toge- 
ther previously  to  the  act  of  adultery..  The  case  was  conducted  in  the  court  in  India 
in  a  very  cursory  manner  ;  and  the  object  which  he  had  now  in  view  was  to  have  it 
remitted  back  for  a  fuller  investigation. 

The  Duke  of  Richmond  thought  that  there  was  evidence  of  collusion  between  the 
parties  ;  and  he  begged  to  know  how  the  learned  counsel  meant  to  dispose  of  that. 

Mr.  Austin  submitted  that  if  the  case  were  remitted,  there  would  be  most  material 
evidence  given.  The  Lord  Chief  Justice  had  signified,  in  the  return  of  the  proceed- 
ings, his  satisfaction  with  the  evidence  offered. 

The  plaintiff  was  in  the  court,  but  was  not  called. 

The  Duke  of  Richmond  observed,  that  it  was  very  seldom  indeed  that  a  plaintiff  was 
examined  under  such  circumstances. 

Mr.  Austin  said  that  the  parties  were  required  to  be  in  attendance  in  those  cases  at 
their  Lordships'  bar,  in  order  to  their  being  examined,  if  any  suspicion  existed  as  to 
there  being  collusion. 

The  Lord  Chancellor  said,  that  if  the  case  were  remitted,  the  return  could  not  be 
had  in  sufficient  time  for  the  present  Session  of  Parliament. 

Mr.  Austin  admitted  this,  but  submitted  that  the  bill  might  be  allowed  to  stand  over 
till  the  next  seasion. 

The  Lord  Chancellor  remarked,  that  such  a  course  was  contrary  to  the  act  autho- 
'rising  Parliament  to  proceed  with  Indian  divorce  bills. 
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Mr.  Austin  referred  to  the  act,  and  after  reading  it,  the  Lord  ChanoeUor  said,  that 
the  House  must  decide  upon  this  bill  during  the  present  session  ;  and  he  would  sug- 
gest, as  there  was  no  more  eyidenoe  now  to  be  offered,  that  it  be  read  a  second  tame 
that  day  six  months.  There  was  nothing,  howeyer,  to  prevent  another  bill  being  intro- 
dnced  next  8eaBion«  if  it  were  deemed  advisable  to  do  so. 
Lord  Brougham  having  concurred  in  this  opinion  of  the  Lord  Chancellor, 
The  Duke  of  Richmond  moved  the  second  reading  of  the  bill  that  day  six  numUiSy — 
Agreed  to. 


APPENDIX.— No.  XI. 


A  SELECTION  OF  ORDERS  AND  OTHER  ENTRIES  RE- 
LATING TO  JUDICIAL  MATTERS,  EXTRACTED  FROM 
THE  PRIVY  COUNCIL  REGISTER. 


At  WhitehaU,  the  20th  of  February,  1627. 
Orders  io  be  observed  in  Aeaemhlye  u^f  Council, 

I.  Ill  the  tenn  times,  the  councillors,  of  ordioary  course,  are  to  sitt  on  Wednesdays. 

II.  When  any  causes  are  handled,  and  partys  heard  speak  on  both  sides,  the  Lords 
are,  by  questions  or  otherwise,  to  inform  themselves  of  the  truth  of  the  matter  of 
fadf  but  not  to  discover  any  opinions  till  all  be  fully  heard. 

III.  When  any  cause  is  fully  heard,  the  partys  are  then  to  retire,  and  the  Lords 
to  debate  alone,  and  if  any  variety  of  opinions  continue,  which  cannot  be  reooncDed, 
then  the  Lords  are  to  vote  it  severally,  if  it  be  demanded ;  and  the  Lord  President,  or 
one  of  the  principal  secretarys,  if  the  Lord  President  be  absent,  is  to  take  the  votes. 

IV.  In  voting  of  any  cause,  the  lowest  councillor  in  place  is  to  begin  and  speak  first, 
and  so  it  is  to  be  carried  by  most  voices ;  because  every  councillor  hath  equal  vote 
there  :  and  when  the  business  is  carried  according  to  the  most  vmces,  no  puUieation 
is  afterwards  to  be  made,  by  any  man,  how  the  particular  voices  and  opinions  went. 

v.  Upon  the  petitions  of  suitors,  the  clerk  of  the  council,  who  then  waitSy  shall  sett  a 
note,  when  the  petitions  were  exhibited,  that  the  Lords  may  thereby  see  how  the 
suitors  stand  in  seniority,  and,  according  to  that  and  other  necessity  of  occasion,  Uiey 
may  be  despatched,  wherein  respect  is  to  be  had  to  the  poorest  petitioners,  that  they 
be  not  wearied  out  with  over  long  attendance. 

YI.  At  every  council,  before  the  Lords  rise  from  the  board,  the  Lord  President,  or 
one  of  the  principal  secretarys,  in  his  absence,  is  to  signify  to  the  Lords  what  buaness 
of  the  day  do  remain,  and  to  take  their  resolution  with  which  to  begin  the  next  sitting, 
if  greater  occasions  intervene  not. 

YII.  When  any  order  is  agreed  upon,  the  clerk  of  the  council  attending  shall  take 
notice  thereof,  in  writing,  and  punctually  read,  openly,  how  he  hath  conceived  the 
sense  of  the  board,  that  if  any  thing  be  mistaken,  it  may  then  be  reformed ;  and, 
afterwards,  when  the  said  clerk  shall  have  drawn  the  said  order  at  large,  in  any  carae 
of  importance,  before  he  enter  the  same  into  the  council  book,  or  deliver  it  to  any 
person,  whom  it  may  concern,  he  is  to  show  the  draught  to  the  Lord  President,  or,  in 
his  absence,  to  one  of  the  secretarys  of  state,  to  be  allowed  and  signed  under  one  of 
their  hands,  before  the  entry  and  dettvery  thereof. 
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A  Letter  to  ^  Lord  Withughby  of  Parham,  Governor  of  the  Barbadoee,  concerning 

Elianor  and  Robert  Langdon,  IBth  December ,  1661. 

After  our  hearty  oommendations  to  your  lordship,  this  boord  hath  been  lately 
petitioned  by  Elianor  Langdon,  widdow,  and  Robert  Langdon^  eitizen  and  merchant 
taylor  of  London^  complayning  that,  whereas  a  considerable  estate  of  3O01.,  lawfully 
fell  to  them  in  y*  Barbadoes,  by  the  deceasse  of  John  Langdon,  husband  of  y*  said 
Blianor,  and  brother  of  Robert,  for  reoovery  whereof,  as  by  papers  annexed  to  their 
petition  doth  appeare,  they  have  been  in  suite  in  the  court  of  Barbadoes  almost  seven 
yearsy  and,  through  delayes  and  indirect  dealbgs,  can  obteyne  noe  benefitt  or  end 
thereof,  although  a  verdict  hath  passed  for  y«  petitioner  Elianori  above  a  yeare 
since,  and  noe  title  sett  on  foote  to  oppose  the  petition,  bat  only  that  of  possession, 
which  is  dcteyned  by  one  Thrale,  or  his  assignees,  with  3000/.  arrears  of  rent,  and  not 
being  able  to  goe  over  themselves  to  asserts  y  right  upon  y«  petitioners'  humble 
suite,  we  have  thought  fitt  to  recommend  their  case  to  your  lordship's  care  and 
furtherance  ;  and  to  pray  and  require  your  lordship  to  give  full  order  and  Erection 
to  y^  Deputy  Governor,  and  such  as  are  administrators  of  justice  there,  to  dispense 
the  same  e£fectually  and  speedely  to  y^  petitioners,  according  to  y*  merit  of  their 
cause,  and  not  doubting  of  your  reddiness  herein,  wee  bid  your  lordship  very  heartely 
farewell,  and  ifrom  y«  court  at  Whitehall,  y*  18th  of  December,  1661. 


Your  lordship's  very  loveing  ifriendes. 


DCKB  or  AXBSMARLB, 
DUKK  OF  OrMOND, 

MARQurssB  or  Dorcbbstbr, 
Ld.  Qrbatb  Crambbrlain, 
Ld.  Chambrrlaik, 
Earlb  op  Bbrkbrirb, 


Earlb  or  St.  Albans, 
Earlb  or  Anolbsby, 
Earlr  or  Carlisle, 
Earlb  of  Laudbrdaill, 
Lord  Wbwtworth, 
Lord  Hollbs, 


Lord  Ashlry, 
Mr.  Comptrollbr, 
Mr.  Vicb  Chambbrlain, 
Mr.  Sbcrrtary  Nicholas, 
Mn.  Sbcrbtary  Moricb. 


At  the  Court  at  Whitehall,  the  22nd  of  July,  1664. 

Present — ^the  King's  most  excellent  Majesty  in  Council. 

It  was  this  day  ordered  that  the  clerks  of  the  council  do  take  care,  for  the  future, 
that  all  petitioners  who  shall  exhibit  any  petition  to  the  board,  do  first  sign  the  same. 

At  the  Court  at  Oxford,  the  1 0th  of  November,  1665. 

It  was  this  day  ordered  by  his  Majestic  in  Councill :  That  the  severall  ordinances 
lately  transmitted  from  the  Barbados,  by  the  Lord  Willughby  of  Parham,  Captaine 
Generall  and  Chiefe  Governor  of  the  said  island,  and  of  all  other  the  Caribee  Islands, 
—viz.  An  ordinance  for  erecting  a  Court  of  Chancery  in  this  Island  of  the  Barbados  ; 
an  ordinance  for  the  better  preservation  of  the  peace  of  that  island  ;  an  ordinance  im- 
porting the  iformes  of  proceeding  in  the  Court  of  Comon  Pleas  ;  as  also  the  schedules 
of  the  severall  fees  to  be  taken  by  the  marshalls  of  the  Courts  of  Comon  Pleas,  by  the 
elerkes  of  the  Courts  of  Comon  Pleas,  by  the  secretaries,  and  in  y*  Court  of  Chancery, 
be,  and  they  are,  hereby  referred  to  the  Right  Honourable  the  Lord  High  Chancellor 
of  England,  the  Lord  Treasurer,  Lord  Privy  Seale,  Lord  Chamberlain,  Viscount 
Ffitzharding,  Lord  Arlington,  Lord  Berkeley,  Lord  Ashley,  Mr.  Comptroller,  Mr. 
Vice  Chamberhun  and  Mr.  Secretary  Morice,  or  any  three  of  them,  to  peruse  the  said 
ordinances,  and,  alter  due  consideration  thereof,  to  report  their  opinion  conceiving  the 
same  to  this  board. 

If  any  cause  be  heard  at  the  Council,  wh:  doth  concern  any  councillor  there  present, 
he  is  to  reture  when  the  Lords  come  to  determine  the  said  cause. 

3f 
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At  the  Court  at  Whitehall,  the  12th  of  February,  1667. 
Preaent,— the  King's  Most  Excellent  Majesty  in  CounciL 

His  Majesty  havmg,  upon  the  Slst  of  January  last,  caused  an  order  to  be  read  and 
passed  for  esUblishing  a  fumw  regulation  of  Committees  of  his  Privy  Council  ;  and 
some  additions  being  since  held  necessary  to  be  made  thereunto,  the  same  were  this 
day  read  and  allowed  of  as  foUoweth  : — 

His  Majesty  having,  among  other  the  important  parts  of  his  affiurs,  taken  into  his 
princely  consideration  the  way  and  method  of  managing  matters  at  the  Council-board, 
and  reflecting  that  his  Coundls  would  have  more  reputation  if  they  were  put  into  a 
more  setUed  and  established  course,  hath  thought  fit  to  appoint  certain  standing 
committees  of  the  Council  for  several  businesses ;  together  with  regular  days  and 
places  for  their  assembling,  in  such  sort  as  foUoweth  : — 

A  committee  for  the  business  of  trade,  under  whose  consideration  is  to  come  what- 
soever concerns  his  Majesty's  foreign  plantations,  as  also  what  relates  to  his  kingdoms 
of  ScotUnd  or  Ireland,  in  such  matters  only  relating  to  either  of  those  kingdoms  as 
properly  belong  to  the  cognizance  of  the  Coundl-board,  the  isles  of  Jersey  and 
Guernsey,  which  is  to  consist  of  the  Lords  Privy  Seal,  Duke  of  Bucks,  Duke  of 
Ormond,  Earl  of  Ossoiy,  Eari  of  Bridgwater,  Earl  of  Anglesy,  Earl  of  Lauderdaill, 
Lord  Arlington,  Lord  Holies,  Lord  Ashley,  Mr.  Comptroller,  Mr.  Vice  Chamberlain, 
Mr.  Secretary  Morice,  Sir  William  Coventry  ;  the  usual  day  of  meeting  to  be  every 
Thursday  in  the  Council-chamber,  and  oftener,  as  he  that  presides  shall  direct ;  and 
hereof  three  or  more  of  them  to  be  a  quorum.  And  it  is  further  ordered,  that  thu 
Committee,  calling  unto  them  his  Majesty's  Attorney-General  or  else  his  Majesty's 
Advocate,  do  from  henceforward  hear  all  causes  that  by  way  of  appeal  come  from  the 
isles  of  Jersey  and  Guernsey.  The  orders  whereupon  being  in  due  form  prepared 
by  the  Clerk  of  the  Council  are,  before  they  are  signed,  to  be  read  at  the  Council- 
board,  and  there  approved  of,  that  so  they  may  receive  the  i^probation  and  authority 
of  the  whole  Council,  which  before  used  to  pass  distinctly  from  the  Committee  only  by 
a  derivative  power  from  the  Board. 

At  the  Court  at  Whitehall,  the  1st  of  July,  1668. 

Whereas  in  pursuance  of  an  order  of  the  Board  of  the  17th  of  June  last,  the  matter 
in  difference  between  the  Lord  Baltimore,  lord  and  proprietor  of  Maryland,  and 
Thomas  Gookin,  merchant,  touching  the  seizure  and  condemnation  of  the  ship  Hope- 
well, by  Charles  Calvert,  Esq.,  governor  of  Maryland,  was  this  day  brought  to  a 
hearing  by  councill  learned  on  both  sides.  Where  it  appearing,  on  the  one  side,  that 
the  said  Mr.  Grookin  had  traded  thither  contrary  to  the  act  of  Parliament  in  that 
behalf,  and  without  any  dispensation  from  his  Majesty  ;  but,  on  the  other  side,  that 
the  judgement  given  in  y*  court  there,  by  Tertue  whereof  Uie  said  Governor  sold  and 
disposed  of  tlie  said  ship,  was  erroneous.  And  it  being  deposed  upon  oath  by  John 
Gilson,  master  of  the  said  ship,  the  Hopewell,  that  the  said  Governor  did  promise 
before  the  entry  of  the  said  ship,  or  that  any  of  the  goods  were  put  to  sale,  that  they 
should  be  allowed  freely  to  trade  in  that  country  without  molestation  ;  and  that  after- 
wards he  caused  the  said  vessel  to  be  seized  and  condemned.  His  Majestic,  upon 
consideration  of  the  whole  matter,  thought  not  fit  to  proceed  to  a  determination  thereof 
untill  the  Governor  shall  be  heard  as  to  that  accusation.  And  did  therefore  this  day 
order,  that  six  moneths'  time  from  the  date  hereof  be,  and  hereby  is,  allowed  unto  the 
said  Governor  of  Maryland  to  informe  his  Majestic  of  the  true  state  of  his  proceedings, 
as  to  the  permitting  the  said  ship  to  trade  there,  and  her  seizure,  and  condemnation 
afterwards. 
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At  the  Court  at  Wliitehall,  Uie  23d  of  Januar}',  1683. 

Presenty— The  King*8  most  excellent  Majesty  in  Council. 

It  was  this  day  ordered  by  his  Majesty  in  Councill,  that  no  appeales  be  for  the 
future  admitted  at  this  Board  from  any  of  his  Majesties  fforeigne  plantations,  vnless 
there  be  sufficient  security  first  given  by  the  appellants,  as  well  at  this  Board  as  in  th« 
respective  plantations,  to  prosecute  their  appeales  effectually,  and  to  stand  the  award 
of  his  Majesty  in  Coundll  thereupon. 

At  the  Court  at  Whitehall,  the  12th  of  April,  1685. 

Present,— The  King's  most  excellent  Majesty  in  Council. 

Memorandum,  That,  on  the  22nd  of  April  1685,  William  Yanghan,  inhabitant  and 
planter  in  New  Hampshire,  in  New  England,  entered  his  appeale  against  sevem! 
verdicts  and  judgments^  one  fine,  and  one  decree,  given  against  him  in  New  Hampshire 
mforeBaid. 

At  the  Court  at  Whitehall,  the  27th  of  October,  1686.     Wednesday  afternoon. 

Present, — The  King's  most  excellent  Majesty  in  Council. 

The  R*.  Hono.  the  Lords  of  the  Committee  for  Trade  and  Fforram  Plantations 
having  this  day  made  report  to  the  Board  as  followeth,  viz.  : — 

May  it  please  your  Majesty, 

Wee  have  considered  of  tlie  petition  of  Thomas  Cooke,  referred  unto  us  by  your 
Majesty's  order  of  the  19th  of  September  last,  appealing  to  your  Majesty  in  Councill 
from  a  sentence  of  condemnation  given  in  y"  Court  of  Admiralty  of  your  Majesty's 
island  of  Nevis,  against  the  ship  the  O'Brien,  of  Cork,  for  trading  contrary  to  law  ;  and 
having  received  the  opinion  of  the  Judge  of  your  Majesty's  High  Court  of  Admiralty 
thereupon,  wee  most  humbly  offer  that  your  Majesty  be  pleased  to  admit  y«  petitioner's 
appeal  from  the  said  sentence  of  condemnation  to  be  heard  before  your  Majesty  in 
Councill,  within  a  competent  time  after  notice  to  the  said  Court  of  Admiralty  in  Nevis, 
for  the  sending  over  the  records  and  other  necessary  proofs  in  this  case  ;  and  to 
Captain  Saintlo,  who  seized  the  said  ship,  provided  he  be  not  otherwise  hindred  from 
answering  the  said  appeale  by  his  attendance  on  your  Majesty's  service.  The  peti- 
tioner withall  giving  security  here  in  England  for  y*  sume  of  one  thousand  pounds  sterfl^^ 
to  answer  such  determination  in  the  said  appeale  as  you  shall  award. 

All  which  is  humbly  submitted,  &c. 
23d  Oetob.f  1686. 

Which  being  read  at  the  Boord,  his  Majesty  was  pleased  to  approve  thereof ;  and 
accordingly  did  order  that  the  petitioner's  appeale  be,  and  it  is  hereby  admitted  ;  he 
giving  1000/.  security  to  abide  such  determination  therein,  as  his  Majesty  shall  thinke 
lit  to  award.  And  that  the  whole  matter  be  heard  at  the  Boord  so  soon  as  the  records* 
and  other  necessary  proofs,  shall  be  transmitted  hither  from  y«  Court  of  Admiralty  in 
Nevis,  which  the  said  court  is  hereby  required  to  do  with  all  convenient  speed.  And 
it  was  further  ordered,  that  Captain  Saintlo  do  attend  at  ye  same  time  to  answer  the 
eaid  appeal,  provided  he  be  not  otherwise  hindred  by  his  attendance  on  his  Majesty *8 
service. 

At  the  Court  at  Hampton  Court,  the  16th  of  June,  1687. — Saturday  morn. 
Present, — The  King's  most  excellent  Majesty  in  Council. 
Upon  reading  this  day  at  (he  boord  y  humble  petition  of  Thomas  Cooke,  of  Cork,  iu 
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y  kingdome  of  Ireland,  mo^cfaant,  praying  hia  Majesty  would  be  pleased  to  appomt  a 
day  for  hearing  his  appeal  from  a  judgment  of  condemnation  given  by  his  Majesty's 
Court  of  Admiralty,  in  Nevis,  against  j*  ship  O'Bryen,  her  goods  and  ffnmitore,  taken 
by  C^kt.  St  Loe,  oomander  of  his  Majesty's  ship  j*  Dartmouth,  all  the  prooeodings  of 
the  said  oonrt  being  trsasmittsd  over,  and  the  other  directions  in  this  matter  oomplyed 
with  according  to  the  order  of  this  boord  of  the  27th  of  October  last ;  It  was  ordered 
by  his  Majesty  in  council,  that  a  copy  of  this  petition  be  forthwith  delivered  to  the 
said  Gapt  St.  Loe,  and  that  y*  whole  matter  be  heard  at  this  boord  on  Saturday  the 
2d  of  July  next,  when  both  partys  are  to  give  their  attendance. 

At  the  Court  at  Hampton  Court,  the  2nd  day  of  July,  1687. 
Present, — The  King's  most  excellent  Majesty, 


Lord  Cramcsua, 
Lord  Pbcrjdbkt, 
Lord  Psitv  Sbals. 
Marquib  or  Powis. 
Lord  Cuamhullain, 
Eaalb  or  Pbtbrborow, 


Earm  op  Bathb, 
Karlr  or  Cratbk, 
Farlk  or  RocHssrsB, 


Ld.  Bubop  or  DoKBAU. 
Lord  DARTMOirrs, 
Lord  Godolpbiv, 
Eaalr  or  Plymouth,  Lobd  CniBr  Jcsticb  Ubr- 

EaRLB  or  MiDOLBTO.V,  I  bbrt. 

Ld.  Yirct.  Vrkston,  [ 


Whereas  the  appeale  of  Thos.  Cook,  of  Cork  in  Ireland,  merchant,  from  a  judgement 
of  condemnation  in  the  Court  of  Admiralty  of  Nevisp  against  the  ship  O'Brien,  her  goods 
and  furniture,  taken  by  Capt.  St.  Lo,  commander  of  the  Dartmouth  frigate,  was  this 
day  heard  at  the  boord  by  council  learned  as  well  in  the  behalf  of  the  ssid  Thomss 
Cook  as  in  the  behalf  of  the  said  Capt.  St.  Lo.  His  Majesty  in  council  having  fuUy 
considered  what  was  alleged  on  either  side,  is  graciously  pleased  to  affirm  the  sentence 
and  judgement  of  the  said  Court  of  Admiralty  at  Nevis,  given  against  the  said  ship 
O'Brien,  her  goods  and  furniture,  and  the  said  sentence  and  judgement  b  hereby 
affirmed  accordingly.  And  it  is  ordered  that  the  said  appeal  of  the  sud  Thomas 
Cook  be,  and  the  same  is  hereby,  dismissed  this  boord. 

CovBNTRT. — The  usual  day  of  meeting  to  be  every  Thursday,  in  the  coundl  cham- 
ber, and  oftener  as  he  that  presides  shall  direct,  and  hereof  three  or  more  of  them  to 
be  a  quorum.  And  it  is  further  ordered  that  this  committee,  calling  unto  them  his 
Majesty's  Attorney  General  or  else  his  Majesty's  Advocate,  do  from  henceforward 
hear  all  causes  that  by  way  of  appeal  come  from  Uie  Isles  of  Jersey  and  Guernsey. 
The  orders  whereupon  being  in  due  form,  prepared  by  the  clerk  of  the  council,  are, 
before  they  are  signed,  to  be  read  at  the  council  board,  and  there  approved  of,  that  so 
they  may  receive  the  approbation  and  authority  of  the  whole  council,  which  before 
used  to  pass  distinctly  from  the  committee  only  by  a  derivative  power  from  the  board. 

At  the  Court  at  Whitehall,  the  27th  of  January,  1687. 
It  was  this  day  ordered  by  his  Majesty  in  council  that  all  the  Lords  of  his  Majesty^ 
most  honourable  Privy  Council  be,  and  they  are  hereby  appointed  to  be,  a  Standipg 
Committee  of  this  board  for  trade  and  foreign  plantations. 

At  the  Court  at  Whitehall,  the  31st  October,  1689. 
It  is  this  day  ordered  by  his  Majesty  in  council,  that  from  henceforward  there  be 
not  admitted  above  two  council  to  be  heard  on  a  side  in  any  cause  at  this  board,  and 
but  one  allowed  on  each  side  for  reading  such  evidences  and  proofs  as  there  shall  be 
occasion  to  make  use  of. 
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Att  the  Court  at  Kenaington,  the  lOtb  of  Deeember,  1696. 

Preflent, — The  King's  most  excellent  Majesty  in  Council. 

His  Majesfy  haying  this  day  taken  into  his  Royall  cousideration  the  matter  of  hear- 
ing appealea  from  y  Plantations,  is  pleased  to  direct  and  order  in  oouncill  that  all 
appeals  from  any  of  y*  Plantations  be  heard  as  formerly  by  a  committee,  who  are  to 
report  the  matters  so  heard  by  them,  with  their  opinion  thereupon,  to  his  Majestie  in 
councill.  And  in  order  thereunto  his  Majestie  did  declare  his  further  pleasure^  that 
all  the  Lords  of  the  councill,  or  any  three  or  more  of  them,  be  appointed  a  committee 
for  that  purpose. 

At  the  Court  at  Kensinton,  the  9th  day  of  March,  1698. 

Upon  reading  this  day  at  the  board  a  representation  from  the  Councill  of  Trade  in 
the  words  following  i-^ 

May  it  please  your  Majesty, 

In  obedience  to  your  Majesty's  severall  orders  of  councill  of  the  23d  of  February  lasti 
wee  have  considered  the  petition  of  John  and  Nicholas  Hallam,  and  of  Edward  Palmer 
and  John  Hallam,  inhabitants  of  your  Majesty's  colony  of  Connectioutt,  thereunto 
annexed,  relating  to  two  particular  cases,  wherein  they  complain  of  the  obstructions  of 
justice  in  the  said  colony. 

And  wee  thereupon  most  humbly  represent  to  your  Majesty,  that  tho'  the  right  of 
either  of  the  said  cases  do  not  appear  evident  to  us  by  any  sufficient  proofs,  and  wee 
cannot  therefore  offer  any  opinion  thereupon,  yet  nevertheless  wee  humbly  conceive 
that  upon  what  has  been  set  forth  by  the  fore-mentioned  petitions,  about  the  deniall  or 
obstruction  of  the  course  of  justice  in  your  Majesty's  colony  of  Connecticutt,  your 
Majesty  may  fitly  require  the  governor  and  company  of  the  said  colony  to  take  care 
that  no  such  obstruction  of  the  course  of  justice  be  practised  or  allowed  amongst  them 
but  that  the  respective  cases  set  forth  by  both  the  forementioned  petitions,  and  any 
other  cases  whatsoever  that  may  hereafter  happen  upon  differences  between  man  and 
man  about  private  rights,  be  fairly  heard  and  judged  in  the  proper  methods  in  the 
courts  established  in  that  colony ;  and  that  in  case  the  aforesaid  petitions,  or  any  of 
them,  or  any  other  persons  do  think  themselves  aggrieved  by  the  sentence  or  sentences 
which  may  be  there  given,  they  may  thereupon  be  allowed  to  appeal  unto  your  Majesty 
in  councill,  and  that  the  copies  of  records  and  other  proceedings  in  all  such  respective 
cases  be  transmitted  hither,  in  order  to  a  finall  hearing  and  determination  thereof  by 
your  Majesty  in  councill,  it  being  the  inherent  right  of  your  Majesty  to  receive  and 
determine  appeals  from  all  your  Majesty's  subjects  in  America. 

Which  nevertheless  is  most  humbly  submitted. 

Tankkrvixjje*  JoBiff  PoLLSzrnr, 

Ph.  Meadows,  Hlr.  Hill. 

WiLUAN  BLATBtTATTi 

Whitehall,  March  the  9th,  1698. 

His  Majesty  in  councill  approving  of  what  is  proposed  by  the  Cooneill  of  Trade  in 
their  said  representation,  is  pleased  to  order  that  the  governor  and  oompany  of  the 
colony  of  Connecticutt  be  required  to  take  care  that  no  obstmetion  of  the  course  of 
justice  be  practised  or  allowed  amongst  them ;  but  that  the  respective  cases  mentioned 
in  the  said  representation,  and  any  other  whatsoever  that  may  hereafter  happen  upon 
difTerencee  between  man  and  man  about  private  rights,  be  fSairly  heard  and  judged  in 
tlie  proper  methods  of  the  courts  established  in  that  oolony.  And  in  case  the  peti- 
tioners in  the  aforesaid  causes,  or  any  of  them,  or  any  other  persons,  shall  think  them- 
seWes  aggrieved  by  the  sentence  or  sentences  which  may  be  there  given,  they  may 
thereupon  be  allowed  to  appeal  to  his  Majesty  in  councill.    And  that  copies  of  all 
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recordi  and  other  prooeedings  in  all  sneh  respectiye  cases  be  transmitted  hither,  in 
order  to  a  final  hearing  and  determination  thereof  before  his  Majesty  in  conndll.  And 
tliat  in  all  such  eases,  the  goremor  and  company  of  the  colony  of  Connecticutt  do  take 
notice  that  it  is  the  inherent  right  of  his  Majesty  to  receive  and  determine  appeals 
from  all  his  Majesty's  colonys  in  America ;  and  that  they  do  govern  themselves  aeoord- 
ingly.  And  the  right  honourable  the  Cooncill  of  Trade  are  to  signify  this  his  Majesty's 
pleasure  to  the  governor  and  company  of  the  colony  of  ConnecticnU  acoorduigly. 

At  the  Ck>uncil  Chamber,  Whitehall,  the  18th  day  of  January,  1727. 

By  a  Committee  of  the  Lords  of  his  Majesty's  most  honourable  Privy  Council. 
Their  Lordships  takiug  notice  that  the  meetings  of  this  committee  have  been  fre- 
quently put  off  for  want  of  counsel  to  attend,  whereby  great  delays  have  arisen  in  the 
causes  dei)eDding  before  them,  to  the  obstruction  of  justice  and  detriment  of  the 
suitors  :  Their  Lordships  are  therefore  hereby  pleased  to  declare  and  order,  that  when 
a  day  shall  be  appointed  to  hear  any  appeals  or  complaints,  either  from  ihe  Plantations 
or  fit>m  the  Isles  of  Jersey  or  Guernsey,  or  for  any  other  cause  or  causes  depending 
before  this  committee,  such  pretence  of  want  of  counsel  shall  not  be  allowed  of  as  a 
reason  to  defer  the  hearing  thereof.  Whereof  all  persons  concerned  in  soliciting 
causes  before  this  committee  are  to  take  notice,  and  govern  tliemselves  accordingly. 

At  the  Court  at  St.  James's,  the  10th  day  of  March,  1730. 

Whereas  a  practice  hath  of  late  been  introduced  by  the  parties  who  have  causes 
depending  before  the  council,  to  print  and  deliver  a  state  of  their  case  to  every  privy 
councillor  at  the  time  of  hearing  the  said  causes,  which  printed  cases  have  not  been 
signed  by  any  counsel  learned  in  the  law.  And  whereas  the  same  hath  been  repre- 
sented to  his  Majesty  at  this  board  as  a  very  irregular  and  improper  way  of  proceeding : 
His  Majesty  this  day  took  the  same  into  his  royal  consideration,  and  being  desirous  to 
prevent  the  like  practices  for  the  future,  is  hereby  pleased,  with  the  advice  of  his 
Privy  Council,  to  order  that  no  person  whatsoever  do  presume  to  deliver  any  printed 
ease  or  cases  to  any  Lords  of  the  council,  or  any  committee  thereof,  unless  such  case 
or  cases  shall  be  signed  by  one  or  more  of  the  counsel,  who  shall  attend  at  the  hearing 
of  the  cause. 

At  the  Council  Chamber,  Whitehall,  the  21  st  of  April,  1746. 
By  the  Right  Honourable  the  Lords  of  the  Committee  of  Council  for  Plantation  A&irs. 

It  is  ordered  by  their  Lordships,  that  when  appeals  or  other  causes  are  put  upon  the 
list  of  business  for  hearing  before  this  committee,  that  the  party  or  parties  at  whose 
request  such  appeal  or  cause  is  set  down,  shall  be  in  readiness  to  be  heard  whenever 
their  Lordships  shall  appoint  a  day. 

At  the  Council  Chambers,  Whitehall,  the  9th  of  July,  1751. 

By  the  Right  Honourable  the  Lords  of  the  Committee  of  Council,  for  hearing  Appeals 

from  the  Pbmtations. 

Theb  Lordships,  taking  this  day  into  their  consideration  the  foOowing  order  made 
by  the  Committee  of  Council,  on  the  21st  of  April,  1746,  viz. 

^  That  when  appeals  or  other  causes  are  put  upon  the  list  of  business  for 

hearing,  that  the  party  or  parties  (at  whose  request  such  appeals  or  causes  is 

set  down),  shall  be  in  readiness  to  be  heard,  whenever  the  committee  shall 

appoint  a  day." 

Have  this  day  thought  proper  to  make  the  following  addition  thereto  : — ^That  when 

the  said  appeals  or  causes  shall  have  been  so  put  upon  the  list  of  business  for  hearing, 

the  same  be  heard  in  the  course  they  are  so  set  down,  without  any  further  notice,  order, 

or  direction  of  the  committee  for  that  purpose. 


APPENDIX. — NO.   XI.  807 

At  the  Council  Chamber,  Whitehall,  the  26th  day  of  Aaguist,  1755. 

Whereas  the  Committee  of  Lords  of  the  Privy  Comicil  for  hearing  appeals  from  the 
plantations,  have  represented  to  their  Excellencies,  the  Lords  Jastioes,  (*)  at  this  board, 
that  a  practice  hath  of  late  been  introduced  into  the  Court  of  Chancery,  in  his  Majesty's 
island  of  Jamaica,  of  carrying  on  proceedings  in  causes,  after  appeals  have  been  prayed 
and  actually  allowed  by  the  said  court,  to  his  Majesty  in  council,  from  orders  and 
decrees  made  upon  such  causes  in  the  said  court,  in  the  same  manner  as  if  no  such 
appeals  had  been  prayed  or  allowed  without  waiting  until  his  Majesty's  royal 
determination  has  been  given  on  such  appeals,  and  in  direct  contradiction  to  the  orders 
and  instructions  given  by  his  Majesty,  to  the  Governor  of  that  island,  for  allowing 
appeals  to  his  Majesty  in  council. 

And  although  the  Lords  of  the  Committee  have  upon  all  cases  of  this  kind  which 
have  come  under  their  consideration,  ordered  the  Governor  to  put  a  stop  to  all  further 
proceedings  in  the  said  causes  pending  the  appeals  before  his  Majesty  in  council,  yet 
their  Lordships  conceive  it  absolutely  necessary,  in  order  to  put  a  final  stop  to  a  prac* 
tice  of  this  kind,  so  contrary  to  his  Majesty's  orders  and  instructions,  as  well  as  the 
common  course  of  proceeding  in  all  other  courts  of  judicature,  where  an  appeal  is 
always  allowed  to  be  a  supersedeas  to  all  further  proceedings  in  the  court  from  whence 
the  appeal  is  brought,  (^)  that  some  peremptory  orders  should  be  forthwith  sent  to  the 
Governor  of  Jamaica,  suitable  to  the  occasion,  and  as  might  most  effectually  prevent 
any  further  proceedings  of  this  nature  for  the  time  to  come  ;  and  to  that  end  their 
Lordships  humbly  proposed  that  their  Excellencies  would  be  pleased  to  declare  null  and 
▼oid  1:11  proceedings  of  this  kind  that  have  hitherto  been  carried  on  in  the  said  Court 
of  Chancery,  after  appeals  have  been  granted,  and  pending  such  appeals  before  his 
Majesty  in  council,  except  only  with  regard  to  such  decrees  and  orders  as  might  have 
been  carried  into  execution  upon  the  appellees  having  given  sufficient  security,  to  make 
ample  restitution  of  all  that  the  appellant  should  have  lost  by  means  of  such  final  judg- 
ment or  decree  having  been  so  carried  into  execution,  in  case,  upon  the  determination 
of  such  appeal,  such  final  judgment  or  decree  should  be  reversed,  and  restitution  award- 
ed to  the  appellant.  Their  Excellencies  therefore  do  hereby  require  and  command  the 
Governor  and  Commander-in-Chief  of  the  said  island  of  Jamaica,  for  the  time  being,  to 
pay  for  the  future  a  due  and  exact  obedience  to  the  orders  and  instructions  given  by 
bis  Majesty  upon  this  head,  as  he  will  answer  the  contrary,  and  not  to  permit  or  suffer 
proceedings,  of  any  kind  whatsoever,  to  be  carried  on  in  any  cause  after  an  appeal  has 
been  prayed  and  allowed  to  his  Majesty  in  council,  from  the  decree  or  order  made  in 
such  cause,  except  only  as  is  before  excepted,  with  regard  to  the  carrying  into  execu- 
tion such  final  judgments  or  decrees  as  shall  be  appealed  from,  where  the  appellee 
shall  give  sufficient  security  to  make  ample  restitution  as  aforesaid ;  and  that 
tliis  order  be  entered  in  the  Register  of  the  Court  of  Chancery  in  the  said  island, 
whereof  the  Governor  and  Commander-in-Chief  of  his  Majesty's  said  isUnd  of  Jamaica 
for  the  time  being,  and  all  others  whom  it  may  concern,  are  to  take  notice,  and  to 
govern  themselves  accordingly.  (*) 

At  the  Court  at  St.  James's,  the  12th  of  August,  1795. 

Present — The  King's  Most  Excellent  Majesty  in  Council. 

Whereas  there  was  at  this  day  read  at  the  board,  a  representation  from  the  Right 
Honourable  the  Lords  of  the  Committee  of  Council,  for  hearing  appeals  from  the  plan- 
tations, dated  the  24th  of  last  month,  in  the  words  following,  viz. 

(a)  The  King  being  at  this  time  abroad,  the  (c)  It  would  appear  that  thla  Order  in  Council 
administration  of  the  Qovemment  was  commit-  was  not  transmitted  to  any  of  the  colonies  ao* 
ted  to  Lords  Justices.  quired  in  and  since  1763.    Burge  CoL  Law,  voL  1. 

(b)  This  was  the  rule  at  this  period  in   the  PreL  Treat,  p.  57. 
House  of  Lorda 
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Maj  h  please  jour  Migeetyy 

The  Lords  of  the  Committee  of  Council  for  heariiig  i^peala  from  the  plantatione 
referring  to  their  report  made  to  your  Majesty  in  council  on  the  24th  ultimo,  upon  the 
petition  of  James  Moodyford  Heywood,  Esq^  and  others  from  Jamaica,  beg  leare  to 
represent  to  your  Majesty,  that  this  committee  have  taken  into  further  consideration 
the  order  in  council  made  by  the  Lords  Justices,  on  the  26th  of  August,  1755,  forbidding 
the  Governor  or  Commander-in-Chief  of  the  island  of  Jamaica,  for  the  time  being,  to 
permit  or  suffer  proceedings  of  any  kind  whatsoever,  to  be  carried  on  io  any  cause,  alter 
an  appeal  has  been  prayed  and  allowed  to  your  Majesty  in  council,  from  the  decree  or 
order  made  in  such  cause  (except  only  with  regard  to  the  carrying  into  execution  such 
final  judgments  or  decrees  as  shall  be  appealed  from),  and  it  appearing  to  this  com- 
mittee, that  a  strict  compliance  with  the  terms  of  the  said  order  of  the  Lords  Justices 
has  beeu,  and  will  be  productive  of  great  inconvenience  and  delay.  This  committee 
beg  leave  humbly  to  submit  to  your  Majesty,  that  it  may  be  advisable  for  your  Majesty, 
by  your  order  in  council,  to  authorise  the  Chancellor  of  your  ftlajesty's  island  of 
Jamaica,  for  the  time  being,  that  (notwithstanding  anything  contained  in  the  said  order 
of  the  Lords  Justices),  whenever  the  circumstances  of  the  case  shall  warrant  it,  be  do 
appoint  a  receiver,  or  grant  an  injunction  to  stay  waste  or  proceedings  at  law,  and  to 
give  the  necessary  directions  for  enforcing  the  same,  notwithstanding  the  pendency  of 
an  appeal  to  your  Majesty  in  council. 

His  Majesty  having  taken  the  said  representation  into  consideration,  was  pleased, 
with  the  advice  of  his  Privy  Council,  to  improve  thereof,  and  to  order,  as  it  is  hereby 
ordered,  that  (notwithstanding  anything  contained  in  the  said  order  of  the  Lords 
Justices),  the  Chancellor  of  the  island  of  Jamaica  be  at  liberty,  whenever  the  circum- 
stances of  the  case  shall  wsmmt  it,  to  make  an  order  for  appoinUxig  a  receiyer,  or  grant 
an  injunction  to  stay  waste,  or  proceedings  at  law,  and  to  give  the  neceasaxy  directions 
for  enforcing  such  orders,  notwithstandiug  the  pendency  of  an  appeal  to  his  Majesty  in 
council.  And  his  Majesty  is  further  pleased  to  order,  that  this  order  be  entered  in  the 
Register  of  the  Court  of  Chanoery  in  Jamaica.  Whereof  the  Groveraor,  Lieutenant. 
Governor,  or  Commander-in-Chief  of  his  Majesty's  said  island  of  Jamaica,  for  the  time 
being,  and  all  other  persons  whom  it  may  concern,  are  to  take  notioeaad  goTem  them- 
selves accordingly.  SnPH.  COTHSU.. 
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LORD  BROUGHAM'S  BILL, 

Intituled  **  An  Act  to  alter  and  amend  the  Appettate  JurUdietion  of  the  House  t(f 
Lords,  and  for  certain  other  Purpotet,*'    Presented  in  August,  1834. 

Whereas,  by  an  act  passed  in  the  third  and  fourth  year  of  the  reign  of  his  present 
^^  '  '  Majesty,  intituled  **  An  Act  for  the  better  Administration  of  Justice  in  his  Majesty's 

Privy  Council,"  it  was  amongst  other  things  enacted,  that  the  President  for  the  time 
being  of  his  Majesty's  Privy  Council,  the  Lord  High  Chancellor  of  Great  Britain  for 
the  time  being,  and  such  of  the  members  of  his  Majesty's  Privy  Oouncil  as  should 
from  time  to  time  hold  any  of  the  offices  therein  mentioned,  should  form  a  committee 
of  his  Majesty's  said  Privy  Council,  and  should  be  styled  ^  The  Judicial  Committee  of 
the  Privy  Council :"  and  whereas  it  is  expedient  to  make  certain  provisions  for  the 
more  effectual  hearing  of  appeals  and  writs  of  error  to  the  House  of  Lords,  and  to  give 
such  powers  and  jurisdiction  to  his  Majesty  in  Council  as  herein-after  mentioned  :  be 
it  therefore  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Conunons  in  this  present  Parliament 
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aaeembled,  and  by  the  authority  of  the  same,  that  from  and  after  the  pasaing  of  this  act  Hoase  of 
in  case  -the  Lords  spiritual  and  temporal  in  Parliament  assembled  shall  so  direct,  by  l-orda  may 
any  order  or  orders  to  be  from  time  to  time  made  for  that  purpose,  all  or  any  appeals^  pe^J^J^^ 
writs  of  error,  or  complaints  in  the  nature  of  appeals  or  writs  of  error  whatever,  which,  oial  Commit- 
either  by  virtue  of  this  act,  or  of  any  law,  statute,  or  custom,  may  be  brought  before  *^' 
the  said  Lords,  from  or  in  respect  of  the  decree,  judgment,  determination,  sentence, 
rule,  or  order  of  any  court,  judge,  or  judicial  officer,  and  all  or  any  such  appeals,  writs 
of  error,  or  complaints  in  the  nature  of  appeals  or  writs  of  error  as  are  now  pending  and 
unheard,  shall  be  referred  to,  and  be  heard  by  the  said  Judicial  Committee,  and  a 
report  or  recommendation  thereon  shall  be  made  by  such  Committee  to  the  House  of 
Lords  (the  nature  of  such  report  or  reconunendatian  being  always  stated  in  open  court), 
and  the  said  Lords  spiritual  and  temporal  shall  either  affirm  or  not  the  said  report 
or  recommendation  as  may  be  thought  fit,  and  either  with  or  without  any  hearing  of 
the  case,  or  otherwise  :  provided  always,  that  in  no  case  shall  it  be  lawful  for  any  of  parties  to 
the  parties,  in  any  proceeding  before  the  said  Judicial  Committee  in  pursuance  of  this  appnlootto 
act,  to  apply  for  a  rehearing  before  the  said  House  of  Lords.  rehtmrta^ 

II.  Provided  also,  and  be  it  further  enacted,  that  no  appeal  or  writ  of  error  to  whieh  Certain  writ* 
his  Majesty,  or  bis  Majesty's  Attorney  General  for  the  time  being,  shall  be  a  party,  oferrornotto 
shall  be  referred  to  the  said  Judicial  Committee,  unless  with  the  consent  in  writing  of  i^i^out'oui- 
the  private  party  or  parties  thereto,  such  consent  to  be  indorsed,  in  the  ease  of  an  sent,  &a 
appeal,  upon  the  petition  of  appeal,  and  in  the  ease  of  a  writ  of  error  upon  such  writ,  by 

the  solicitor  and  attorney  respectively  of  such  private  party  or  parties. 

III.  And  be  it  further  enacted,  that  the  Lord  Chancellor,  or  Lord  Keeper  of  that    Chancellor 
part  of  the  United  Kingdom  called  Ireland,  for  the  time  being,  being  a  Privy  Councillor  of  Ireland  to 
of  England,  and  any  person  who  shall  have  held  either  of  such  offices,  shall  for  the  ^^J^  r 
purposes  of  this  act,  and  of  the  said  recited  act  of  the  third  and  fourth  year  of  the  mittee. 
reign  of  his  present  Majesty,  be  one  of  the  said  Judicial  Committee. 

IV.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his  Majesty,  his  heirs  and  nta  Majesty 
successors,  under  his  or  their  sign  manual,  to  appoint  any  person  who  shall  have  held  °>a7  appoint 
the  office  of  Lord  High  Chancellor  of  Great  Britain,  or  of  Lord  Chancellor  of  Ireland,  dentomw 
or  of  Lord  Chief  Justice  of  the  Court  of  King's  Bench  of  England  (being  Peers  of  the  Council. 
United  Kingdom),  to  be  the  Vice  President  of  his  Majesty's  Privy  Council,  who  shall 

have  rank  and  precedence  next  after  the  Lord  Privy  Seal,  and  shall  hold  his  office 
during  his  Majesty's  pleasure. 

Y.  And  be  it  further  enacted,  that  the  course  of  proeeeding  before  the  said  Judicial  Conrae  of 


Committee  in  all  matters  which  shall  be  referred  to  the  said  Committee  in  pursuance  Proceeding 
of  this  act,  shall  be  the  same,  and  the  said  Judicial  Committee  shall  have  the  like  powers  judldai  ^ 
and  authorities  for  the  effectual  hearing  of  such  matters,  as  directed  by  the  said  redted  Committee. 
act  of  the  third  and  fourth  year  of  his  presMit  Majesty,  with  respect  to  appeals  to  his 
Majesty  in  Council 

YI.  Provided  always,  and  be  it  further  enacted,  that  it  shall  be  lawfU  for  the  said  Jndloial 
Judicial  Committee,  by  any  order  or  orders  to  be  made  for  that  purpose,  to  require  the  Ck>mmittee 
attendance  at  the  said  Committee  for  the  purposes  of  this  act  of  any  judge  or  judges  of  tibe^attrad- 
the  Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer,  in  England,  or  of  the  Courts  anoe  of 
of  Session  in  that  part  of  the  United  Kingdom  called  Scotland,  not  being  a  member  or  ^^^^'^ 
members  of  the  said  Privy  Council,  who  shall  thereupon  duly  attend  accordingly ;  and 
ench  arrangements  for  dispensing  with  the  attendance  of  such  judge  or  judges  upon  his 
or  their  ordinary  duties  during  the  time  of  such  attendance  at  the  Privy  Council  as 
aXoresaidt  shall  be  made  by  the  judges  of  the  courts  to  which  such  judge  or  judges 
shall  belong  respectively,  in  regard  to  the  business  of  the  court,  and  so  far  as  relates  to 
Bngland  by  the  judges  of  the  said  three  English  courts,  or  by  any  eight  or  more  of  such 
judges,  indudmg  the  chtefiB  of  such  courts,  and  so  far  as  relates  to  Scotland,  by  the 
judges  of  the  said  Court  of  Session,  or  by  any  seven  or  more  of  such  JQdgea,  including 
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No  appeal, 
Ac.  to  be 
heard  unlees 
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No  appeals 
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error  after 
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Costs  to  be 
taxed. 


As  to  Di- 

Torce. 


the  chielB  of  each  court,  in  regard  to  all  other  doties  as  may  be  neceaGary  or  eonsistent 
with  the  pabhc  aervice. 

VII.  ProTided  always,  and  be  it  further  enacted,  that  no  matter  shall  be  heard,  nor 
shall  any  order,  report,  or  recommendation  be  made  by  the  said  Judicial  Committee, 
on  any  such  appeal  or  writ  of  error,  unless  the  presence  of  the  Lord  High  Chancellor 
of  Great  Britain,  or  of  the  Vice  President  of  ihe  said  Privy  Council  so  to  be  appointed 
by  virtue  of  this  act,  or  of  the  chief  Justice  of  the  Court  of  King's  Bench  for  the  time 
being,  or  of  the  Lord  High  Chancellor  of  Ireland  for  the  time  being. 

VIII.  And  be  it  further  enacted,  that  as  regards  all  appeals  and  writs  of  error  to 
the  House  of  Lords  from  any  order,  decree,  or  judgment  to  be  made  or  pronounced 
after  the  passing  of  this  act,  the  same  shall  be  brought  within  two  years  from  the  time 
of  making  the  order  or  decree  appealed  from  or  pronouncing  the  judgment  in  respect 
of  which  such  writ  of  error  shall  be  brought. 

IX.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his  Majesty,  his  heirs  or 
sucoeesors,  under  his  or  their  sign  manual,  from  time  to  time  to  appoint  a  Registrar  and 
Deputy  Registrar  to  act  as  such  at  the  said  Judicial  Committee  in  all  matters  to  be 
brought  before  the  said  Committee  in  pursuance  of  this  act  or  the  aaid  recited  act ; 
which  officers,  so  to  be  fnm  time  to  time  appointed,  shall  hold  their  respective  olBoes 
during  good  behaviour,  notwithstanding  the  demise  of  his  Majesty,  or  any  of  his  heirs 
or  successors  :  provided  always,  that  it  shall  be  lawful  for  his  Majesty,  his  heirs  or 
sncceasors,  to  remove  either  of  such  officers  upon  a  certificate  from  the  said  Judicial 
Committee  of  some  sufficient  reason^  to  be  named  therein,  for  such  removal,  such  eer- 
tiiicate  to  be  made  after  hearing  the  said  officer  in  his  own  defence. 

X.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judicial  Comnuttee  from 
time  to  time  to  direct  what  duties  shall  be  performed  by  the  said  Registrar  ai^  the 
Deputy  Registrar. 

XI.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his  Majesty,  his  heirs  and 
Bucceasors,  to  appoint  such  Registrar  and  deputy  Registrar,  and  to  grant  a  salary  to 
the  same,  to  be  paid  out  of  the  consolidated  f^d  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  such  salary  not  to  exceed  pounds  for  the  Registrar, 
and  pounds  for  the  Deputy  Registrar  ;  and  that  it  shall  and 
may  be  lawful  for  the  Lords  of  his  Majesty's  Privy  Council  to  aUot  such  portions 
of  the  fees  on  proceedings,  reviewed  at  such  Privy  Council,  to  such  Registrar  or 
Deputy  Registrar,  and  ihe  same  shall  be  deducted  from  the  said  salaries. 

XII.  And  be  it  further  enacted,  that  the  costs  incurred  in  the  prosecution  of  any 
appeal,  writ  of  error,  or  matter  referred  to  the  said  Judicial  Committee,  or  otherwise 
in  pursuance  of  this  act,  shall  be  paid  by  such  party  or  parties,  person  or  persona,  and 
to  be  taxed  by  the  aforesaid  Registrar  or  his  deputy,  in  such  manner  as  the  aforesaid 
Judicial  Committee  shall  by  any  order  to  be  by  them  made  from  time  to  time  direct. 

XIII.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this  act  it  shall 
be  lawful  for  any  person,  being  a  subject  of  this  realm,  or  being  domiciled  in  Great 
Britain  or  Ireland  or  in  any  of  his  Majesty's  dominions  abroad,  who  shall  have 
obtained  a  decree  for  a  divorce  from  bed,  board,  and  mutual  cohabitation  in  the  proper 
Ecclesiastical  Court,  and  shall  have  obtained  judgment  in  an  action  at  law  for  criminal 
conversation,  to  present  a  petition  to  the  House  of  Lords  to  dissolve  the  marriage  of 
such  person,  by  reason  of  adultery  committed  by  his  wife,  and  every  such  petition  shall 
be  referred  to  his  Majesty,  and  by  his  Majesty  to  the  said  Judicial  Committee  acting 
under  the  powers  and  authority  of  the  said  recited  act,  who  shall  hear  and  consider  the 
evidence  and  the  reasons  which  nuty  be  urged  before  them  for  or  against  the  prayer  of 
such  petition,  and  shall  report  thereon  to  his  Majesty  in  Council  accordingly,  who  shall 
thereupon  lay  the  same  before  the  House  of  Lords,  and  for  which  purpose  the  sud 
Judicial  Committee  shall  luive  all  and  every  the  powers  and  authorities  given  to  such 
committee  by  the  said  recited  act ;  and  if  such  Judicial  Committee  shall  report  to  his 
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Majesty  in  Council  that  it  is  fit  that  the  prayer  of  such  petition  ahoald  be  granted,  it 
shall  be  lawful  for  the  House  of  Lords  to  report  back  to  his  Majesty,  and  for  his 
Majesty  by  order  in  council  to  declare,  that  such  marriage  shall  be  absolutely  dissolved, 
and  the  same  shall  thereupon  be  dissolved  accordingly,  as  effectually  aa  if  such  mar- 
riage had  been  dissolved  by  an  act  of  Parliament. 

XIV.   And  be  it  further  enacted,  that  on  the  sentence  for  any  such  divorce  as  His  Hi^esty 
aforesaid,  it  shall  be  lawful  for  his  Majesty  in  Council,  on  the  recommendation  of  the  empoirerod 
said  Judicial  Committee,  to  order  such  conveyances,  settlements,  and  assurances  to  be  orders  as  to 
made  for  the  provision  of  the  parties  divorced,  or  either  of  them,  or  their  issue,  and  to  the  dispoai- 
make  such  orders,  as  to  the  execution  of  any  powers  or  authorities,  and  as  to  the     °  of  tho 
general  disposition  of  the  real  and  personal  property  of  the  wife,  or  of  the  husband  in  the  parties 
right  of  the  wife,  as  to  his  Majesty  in  Council  shall  seem  meet ;  and  for  that  purpose  <3ivoroed. 
it  shall  be  lawful  for  his  Majesty  in  Council  to  declare  any  uses,  trusts,  or  estates, 
created  or  agreed  on  by  any  settlement  or  otherwise  to  be  void,  and  generally  to  do 
and  direct  to  be  done  all  such  matters  and  things  as  may  be  necessary  for  effecting 
any  of  the  purposes  aforesaid,  as  fully  and  effectually  as  the  same  have  or  might  have 
heretofore  been  done  by  authority  of  Parliament. 
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RULES  TOUCHING  LETTERS  PATENT, 

To  be  observed  in  Proceedings  before  the  Privy  Council,  under  the  Act  of  the  bth  ^ 
6lh  of  Will.  IV,,  intituled  ^  An  Act  to  amend  the  Law  touching  Letters  Patent  for 
Inventions." 

I .  A  PASTY  intending  to  apply  by  petition  under  section  2  of  the  said  act  shall  give  public 
notice,  by  adv^ising  in  the  London  Gazette  tbree  times,  and  in  three  London  papers, 
and  three  times  in  some  provincial  paper  published  in  the  town  where  or  near  to  which 
he  carries  on  any  manufacture  of  anything  made  according  to  his  specification,  or  near 
to  or  in  which  he  reades,  in  case  he  carries  on  no  such  manufacture,  or  published  in 
the  county  where  he  carries  on  such  manufacture,  or  where  he  lives  in  case  there  shall 
not  be  any  paper  published  in  such  town,  that  he  intends  to  petition  his  Majesty  under 
the  said  section,  and  shall  in  such  advertisements  state  the  object  of  such  petition, 
and  give  notice  of  the  day  on  which  he  intends  to  apply  for  a  time  to  be  fixed  for 
hearing  the  matter  of  his  petition  (which  day  shall  not  be  less  than  four  weeks  from 
the  date  of  the  publication  of  the  last  of  the  advertisements  to  be  inserted  in  the 
London  Gazette),  and  that  on  or  before  such  day  notice  must  be  given  of  any  oppo- 
sition intended  to  be  made  to  the  petition ;  and  any  person  intending  to  oppose  the 
said  application  shall  lodge  notice  to  that  effect  at  the  Council  Office  on  or  before  such 
day  so  named  in  the  said  advertisements,  and  having  lodged  such  notice  shall  be 
entitled  to  have  from  the  petitioner  four  weeks'  notice  of  the  time  appointed  for  the 

hearing. 

II.  A*  party  intending  to  apply  by  petition,  under  sect.  4  of  the  said  act,  shall,  in 
the  advertisements  directed  to  be  published  by  the  said  section,  give  notice  of  the 
day  on  which  he  intends  to  apply  for  a  time  to  be  fixed  for  hearing  the  matter  of 
his  petition  (which  day  shall  not  be  less  than  four  weeks  from  the  date  of  the  publi- 
cation of  the  last  of  the  advertisements  to  be  inserted  in  the  London  Gazette),  and 
that  on  or  before  such  day  caveats  must  be  entered ;  and  any  person  intending  to 
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•ntor  a  caveat  ahall  enter  the  aune  at  the  GomieU  Office  on  or  before  each  day  so 
named  in  the  said  advertiaements  ;  and  having  entered  ench  caveat  ehall  be  entitled 
to  have  from  the  petitioner  foor  weeks'  notice  of  the  time  appointed  for  the  hearing. 

III.  PetitionB  under  sections  2  and  4  of  the  said  act  most  be  presented  within  one 
week  from  the  insertion  of  the  Isst  of  the  advertisements  required  to  be  pabliahed  in 
the  London  Gazette. 

IV.  All  petitions  must  be  accompanied  with  affidavits  of  advertisements  having  been 
inserted  according  to  the  provisions  of  sect.  4  of  the  said  act,  and  the  1st  and  2nd  of 
these  rules,  and  the  matters  in  such  affidavits  may  be  disputed  by  the  parties  opposing 
upon  the  hearing  of  the  petitions. 

V.  All  persons  entering  caveats  under  sect  4  of  the  said  act,  and  all  parties  to  any 
former  suit  or  action  touching  letters  patent,  in  respect  of  which  petiti<Mis  shall  have 
been  presented  under  sect.  2  of  the  said  act,  and  ,all  persons  lodging  notices  of  oppo- 
sition under  the  1st  of  these  rules,  shall  respectively  be  entitled  to  be  served  with 
copies  of  petitions  presented  under  the  said  sections,  and  no  application  to  fix  a  time 
for  hearing  shall  be  made  without  affidavit  of  such  service. 

YI.  All  parties  served  with  petitions  shall  lodge  at  the  Council  Office,  within  a 
fortnight  after  such  service,  notice  of  the  grounds  of  their  objections  to  the  granting  of 
the  prayers  of  such  petitions. 

YII.  Parties  may  have  copies  of  all  papers  lodged  in  respect  of  any  application 
under  the  said  act  at  their  own  expense. 

VIII.  The  Master  of  the  High  Court  of  Chancery,  or  other  officer  to  whom  it  may 
be  referred  to  tax  the  costs  incurred  in  the  matter  of  any  petition  presented  under  the 
said  act,  shall  allow  or  disallow  in  his  discretion  all  payments  made  to  persons  of 
science  or  skill  examined  as  witnesses  to  matters  of  opinion  chiefly. 

CouncU  Office,  Whitehall,  18th  Nov.,  1835. 

Further  Rule  to  he  obterved  m  Proeeedinge,  fe.,  (as  in  the  titie  to  the  Origmal 

Ruies,) 

A  party  applying  for  an  extenaiou  of  a  patent  under  sect  4  of  the  said  act  must 
lodge  at  the  Council  Office  four  printed  or  written  copies  of  his  f^>ecification,  for  the 
use  of  the  Judicial  Committee.  If  such  specification  shall  have  been  printed  in  some 
publication,  lodging  four  copies  of  the  publication  containing  the  same  will  be  deemed 
sufficient.  In  the  event  abo  of  the  applicants  specification  not  having  been  published 
as  aforesaid,  and  if  the  expense  of  nuUdng  four  copies  of  any  drawing  therein  contained 
or  referred  to  would  be  considerable,  the  lodging  of  one  copy  only  of  such  drawing  will 
be  deemed  sufficient. 

All  copies  mentioned  in  this  rule  must  be  lodged  not  less  than  one  week  before  tfaa 
day  fixed  ft>r  hearing  the  application. 

The  Judicial  Committee  will  hear  the  Attorney  General  or  other  counsel  on  behalf 
of  the  Crown  against  granting  any  application  made  under  either  the  2nd  or  4th  sect, 
of  the  laid  aet|  in  case  it  shall  be  thought  fit  to  oppose  the  same  on  such  behalf. 

Council  Office,  Dec.  21 ,  1835. 
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A. 

AbatefMnttj  do  not  put  an  end  to  the  miit, 
241 ;  death  and  marriage  most  usual  cause 
of,  i'^. ;  to  rerive,  a  petition  necessary,  t6. ; 
title  to  reviye  when  disputed  must  be  eeta- 
bliabed,  242 ;  on  an  allegation  of  illegiti- 
macv,  issue  directed,  ib, ;  abatement  by 
death  of  a  sole  appellant,  243 ;  by  death  of 
one  of  scTeral  appelluits,  ib, ;  by  death  of 
a  respondent,  244 ;  occasionaUy  reviror 
below  necessary,  245 ;  by  marriage  of  a 
female  appellant^  246  ;  queare^  whether  by 
marriage  of  female  respondent,  ib, ;  bank- 
ruptcy  or  insolvency  does  not  abate  the 
appeal,  but  assignees  will  be  made  joint 
appellants,  247 ;  assignees  have  a  right  and 
may  be  required  to  join,  248  ;  they  ought 
to  give  security  by  recognizance,  249 ; 
bankruptcy  of  a  respondent,  26. ;  where  on 
abatement  by  death  the  respondent  is 
abroad,  time  will  be  given  to  revive,  ib. ; 
or  where  the  representative  has  to  be  dis. 
covered,  249  ;  revivor  by  remainderman 
on  death  of  tenant  in  tail,  250  ;  distinctions 
under  this  head,  ib,  ;  form  of  petition  to 
revive,  252 ;  where  original  respondent  has 
answered,  fresh  answer  not  necessary,  252; 
nor  fresh  summons,  ib. 

Abatement  in  EIrror.     See  Error ,  writs  of. 

Abdueliorif  case  of,  642. 

Account^  reference  to  take,  by  order  of  the 
Judicial  Committee  of  Privy  Council,  767. 

Action  eU  law  in  divorce,  4  8  7,  and  see  Damages, 

Adawlut^  Courts  of  Sudder  Dewanny.  See 
East  India  Company. 

Adjournments  of  House  of  Lords,  effects  of 
on  causes,  31. 

Admiralty^  High  Court  of,  in  England,  ap- 
peals from  704  ;  and  see  Ecclesiastical 
Appeals, 

Admiralty,  Vice,  Courts  of,  abroad,  appeals 
from  transferred  to  the  Judicial  Committee, 
688,  704  ;  and  see  Ecclesiastical  Appeals, 

Adultery y  proof  of.  See  Evidence  and  Divorce. 

Advancement  of  causes.  See  Hearings  out 
of  course. 

Advocate,  Lord,  question  as  to  his  right  of 
precedence,  336,  337. 

Advocates,  faculty  of,  their  quarrel  with  the 
Court  of  Session  about  appeals  to  the  Scot- 
tish Parliament,  290 ;  banished  from  Edin- 
burgh, their  subsequent  submission  and 
restoration,  ib, ;  their  banishment  declared 
to  have  been  illegal  by  the  Convention  of 
Estates,  ib. 

Affidavits,  rule  aa  to,  in  the  Privy  Council, 
720. 


Alhwanee  of  writs  of  error,  382. 

Amendments,  petitions  in  the  House  of  Lords 
to  amend  appeal,  154  ;  ditto  answer,  155. 

Amendments  of  Judgments,  See  Rehearings, 

Analysis  of  the  act  establishing  the  Judicial 
Committee  of  the  Privy  Council,  667. 

Anguilla,  appeals  from,  699. 

Antigua,  appeals  from,  700. 

Answer  to  appeal,  order  to  put  in,  141  ;  ser- 
vice of  order,  ib, ;  affidavit  thereof,  142  ; 
formerly  enforced  by  attachment,  159 ; 
special  answers  now  discontinued,  ib. ;  form 
of,  160  ;  where  there  are  several  respond- 
ents, ib, ;  where  abroad,  ib. ;  guardian  ap- 
pointed to  put  in  for  infant,  161  ;  where 
cross  appeal  necessary,  162 ;  want  of,  not 
held  a  contempt,  163  ;  secus,if  respondent 
obtain  time,  164 ;  costs  not  given  to  re- 
spondent not  answering,  ib. ;  entered  nunc 
pro  tunc,  165  ;  to  cross  appeal,  226. 

Antenuptial  incontinence,  inquiry  as  to,  657. 

Appeals  to  the  House  of  Lords  from  courts 
of  equity,  their  origin  and  history,  70 ;  first 
example  of,  72  ;  will  not  lie  for  costs,  94  ; 
nor  from  orders  by  consent,  ib, ;  nor  against 
part  of  a  decree  after  appellant  has  ob- 
tained a  reversal  of  another  part,  95  ;  but 
may  be  brought  on  interlocutory  matter, 
94 ;  form  of,  131  ;  counsel's  signature  to, 
133 ;  engrossment  of,  139  ;  presentation 
of,  140. 

Appeals,  Cross,     See  Cross  Appeals. 

Appeals,  Scotch.    See  Scotch  Appeals. 

Appeals,  in  Privy  Council,  705. 

Appeal  Committee,  in  the  House  of  Lords, 
account  of,  33. 

Appellate  Jurisdiction,  See  History  of  the 
Jurisdiction  on  English  and  Irish  Appeals, 
70  ;  History  of  Jurisdiction  on  Scotch  Ap- 
peals, 285 ;  History  of  Jurisdiction  on  Writs 
of  Error,  349 ;  and  Origin  of  the  Appellate 
Jurisdiction  of  the  Privy  Council,  671. 

Appendix  to  Printed  Cases.  See  Printed 
Cases. 

Apsley,  Lord  Chancellor.  His  opinion  as 
to  the  effect  of  an  appeal  in  staying  pro- 
ceedings below,  234. 

Aquitaine,  petitions  from,  6. 

Arches,  Court  of,  Canterbury,  appeals  from, 
704. 

Assent  of  the  Sovereign  to  the  judgments  of 
Parliament,  2. 

Assessors  of  the  Judicial  Committee  of  the 
Privy  Council,  698. 

Assignees  of  a  bankrupt  appellant  ought  to 
give  security  by  recognisance  in  the  House 
of  L'wdi*,  249. 
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A$$ignm^fii  of  Errors,  393 ;  and  see  Error, 
writs  of. 

Auistani  elerks.    See  Clerks,  Assistant. 

Assistants  of  the  House  of  Lords,  35  ;  their 
attendance  required  by  writ  of  assistanoei 
t^. ;  how  summoned  originally,  36 ;  con- 
nexion between  the  House  and  assistants, 

37  ;  ordered  constantly  to  attend,  ib. ;  or- 
dei^  back  from  York  as  delinquents,  ib. ; 
a  committee  authorised  to  call  all  the 
judges  and  King's  counsel  as  assistants, 

38  ;  all  the  new  judges  and  barons  to 
have  writs  of  assistance,  ib. ;  one  judge  of 
every  bench  ordered  to  attend  as  such,  ib. ; 
Chancellor  to  move  the  King  for  writs  of 
assistance  to  the  judges,  39 ;  report  by 
Chancellor  that  writs  were  ordered,  ib. ; 
ordered  to  attend  according  to  their  duty, 
ib. ;  one  of  them  arraigned  before  the 
Commons — Lords  allow  him  to  do  therein 
as  he  thought  fit,  ib. ;  one  judge  of  each 
court  at  Westminster  to  attend  House 
during  term,  i^. ;  judges  observed  not  daily 
to  attend  as  they  ought,  ib. ;  ordered  all  to 
attend  next  day,  and  not  to  ^o  away  till 
rising  of  the  House,  ib. ;  reprimanded  by 
Lord  Keeper  Soroers,  ib. ;  again  ordered  to 
attend,  and  again  reprimanded,  40  ;  their 
duties  for  upwards  of  a  century  and  a  half 
exclusively  performed  by  the  judges,  46  ; 
what  those  duties  are,  ib. ;  of  late  their 
attendance  only  occasional  and  when  spe- 
cially summoned,  47 ;  mode  of  specially 
summoning  them,  ib,;  where  they  sit  as 
assistants,  ib. ;  deliver  no  opinion  till  re- 
quire4  so  to  do,  ib. ;  when  made  peers, 
judges  no  longer  officiate  as  assistants,  ib. ; 
assistants'  opinion  given  in  the  abstract, 
ib. ;  their  opinions  how  delivered,  ib. ; 
when  unanimous,  48 ;  when  conflicting, 
ib. ;  when  they  differ,  their  opinions  deli> 
vered  seriatim,  with  their  reasons,  49 ; 
their  opinions  do  not  govern  the  House, 
t^. ;  officiate  on  parliamentary  impeach- 
ments and  trials  of  peers,  50 ;  assist  in 
legislation,  51  ;  originally  prepared  all  bills 
for  new  laws,  ib. ;  but  now  merely  advise 
when  required,  52 ;  private  bills  referred  to 
them,  ib. ;  have  declined  to  answer  questions 
likely  to  come  before  them  in  courts  below, 
ib. ;  have  decluied  to  answer  questions  not 
affecting  the  construction  of  existing  acts 
of  Parliament,  53  ;  precedents  showing  that 
they  formerly  did  advise,  without  regard 
to  these  distinctions,  upon  all  questions 
propounded  to  them,  ib, ;  cases  in  which  an- 
swers to  questions  on  bills  were  not  insisted 
on  from  them,  57  ;  why  the  judges  of  the 
superior  courts  of  Scotland  and  Ireland  do 
not  attend  as,  ib. ;  Scotch  judges  summoned 
to  give  evidence  in  1807,  58;  Scotch 
judges,  whether  they  are  entitled  to  sit 
on  the  woolsack  as,  59  ;  officiate  as 
attendants  in  carr}'ing  messages  and  bills 
affecting  the  prerogative  to  the  Lower 
House,  61. 

Attendants  of  House  of  Lords,  66. 

Attorney^  power  of,  where  petition  for  leave 
to  bring  in  a  bill  of  divorce  is  signed  by 
attorney,  the  signatures  of  the  petitioner 


and  of  the  attesting  witneeses  to  the  power 
must  be  proved,  668. 

AttomeyGeneraly  assistant  of  the  House  of 
Lords,  35  ;  his  duties  as  assistant  formerly 
disqualified  him  from  sitting  in  the  House 
of  Commons,  42 ;  standing  order  prevent- 
ing him  and  other  assistants  from  being  of 
counsel  at  the  bar  of  the  House  for  any 
private  party,  43  ;  address  ordered  to  his 
Majesty  for  Attorney-General's  attendance 
as  an  assistant,  ib.  *,  committee  of  inquiry 
respecting  him,  ib. ;  amendment  of  stand- 
ing order  respecting  him  and  the  other 
assistants,  44  ;  on  tnal  of  a  peer  Attorney- 
General  to  sit  within  the  bar,  unless  he  be 
a  member  of  House  of  Commons,  and  tiien 
to  be  without  the  bar,  44,  note. 

Auditores  Quarelarum,  8. 

Australia,  appeals  from,  700. 

Australia,  Western,  appeals  from,  ih. 

Aylesbury  Election  Case,  vituperation  of  the 
Lords'  appellate  jurisdiction  by  the  House 
of  Commons,  90,  note. 

Award  made  a  Rule  of  Court,  not  appeal- 
able, 95. 

B. 

Bacon,  Lord  Chancellor,  sequestered  firom 
Parliament,  20. 

Bahamas,  appeals  from,  700. 

Balfour,  Lord  President  of  the  Court  of 
Session,  quoted,  289 ;  remarkable  incidents 
in  his  lUe,  t6.,note. 

Bankruptcy  of  an  appellant  does  not  abate  suit, 
247  ;  but  assignees  may  join  as  appellants, 
ib. ;  petition  for  leave  to  join,  248  ;  i^pel- 
lant  by  bankruptcy  does  not  cease  to  be  a 
party,  ib.  ;  where  respondent  prays  that 
appellant's  assignees  may  be  summoned, 
he  ought  to  pray  also  that  they  give  secu- 
rity by  recognisance,  249 ;  orders  on  motion 
or  petition  in,  not  appealable,  96. 

Barbadoes,  appeals  from,  700. 

Bastardtzing  clause  in  divorce  bill,  505,  590, 
606. 

Bengal,  appeals  from,  700 ;  and  see  East 
India  Company. 

Berbice,  appeals  from,  ib. 

Bermuda,  appeals  from,  ib. 

Bigamy,  on  proof  of  adultery  and  bigamy 
against  wife  bill  of  divorce  passed,  666  ;  bill 
passed  on  similar  proof  against  husband,  667. 

BUls,  precedents  showing  that  the  asdstants 
of  the  House  of  Lords  formerly  advised  on 
the  passing  of,  53. 

Black  Bod,  GenUeman  Usher  of,  his  office 
and  duties  in  the  House  of  Lords,  68  ; 
Yeoman  Usher  of,  69. 

Bombay,  appeals  frofti,  700;  and  see  Ecist 
India  Company. 

Brecon,  Chancery  of,  appeals  from,  90. 

Brougham,  Lord,  sat  once  as  Speaker  of 
House  of  Lords  while  a  commoner,  23  ;  sat 
next  day  as  a  peer,  24,  note  ;  his  speech  in 
Mrs.  Moffatt's  case  of  divorce,  481  ;  his 
general  observations  on  claim  of  the  wife, 
485  ;  his  bill  to  amend  appellate  jurisdic- 
tion of  House  of  Lords,  Appendix,  No.  xti. 

Brunswick,  appeals  from,  700. 
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Canadas,  the,  appeals  from,  700. 

Cape  of  Good  Hope,  appeals  from,  701. 

Catei,  printed.     See  Printed  Cases, 

Ceylon,  appeals  from,  701. 

Certificate  from  court  below  to  Privy  Ck>ancil 

as  to  point  of  practice,  767. 
Certiorari,  writ  of.    See  Error,  writ  of,  pro- 
ceedings on. 
Chairman,  sessional,  of  committees  of  the 

House  of  Lords,  62  ;  his  counsel,  ib. 
Chancellor  of  Great  Britain,  to  certain  in- 
tents Lord  Chancellor  of  Ireland,  20,  note  j 
if  a  member,  takes  his  place  in  the  House 
of  Lords  as  head  of  the  peerage,  24. 
Chancery,  Masters  in,  receivers  of  petitions, 
6  ;  common-law  or  petty-bag  side  of,  error 
from,  to  the  House  of  Lords,  362, 369. 
Channel  Islands,  yas^ce  anciently  dispensed 

to  them  in  the  Court  of  Parliament,  683. 
Charles  II.,  letter  from,  to  the  Court  of  Ses- 
sion, 289. 
Chester,  Vice-Chancellor,  appeals  from,  90. 
Christopher.     See  St.  Christopher. 
Church  Discipline  act,  courts  held  under, 

appeals  from,  704. 
Clerk  of  the  Parliaments,  63  ;  and  see  Par- 
liaments. 
Clerks,  assistant,  of  House  of  Lords,  duties, 

65  ;  registrars  of  House,  ib. 
Collttsion  in  divorce,  528,  578,  582,  583.  584. 

593,599,661. 

Commission,  when  Great  Seal  in,  who  usually 

appointed  Speaker  of  Lords,  21  ;  power  of 

Judicial  Committee  to  take  evidence  by, 

692  ;    and  see  Analysis  of  the  Judicial 

Committee  Act, 

Committee  of  petitions,  15 ;  for  judicature,  ib. 

Committees,  sessional  chainnan  of,  62  ;  his 

counsel,  ib. 
Committee  of  whole   House,  appeal    heard 
before,   16 ;  of  Lords  known  by  title  of 
Appeal  Committee,  33  ;  what  matters  re- 
ferred to  them,  ib. ;  their  duties  and  powers, 
t*.  ;   Counsel  never  appear  before  them, 
but  agents  heard  on  both  sides,  ib,  ;  sit- 
tings not  fixed,  ib. 
Commons,  House  of,  participation  in  judg- 
ments of  Parliament  negatived,  3  ;    true 
era  of,  3,  note  ;  their  acquiescence  in  the 
Lords'    appellate  jurisdiction,   89;    their 
rules  and  proceedings  on  divorce  bills,  543. 
Common  Pleas ^  Justices  of,  assistants  of  the 

House,  35  ;  and  see  Assistants. 
Concilium  Regis  ordinarium,  8,  36,  and  see 
Origin  of  Appellate  Jurisdiction  of  Privy 
Council, 
Concilium  Magnum^  3  ;   and  see  Origin  of 

Appellate  Jurisdiction  of  Privy  Council, 
Condonation,  606,  627,  630,  660,  663. 
Consent,  order  by,  not  appealable,  but  objec- 
tion may  be  waived,  94. 
Com^isiory  and   Chanoeri/  Courts  of  York, 
appeals  from,  704  ;  and  see  Ecclesiastical 
Appeals. 
Contempt,  whether  an  appeal  will  lie  on  an 

order  of  commitment  for,  96. 
Contents,  on  division  in  the  House  of  Lords, 

go  below  the  bar,  26. 
Convention  of  Estates  in  Scotland,  their  de-  | 


claration  respecting  the  banishment  o/  \he 
advocates  from  Edinburgh,  and  as  to  the 
right  of  appealing  to  the  Scotch  Parlia- 
ment, 290. 
Costs,  appeal  will  not  lie  for  costs  alone,  94  ; 
but  costs  may  be  considered  when  the 
appeal  is  on  otlier  matters,  ib. ;  where 
awarded  by  statute,  a  judgment  refusing; 
them  is  appealable,  94  ;  execution  directed 
against  a  married  woman  for  payment  of 
costs,  273  ;  on  failure  by  appellant  to  pay 
costs  awarded.  House  will  refuse  to  hear 
the  appeal,  274  ;  securities  for,  on  appeals 
to  the  Privy  Council,  707,  760,  769 ;  in 
error,  see  Error,  writs  of. 
Costs  of  appeals  in  the  House  of  Lords,  cer-  f^aac^e/t^^^ 
tificate  respecting,  266 ;    incidental  costs  ^ 

before  hearing  awarded  to  either  party, 
267;  but  costs  on  merits  never  to  an 
appellant,  ih. ;  costs  below  occasionally 
awarded  to  an  appellant,  t^. ;  respondent, 
in  case  of  affirmance,  ordinarily  held  enti- 
tled to  costs,  269;  but  not  if  he  have 
failed  to  answer,  ib. ;  where  not  awarded 
to  respondent  below,  ib.  ;  case  of  a  pur- 
diaser,  t/i. ;  how  recovered.  270  ;  order  to 
estreat  recognisance,  ib. ;  in  case  of  a  sub- 
stitute, ib, ;  separate  arrangement  between 
respondent  and  appellant  will  relieve  the 
substitute,  271 ;  proceedings  on  estreat  of 
recognisance,  ih, ;  committal  of  party  re- 
fusing to  pay  as  for  contempt,  1 6.  ;  remit 
to  court  below  to  compel  payment  of  costs, 
272. 

Counsel,  signature  to  appeal,  133  ;  certificate 
of  reasonable  cause,  ib,  and  134 ;  precedents 
for  enforcing  the  standing  orders  against, 
ib. ;  forging  names  to  an  appeal,  137 ; 
must  sign  printed  cases,  183 ;  affixing 
their  names  without  authority,  184  ;  cir- 
culating observations  not  signed  by,  187  ; 
inserting  matter  expunged  by,  188 ;  who 
are  members  of  the  House  of  Commons 
nuty  plead  before  the  House  of  Lords 
except  in  matters  legislative,  203  ;  what 
counsel  plead  before  House  of  Lords,  203  ; 
number  allowed  to  be  heard,  205 ;  addi- 
tional counsel  allowed  under  special  circum- 
stances, ib.\  previous  application  necessary, 
ib. ;  certificate  of,  in  Scotch  appeals,  305 ; 
precedence  of,  in  arguing  Scotch  causes,  336. 

Councils,  Great,  of  the  Realm,  identified 
with  the  House  of  Lords,  1  ;  and  see 
Origin  of  Appellate  Jurisdiction  of  the 
Privy  Council, 

Coverture,  notwithstanding  plea  of,  execution 
directed  to  enforce  payment  of  costs,  273. 

Cozens,  Bishop,  his  argument  for  divorce, 
554. 

Cranmer,  Archbishop,  commission  to  him  and 
others  to  reform  the  law  of  divorce,  467  ; 
his  opinions  on  the  subject  of  divorce,  470. 

Creditor,  'coming  in  under  a  decree,  may 
appeal  against  disallowance  of  his  claim 
by  the  Master,  106. 

Cross  Appeals,  when  necessary,  225  ;  liable 
to  same  objections  as  original  appeals,  226  ; 
form  of  cross  appeal,  ib. ;  of  answer  there- 
to, 227  ;  printed  cases  in,  227  ;  cross  ap- 
peals out  of  time,  ib. ;   recognisance  on. 
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228 ;  defects  eomctad  as  in  origin*!  ap- 
peals, 229. 

Cro$s  VTriti  <^  Errar^  42Z. 

Crownt  Clerk  of  the,  his  duties  in  the  House 
of  Lords,  65. 

D. 

DamoffM  for  adultery,  487  ;  full  amount  not 
levied,  602  ;  not  levied  by  reason  of  writ  of 
error  from  judgment  upon  the  verdict,  614  ; 
House  not  satisfied  with  exertions  made  to 
'  recover,  615  ;  proof  required  not  only  that 
they  were  band  fd9  paid,  but  that  they  were 
hand  fid$  retained,  624  ;  inquiry  by  the 
House  as  to  recovery  of,  on  divorce  bill, 
644 ;  case  in  which  necessary  to  proceed 
to  outlawry  against  adulterer,  651 ;  case  in 
which  divorce  bill  passed,  althou^  pay- 
ment  of  damages  not  applied  for,  656 ; 
where  adulterer  unascertainable,  action  at 
law  dispensed  with  in  divorce  bills,  663. 
See  chapter  on  **  The  Action  at  Law,"  487. 

Daniel^  Mr.  His  argument  against  enrol- 
ment considered,  122. 

Dean  of  FoeuUffy  question  as  to  his  right  to 
lead,  337. 

Decreet  appellant*s  duty  to  bring  up,  196. 

DelegaUi^  Court  of  Appeal  &om,  to  the 
Lords,  90 ;  High  Court  of,  its  powers 
transferred  to  the  Privy  Council,  688,  note. 

Delay f  consequences  of,  m  divorce  bills,  664, 
666. 

Delays  uf  Justice,  court  for  prevention  of, 
13  ;  might  sit  daring  recess  of  Parliament, 
ir>,  see  note. 

Demerara,    See  Guuma,  British. 

Denmanf  Lord,  appointed  Speaker  of  the 
House  of  Lords,  22. 

Deputy  Speaker  appointed  by  commission 
from  the  Crown,  in  room  of  Lord  Chan- 
cellor, or  Lord  Keeper,  19  ;  on  whom  office 
of,  generally  conferred,  20  ;  of  late  custo- 
mary to  appoint  several  deputy  speakers, 
21 ;  order  of  precedence  Among  them,  t6. 

Dissents  injudioiOt  28. 

Dissolutions  qf  Parliament,  effects  of,  on 
causes,  31. 

Divorce,  judicial  and  legislative,  465;  at- 
tempts to  reform  law  of,  467;  their  £ulure, 
ib. ;  case  of  Marquis  of  Northampton,  468  ; 
opinion  of  Cranmer,  470;  doctrine  of  in- 
dissolubility of  marriage  established,  4'1  ; 
case  of  Lord  Roos,  ib.  ;  of  Lord  Maccles- 
field,  ib.  ;  of  Duke  of  Norfolk,  ib, ',  bills  of 
divorce  by  the  wife,  475  ;  case  of  Mrs. 
Addison,  475 ;  of  Mrs.  Tnrton,  478  ;  of 
Mrs.  Battersby,  479  ;  of  Mrs.  Teush,  ib, ; 
of  Mrs.  Mofiatt,  481  ;  general  reflections 
as  to  claim  of  wife,  482  ;  observations  by 
Lord  Brougham,  485  ;  proceedings  com- 
mence in  House  of  Lords,  501 ;  petition 
for  leave  to  bring  in  the  bill,  502  ;  bill 
of  divorce,  502,  &c.  ;  form  of  petition 
for  leave  to  bring  in  bill  where  husband 
complainant,  512  ;  form  of  bill  where  hus- 
band compkunant,  513  ;  form  of  bill  where 
wife  complainant,  516  ;  general  preparation 
of  case,  519  ;  official  transcript  of  eccle- 
siastical proceedings,  ib,  ;  of  presenting 
petition  and  official  transcript,  520 ;    of 


bringing  in  bill,  and  first  reading  thereof, 
521 ;  report  of  proceedings  at  law,  522 ; 
notice  of  second  reading,  ib, ;  substitutional 
service  thereof,  524  ;  of  attendance  of  wit. 
nesses,  527 ;  production  of  documents,  528 ; 
proof  of  the  marriage,  see  Marriage  i  ver^ 
diet  at  law,  see  Damaget;  ecdesiastical 
sentence,  496;  may  be  appealed  from, 
497  ;  inquiry  whether  an  appeal  from  the 
ecclesiastical  sentence  was  merely  for  de- 
lay, and  bill  ordered  to  lie  on  table  till 
determination  of  the  appeal,  498  ;  ecclesi- 
astical sentence  i4>pealed,  bat  proceedings 
on  bill  not  stayed,  ib. ;  proof  of  adultery, 
535,  582  ;  w&e's  confession,  631  ;  evi- 
dence of  the  fact  of  adultery  never  dis- 
pensed with  when  attainable,  t^. ;  letters 
of  wife  received  in  evidence,  615  ;  a  letter 
by  wife  to  husband,  directed  to  be  deiiveied 
on  her  death,  not  receivable  as  evidence  of 
adultery,  585  ;  a  witness  examined  in  ec- 
clesiastical court  having  died,  her  deposition 
read,  577,  583  ;  letters  by  adulterer  to  the 
wife,629;  French  witness  examined  through 
an  interpreter,  581 ;  variance  of  testimony 
before  sheriff  and  before  House  of  Lords, 
627 ;  attendance  of  the  petitioner  to  be 
examined  on  second  reading,  528,  624 ; 
petitioner  examined  on  second  reading, 
537,  587,  606 ;  attendance  on  the  second 
reading  dispensed  with,  633  ;  second  read- 
ing, 537 ;  committee,  %b, ;  provision  for  tlie 
wife,  ib.,  573, 576;  report  and  third  reading, 
543  ;  sent  to  Commons,  ib, ;  rules  and  pro- 
ceedings there,  ib. ;  returned  from  Com- 
mons, passed,and  royal  assent,  546 ;  Indian 
divorces,  547  ;  resolution  against  proxies, 
570,  572  ;  adultery  of  wife  with  her  uncle, 
590 ;  voluntary  appearance  of  the  uncle, 
and  denial  of  the  charge,  ib. ;  cases  of 
separaUon  before  adultery,  587,  588,  589, 
592,  600, 634,  637  ;  bill  by  the  wife  against 
the  husband  for  incest  widi  her  sister,  594, 
see  Index  to  cases  of  Mrs.  Addison  and 
Mrs.  Turton  ;  clause  depriving  husband  of 
custody  of  his  children,  598 ;  bastardizing 
clause,  505,  590,  600 ;  clause  to  prevent 
wife  from  marrying  paramour  during  life  of 
the  petitioner  negatived,  593 ;  clause  to  pre- 
vent wife  from  marrying  during  husband's 
(petitioner's)  lifetime  negatived,  598  ;  to 
prevent  marriage  of  the  paramours  re- 
tained, ib.  ;  bill  passed  witJiout  judgment 
at  law,  or  sentence  ecclesiastical,  574. 

IHffOree  bills,  standing  orders  of  House  of 
Lords  upon,  Appendix,  No.  YI.,  791. 

Doctors  Commons,  two  appeals  from,  to  the 
Lords,  90. 

Documents,  no  general  rule  as  to  selection  of, 
for  hearing,  on  appeals  in  the  House  of 
Lordsy  196  ;  authenticity  not  formally 
proved  in  English  causes,  ib, ;  but  formal 
proof  required  in  Irish  causes,  197 ;  agree- 
ments to  dispense  therewith,  ib.  ;  prece- 
dents for  production  of,  in  original  and  in 
transcript,  198  ;  duties  of  registrar 
specting,  201. 

Dominica,  appeals  from,  701. 

Due  prosecution.    See  Prosecution* 

Durham,  chancery  of,  appeals  from,  90. 
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East  India  Company^  appeals  from  territo- 
ries of,  701  ;  course  of  proceeding,  725 ; 
right  of  app^Js  under  the  charters  of  Ben- 
gal, Madras,  and  Bombay,  729. 

Ecclesiaatical  Appeals,  742  ;  iimitation  of 
time  for  bringing,  i6. ;  mode  of  proceeding, 
ib,  ;^  hearing,  743  ;  act  tnmsferring  juris- 
diction of  delegates  to  the  Priry  Council, 
ib, ;  sections  of  3  &  4  Will.  4,  c.  41,  appli- 
cable to,  745  ;  orders  in  council,  746 ; 
points  of  practice,  749. 

£oelesiasiieal  JurianUcHon,  two  appeals  in- 
volving question  of,  dismissed  from  House 
of  Lords,  90 ;  report  from  committee 
upon,  91,  note ;  of  the  Judicial  Committee, 
704. 

£cclesiasHetU  Sentence,  496 ;  and  see  Divorce. 

Seeiesiatticai  [foreign)  Courts,  appeals  from, 
to  the  Pri^  Council,  704. 

Edward  I,  frequently  presided  at  judicial 
delibevations  of  his  Pu^aments,  2. 

Eltynge  on  Parliaments,  extract  £rom,  Ap- 
pendix, No.  III.,  784. 

Engrossments,  clerk  of,  65. 

Enrolment  of  decree  and  orders  necessary, 
118  ;  whether  by  Lord  Chancellor,  Vice. 
Chancellors,  or  Master  of  the  Rolls,  122. 
See  Andrewes  «.  Walton,  note  to  preface. 

Enrolments,  clerk  of,  65. 

Equality  of  rotes  same  in  effect  as  maiority 
of  not-contenta,  27;  case  (Alexander  v. 
Montgomery)  where  four  were  for  revers- 
ing and  four  for  affirming,  28. 

Equity,  every  court  of,  in  the  kingdom  sub- 
ject to  the  review  of  the  House  of  Lords, 
90 ;  the  only  couxts  in  England  or  Ireland 
liable  to  review  in  Lords  by  appeal,  93. 

Error,  writ  of,  in  Parliament,  history  of, 
349 ;  ancient  course  of  proceeding  upon, 
ib, ;  from  Irish  House  of  Lords,  ib. ;  consi- 
dered a  writ  of  right,  361 ;  confined  to 
matters  of  law,  362  ;  &om  what  courts  it 
will  lie,  ib. ;  lixnitation  of  time  for  bringing, 
364 ;  can  be  brought  against  definitive  judg- 
ments only,  94  ;  form  of  bringing  up  the 
writ  and  record,  383  ;  formerly  original 
record  brought  up,  but  now  transcript  only, 
ib. ;  mode  of  presenting  English  writs  of 
error,  384 ;  Irish  do.,  386 ;  Scotch  do.,  387; 
where  there  is  bill  of  exceptions,  ib.  ;  case 
of  plaintiff  delaying  to  bring  in  the  writ, 
388 ;  where  original  record  is  lost  or  da- 
maged, 390 ;  where  writ  and  transcript 
destroyed,  392  ;  of  assigning  errors,  393  ; 
form  of  assignment  of,  397  ;  certiorari,  writ 
of,  on  allegation  of  diminution,  399  ;  not 
granted  till  errors  assigned,  400 ;  nor  after 
plea  in  nullo  est  erratum,  ib. ;  precedents 
as  to  certiorari,  402  ;  certificate^  of  certio- 
rari, 404  ;  of  joinder,  406 ;  printed  cases, 
rules  respecting,  413 ;  hearmg,  415 ;  at- 
tendance of  judges,  416 ;  judgment,  ib.  ; 
costs,  420 ;  liability  of  bail,  421 ;  cross 
writs  of  error,  423 ;  judgment  of  non  pros., 
425 ;  abatement  of  writ  of  error,  426 ;  with, 
drawing  writ  of  error,  428. 

Evesham,  battle  of,  true  era  of  the  House  of 
Commons,  3. 

Evidence  upon    appeals,  in    the  House  of 


Lords,  must  be  the  same  as  below,  171 ; 
formerly  witnesses  examined,  ib.;  true 
principle  gradually  established,  excluding 
all  evidence  not  previously  submitted 
to  the  court  below,  174 ;  on  new  evi* 
denoe  remit  made,  175  ;  application  for 
remits  to  consider  new  evidence  not  fa- 
voured, 176 ;  where  evidence  rejected  below. 
House  will  consider  whether  it  would  have 
made  a  difference  in  the  decree,  177  ; 
modification  of  rule  against  reception  of 
new  evidence,  ib. ;  rule  against  new  evi* 
dence  will  not  prevent  House  from  asking 
additional  information  when  necessary, 
even  as  to  points  arising  subsequently  to 
the  appeal,  179;  after  appeal  tendei'ed, 
court  below  cannot  without  leave  expunge 
any  part  of  evidence,  181 ;  on  suspicion  of 
forgery  prosecution  by  Attorney-General 
ordered,  ib.  ;  what  should  be  printed  in 
the  cases,  191. 

Evidence  in  the  Privy  Council,  765. 

Evidence  of  adultery,  535 ;  received  de  bene 
esse,  till  determination  of  writ  of  error 
brought  from  judgment  on  verdict  for  da- 
mages,614 ;  variance  of  testimony  before  the 
sheriff  and  before  the  House  of  Lords,  627  ; 
declaration  by  the  House  of  Lords  that  thev 
were  not  bound  by  the  same  evidence  which 
had  satisfied  the  court  of  law  and  ecclesi- 
astical court,  ib. ;  which  had  satisfied  jury 
and  ecclesiastical  court  not  satisfactory  to 
the  House,  605;  of  the  fact  of  adultery 
never  dispensed  with  when  attainable,  631 ; 
letters  by  wife  confessing  adultery,  606, 
609,  615,  631,  654 ;  a  letter  by  wife  to 
husband,  directed  to  be  delivered  on  her 
death,  not  receivable  as  evidence  of  adnl- 
tery,  585  ;  letter  of  wife  to  adulterer  re- 
ferred to  as  part  of  res  gesttv,  651 ;  letters 
by  adulterer  to  the  wife,  629  ;  proof  of  a 
wife's  oral  confession  of  adultery  received, 
655 ;  precedents  for  using  minutes  of  for. 
mer  session  as,  647, 657  ;  and  see  Divorce. 

Exceptions,  bill  of,  in  error,  387  ;  appeal 
upon,  under  Scotch  jury  statutes,  31 1, 316 ; 
and  see  Scotch  Appeals. 

Exchequer,  barons  of,  assistants  of  the  House, 
35. 

Exchequer  Chamber  (England),  error  from, 
to  we  House  of  Lords,  362,  367.  See 
Error. 

Exchequer  Chancer  (Ireland),  error  from, 
362,377.     See  ^rror. 

Exchequer,  Court  of,  in  Scotland,  appeals 
from  the  equity  side  of,  285,  293,  296  ; 
writs  of  error  from  the  common  law  side 
of,  362,  379.     See  Error. 

Exchequer  and  Prerogative  Courts  of  York, 
appeals  from,  704. 

Execution  of  Judgment  on  appeal,  not  neces- 
sary to  make  simple  affirmance  a  rule  of 
court  below,  275  ;  unless  where  a  stay  of 
proceedings,  276 ;  but  otherwise  where 
anything  to  be  done,  ib.  and  277  ;  on  abate- 
ment of  the  judgment  on  appeal,  suit  must 
be  revived  below,  278. 

Execution,  appeal  against,  in  Privy  Council, 
764. 

So 
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F. 


Faevliy,  Dean  of,  his  precedence,  336-7. 
Faeiy  appeal  in  Privy  Council  as  to  matter 

of,  767. 
Forgery  of  counscPs  names  to  an  appeal,  137. 
Fori  St.  George,  Madras.     See  Eatt  India 

Company. 
Fori  William  in  Bengal.     See  Eatt  India 

Company, 
Foster,  Judge,  assistant,  ordered  back  from 

York  as  a  delinquent,  37. 
France,  Islo  of.     Sec  Mauritius. 

G. 

Gaseony,  petitions  from,  6. 
Gibraltar,  appeals  from,  701. 
Grenada^  appeals  from,  701. 
Guardianship  of  Infant.     See  Infant. 
Guernsey y  petitions  from,  6  ;  appeals,  701. 
Guiana,  British,  appeals  from,  701. 

H. 

Hale,  Sir  Matthew,  his  opinion  as  to  the 
King's  assent  to  the  judgments  of  the 
Lords,  2  ;  his  objections  to  appeals,  71. 

Hastings,  Warren,  resolution  and  dissent  as 
to  mode  of  consulting  the  assistants  on  the 
impeachment  of,  50. 

Hearing  of  English  and  Irish  causes,  203 ; 
what  counsel  plead  before  House  of  Lords, 
ib. ;  number  allowed,  205 ;  additional  ones 
allowed  on  special  grounds,  ib.\  previous 
application  necessary,  206  ;  order  of  pro- 
ceeding where  both  parties  appear,  207; 
where  both  parties  make  default,  208 ; 
where  appellant  makes  default,  ib. ;  where 
respondent  do.,  210 ;  hearing  dispensed 
with,  21 1 ;  postponements  will  not  be 
granted  for  the  accommodation  of  other 
courts  or  of  counsel,  212  ;  right  of  party 
to  argue  in  person,  213 ;  will  be  brought 
up  from  prison  for  that  purpose,  ib. ;  but 
not  merely  to  attend  hearing,  214  ;  unless 
imprisoned  solely  under  decree,  ib. ;  and 
security  given,  215  ;  refused  where  appel- 
lant had  failed  to  pay  costs  awarded  against 
him,  274. 

Hearings  out  of  course,  253;  advancement 
of  causes,  ib. ;  groundis  on  which  granted, 
ib.  ;  postponements,  254  ;  grounds  on 
which  granted,  ib. ;  standing  order,  where 
a  special  day  bias  been  appointed,  255. 

Hearing  of  writs  of  error.     See  Error. 

Hearing  of  appeals  in  the  Privy  Council,  717. 

Heath,  Mr.  Justice,  an  assistant  of  the 
House,  ordered  back  from  York  as  a 
delinquent,  37  ;  his  letter  to  the  Speaker 
and  petition  to  the  House,  38 ;  order 
respecting  him,  ib. 

Hendon,  Mr.  Baron,  allowed  to  go  circuit,  37. 

Henley,  Sir  Robert,  Speaker  of  the  House  of 
Lords  though  not  a  peer,  23;  obliged  to 
move  reversal  of  his  own  decrees,  but  not 
allowed  to  speak  in  their  defence,  ib. 

Henry  VI.,  responses  in  his  name  when  an 
infant.  3,  note. 

Henry  VIII.,  statute  31,  c.  10,  for  placing 
the  Lords,  Appendix,  No.  II. 

Honduras,  appeals  from,  702.  J 


Hope,  Lord  President,  his  statement  of  the 
claim  of  the  Scotch  judges  to  at  on  the 
woolsack,  59. 

Husband,  clause  in  a  divorce  bill  depriving 
him  of  custody  of  children,  598. 

I. 

Idiocy,  orders  on  motion  or  petition  in,  not 
appealable  to  the  House  of  Lords,  96; 
appeals  to  the  Privy  Council,  see  Lunacy. 

Incest^  extract  from  Hume's  Criminal  Law, 
Appendix,  No.VIII.  See  Cases  of  Mxs.  Ad- 
dison, Mrs.  Turton,  and  Major  Campbell, 
Index. 

Indian  Appeals.     See  East  India  Company. 

Indian  Divorce  Bills,  547 ;  act  relating  to^ 
Appendix,  No.  IX. ;  proceedings  on  Appen- 
dix, No.  X.     See  Dhforce, 

Infant,  appeal  received  in  the  House  of 
Lords  from  an  order  made  on  petition  in 
matter  of  guardianship  of,  100 ;  guardian 
appointed  by  House  of  Lords  to  put  in  an 
answer  for,  161. 

Intervention,  in  Privy  Council,  764. 

Interim  Execution.    See  Scotch  Appeals* 

Interlocutory  matter,  appeal  on,  to  the  Privy 
Council,  707,  762. 

Ireland,  Privy  Council  there,  no  appeals  in 
lunacy  or  idiocy  to,  753;  writ  of  enor 
from  House  of  Lords  there  to  House  of 
Lords  in  England,  356 ;  appellate  jurisdic- 
tion of  Irish  House  of  Lords  negatived,  92 ; 
restored,  ib. ;  transferred  to  the  Parliament 
of  Great  Britain  and  Ireland,  ib.  See  Ap- 
pendix, No.  v.,  787. 

Irregular  Appeal,  respondent  not  to  answer, 
but  to  pray  dismissal,  157  ;  where  admit- 
ting of  amendment,  respondent  to  pray 
amendment  before  answering,  ib. 

Issues,  powers  of  the  Judicial  Committee  of 
the  Privy  Council  to  direct  issues  for  trial, 
691. 

J. 

Jamaica,  appeals  from,  702. 

Jersey,  appeals  from,  702,  734 ;  doleancea 
from,  737. 

Joinder.     See  Error,  writs  of. 

Journals  of  House  of  Lords,  clerk  of,  65. 

Judges.  See  Assistants,  and  Hearing  of 
Appeals,  and  Writs  of  Error. 

Judges  bound  to  attend  on  hearing  of  appeals 
as  well  as  of  writs  of  error,  257  ;  mode  of 
applying  for  their  attendance,  %b.  ;  their 
attendance  to  report  trial  at  law,  ib. ;  the 
notes  taken  by  judges  at  trial  of  an  issue 
ordered  to  be  produced  and  printed,  ib.; 
but  more  regular  course  to  require  judge*s 
attendance  with  his  notes,  258. 

Judgments  on  English  and  Irish  appeals,  21 7 ; 
recital,  ib. ;  affirmance  with  costs,  218 ; 
reversal  with  costs,  ib. ;  special  judgments, 
ib.  ;  distinction  between  judigments  in 
error  and  on  appeals,  221 ;  House  occa- 
sionally makes  a  new  decree,  222 ;  but 
generally  remits  with  directions,  224. 

Judgments  in  Scotch  causes.  See  Scotch 
appeals. 

Judgments  on  writs  of  error.  See  Error, 
writs  of. 
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JudffmenU  in  the  Privy  Coaneil.     See  Out-   | 
line  of  Ordinary  Proceedings  before  the 
Judicial  Committee. 

Judicial  Commitiee  of  the  Privy  Council, 
analysis  of  the  act  establishing  it  and  de- 
fining its  composition,  authority,  and  the 
range  of  its  jurisdiction,  687 ;  ordinary 
course  of  proceedings  on  appeals  before, 
705. 

K. 

Kin^f  his  concurrence  in  the  judgments  of 

Parliament  constructive,  2. 
King's  SerjeaiUt,  assistants,  7. 

L. 

Lancatter^  Duchy  Court  of,  appeals  from,  90* 

Lawy  action  at.  See  Divorce^  and  Damages 
at  law. 

Ley^  Sir  James,  Chief  Justice  of  King's  Bench, 
appointed  Deputy. speaker  in  room  of  Lord 
Chancellor  Bacon,  20  ;  see  also  note  ('). 

London^  Lord  Mayor  of,  appeals  from,  90  ; 
jurisdictions,  common  law  side  of,  error 
from,  to  the  House  of  Lords,  362,  373. 

TsordSf  House  of,  identified  with  the  High 
Court  of  Parliament  and  great  councils  of 
the  realm,  1  \  its  great  antiquity,  concur- 
rence of  the  sovereign  in  its  judgments,  ib, ; 
what  necessary  to  constitute  it,  18  ;  forms 
a  council,  state  of  the,  a  legislative  assembly 
and  a  supreme  court  of  justice,  19  ;  distri- 
bution of  seats  and  places  in.  Appendix, 
No.  II.  and  III. ;  English  and  Irish  Houses 
of,  contests  between  as  to  jurisdiction,  92, 
Appendix,  No.  V. 

Lords  of  Parliament  make  a  House  whether 
spiritual  or  temporal,  18, 19.  See  note  ; 
their  triumph  over  the  Commons  in  the 
matter  of  the  appellate  jurisdiction,  89. 

Lunacy,  orders  on  motion  or  petition  in, 
not  appealable  to  the  House  of  Lords,  96  ; 
an  appeal  from  an  order  on  petition  in, 
lays  (not  to  the  Lords)  but  to  the  King  in 
council,  99  ;  last  attempt  to  induce  Lords 
to  receive  an  appeal  in,  100  ;  appeals  in,  to 
the  Privv  Council,  699,  752  ;  upon  suit  in 
equity  tne  appeal  is  to  House  of  Lords, 
754  ;  proceedings  on  commission  of  lunacy 
reviewable  in  House  of  Lords,  t6. ;  form  of 
appeal  to  Privv  Council  in  lunacy,  755  ; 
rules  of  proceeding,  756. 


M. 

Madras*     See  East  India  Company, 

Malacca,     See  East  India  Company. 

Mallet,  Mr.  Justice,  allowed  to  go  circuit,  37. 

Malta,  appeals  from,  702. 

Man,  Isle  of,  appeals  from,  702,  740,  741. 

Mansfield,  Lord,  appointed  Deputy-speaker, 
21,  and  see  note  T"). 

Maritime  Jurisdiction  of  the  Judicial  Com- 
mittee of  tlie  Privy  Council.  See  Ecclesi^ 
astical  Appeals. 

Marriage,  proof  of,  required  in  divorce  cases, 
534,  586,  599,  651,  65i,  656;  and  see 
Divorce. 

Masters  m  Chancery,  receivers  of  petitions,  6 ; 
attendants  of  tlie  House  of  Lords,  66 ;  their 


place  and  duties  in  the  House'of  Lords,  66. ; 
anciently  members  of  the  concilium  regis 
ordinarium,  67  ;  and  advised  judgments  of 
Parliament,  ib.  ;  controversy  respecting 
their  privileges  in  18  Eliz.,  ib. ;  their 
proper  title  attendants,  68  ;  only  two  al- 
lowed  to  attend  at  Lord  Cardigan's  trial, 
67,  note  ;  do  not  attend  on  writs  of  error 
and  appeals,  68.  See  Appendix,  No.  3,  p. 
785. 

Master  of  the  Rolls.     See  Itolls,  Master  of. 

Mauritius,  appeals  from,  702. 

Montserrat,  appeals  from,   702. 

N. 

Nevis,  appeals  from,  702. 

Newfoundland^  appeals  from,  702. 

New  Brunswick,  appeals  from,  702. 

Nova  Scotia,  appeals  from,  702. 

New  South  Wales,  appeals  from,  702. 

Non  Pros.     See  Error,  writs  of. 

Northampton,  Marquis  of,  questions  and  an* 
swers  concerning  his  divorce  case.  Appen- 
dix. No.  VII. 

Not  Contents,  on  division,  remain  in  the 
House  of  Lords,  26. 

Notice  of  second  reading  of  divorce  bill, 
522  ;  and  see  Divorce ;  standing  order,  as 
to  notice  of  appeals,  126  ;  must  be  given 
to  all  respondents,  127  ;  certificate  of,  ib.  ; 
applications  to  present  Appeal  without 
notice,  128  ;  ought  to  be  confined  to  that 
object,  ib. 

0. 

Objectionn,  involving  dismissal  of  appeal,  156  ; 
respondent  not  to  answer  but  to  pray  dis- 
mi^al,  157  ;  all  objections  should  be  made 
before  expiration  of  time  for  answering, 
158  ;  in  Privy  Council  omitted  in  ooui*t 
below,  766. 

Orders,  Standing,  of  House  of  Lords  on  ap- 
peals and  writs  of  error,  Appendix,  No.  I. ; 
Standing,  of  House  of  Lords  upon  divorce 
bills,  Appendix,  No.  VI. 

Order,  in  matter  of  an  extent  not  appealable, 
95 ;  in  Exchequer  to  sell  real  property  of 
a  crown  debtor,  not  appealable,  96. 

Origin  of  appellate  jurisdiction,  of  Privy 
Council,  671. 

Outlawry,  in  divorce  bill,  case  where  neces- 
sary to  proceed  to,  against  adulterer,  495. 

Outline  of  ordinary  proceedings  before  Ju- 
dicial Committee  of  Privy  Council,  706. 

P. 

Parliament,  High  Court  of,  1  ;  Commons  n<v 
participation  in  its  judgments,  3  ;  met  an- 
ciently four  times  a  year,  4  ;  dispensation 
of  justice  a  prominent  object  of  its  assem- 
bling, t6.;  afterwards  more  rarely  assembled, 
and  business  before  it  less  of  a  judicial  and 
more  of  a  legislative  character,  5  ;  ita  ori- 
ginal jurisdiction  gradually  relinquished,  6 
Parliament  of  Edw.  I.,  Appendix,  No.  I. 

Parliaments,  clerk  of,  account  of  the  oi&ce, 
63  ;  his  deputies,  64  ;  their  duties,  65  ;  se- 
lected from  the  legal  profesion,  ib. ;  regis- 
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tran  of  the  House,  ^  ;  clerk's  aAsistant 
and  other  clerks  officLBting  at  the  table  of 
tlie  House  of  Loixls  (except  the  Clerk  of 
the  Parliaments),  not  liable  to  be  removed 
without  order  of  House,  65,  note. 

Parliaments,  clerk  of,  deputies*  duties,  65. 

Parliameni  Office,  chief  clerk  of,  65. 

Parliament  of  Scotland,  account  of,  by  Presi- 
dent Hope,  59. 

Parties  necessary  to  an  appeal,  general  rule, 
123  ;  persons  as  to  whom  decree  thought 
right  must  nevertheless  be  made  parties  to 
the  appeal,  ib. ;  trustee  who  liad  not  acted 
nor  made  appearance  at  the  hearing  below 
a  necessary  party  to  the  i^peal,  124  ;  one 
who  had  not  appcai'ed  at  hearing  below, 
but  against  whom  cause  heard  npon  seques- 
tration, held  a  necessary  party  to  the  ap- 
peal, ib.  ;  having  an  interest,  and  who  were 
parties  below,  refusing  to  jom  as  appellants, 
will  be  Duide  respondents,  ib, ;  House  occa- 
sionally will  refuse  to  hear  appeal  till  ne- 
cessary parties  are  summoned,  125  ;  but 
respondents  ought  to  take  objection  to 
want  of  parties  before  putting  in  answer, 
ib, ;  otherwise  House  will  not  in  general 
stop  the  hearing,  ib. ;  objections  for  want 
of,  if  overlooked  below,  not  allowed  above, 
158  ;  in  Privy  Council,  objection  for  want 
of,  7C4. 

Patent  Letters,  rules  touching,  in  Privy 
Council,  Appendix,  No.  XIII. 

Pauperis,  pleading  informdt  in  the  House  of 
Lords  by  either  party,  259 ;  petition  neces- 
sary, ib. ;  test  of  poverty,  ib. ;  assignment 
of  counsel  and  agent  necessary,  260  ;  what 
counsel,  ib.  ;  if  those  assigned  cannot  at- 
tend, petition  will  be  necessary  to  assign 
others,  ib. ;  pleading  in  formd,  certificate 
of  reasonable  cause,  261 ;  course  and 
forms  of  proceeding,  ib. 

Peets.     See  Lords, 

Peerage  t  attributes  of,  17 ;  observations 
tliereon,  18. 

Peremptory  Order.     See  Prosecution. 

Petitioner  for  divorce,  attendance  of,  for 
examination  on  second  reading  of  bill,  529, 
537,  587,  606,  624,  633,  and  see  Divorce, 
Condonation, 

Petty  Bag,     See  Chancery, 

Pet/ytf  Mr.,  his  report  on  the  Court  for  pre- 
vention of  delays  of  Justice,  13. 

Pole,  Michael  de  la.  Lord  Chancellor,  temp, 
Ric.  II.,  supposed  appeal  from  him  to  the 
Lords,  72,  note. 

Porteous  Riots ,  Scotch  judges  summoned  to 
give  evidence  upon,  58. 

Postponements  of  causes.  See  Hearings  out 
of  course. 

Powle,  Henry.     See  Rolls,  Master  of. 

Pownallf  Grovemor,  his  suggestion  as  to  the 
appellate  jurisdiction  of  the  Privy  Council, 
682. 

Prerogative  Court  of  Canterbury,  appeal 
from,  to  the  House  of  Lords,  rejected,  90, 
note  ;  appeals  from,  to  the  Privy  Council, 
704  ;  and  see  Ecclesiastical  Appeals. 

Presentation  of  English  and  Irish  appeals, 
limitation  of  time  for,  under  the  standing 
order.  No.  55,  107  ;  limitation  of  time  for. 


under  the  standing  order.  No,  116,  108; 
time  for,  where  party  subject  to  disabiU- 
ties,  109  ;  case  of  mere  absence.  111 ; 
where  time  limited  by  standing  order,  No. 
55,  expires,  petition  necessary,  ib. ;  re- 
spondent's consent  to  petitions  for  leave  to 
present,  though  beyond  time  allowed  by 
standing  order,  No.  55,  t6. ;  appeals  re- 
ceived notwithstanding  want  of  consent,  ti.; 
expiration  of  time  allowed  by  standing  or. 
der.  No.  118,  excludes  appeal  irrevooibly, 
113  ;  construction  of  standing  order.  No. 
118,  114  ;  time  calculated  from  date  of 
enrolment,  not  from  date  of  decree,  ib. ;  if 
final  decree  be  within  time,  interlocutory 
orders  may  be  included,  though  beyond 
time,  115 ;  or  where  justice  cannot  be  done 
without  including  such  orders,  116. 

Presentation  oi  S4X)tch  appeals.  See  Scotch 
Appeals. 

Presentation  of  appeals  to  the  Privy  ConneiL 
See  Outline  of  Ordinary  Proceedings  be- 
fore Judicial  Committee, 

Prinoe  Edward's  Island,  Kp^eala  from,  702. 

Prince  of  Wales's  Island,  appeals  from,  703. 

Printed  Cases,  time  for  lodging  in  English 
and  Irish  causes,  182 ;  consequences  of 
default  by  appellant,  183  ;  by  respondent, 
1*6.  ;  must  be  signed  by  counsel,  t^. ;  affix- 
ing their  names  without  authority,  184  ; 
circulating  observations  not  signed  by,  ib. ; 
inserting  matter  expunged  by,  ib. ;  signa- 
ture to  where  no  counsel  employed,  188  ; 
preparation  and  form  of,  189  ;  should  show 
the  points  of  the  appeal,  191 ;  as  mudi  a 
representation  in  judicio  as  speeches  of 
counsel,  ib. ;  what  evidence  should  be 
printed,  ib. ;  applications  to  enlarge  time 
for  lodging,  ib. ;  exchange  of,  192 ;  time  for 
objecting  to  irregularities  in,  193  ;  appen- 
dix need  not  be  lodged  with,  194  ;  but 
must  be  on  table  at  hearing,  195 ;  on  Scotch 
appeals.  See  Scotch  Appeals;  on  writs 
of  error.  See  Error,  writs  of ;  in  Privy 
Council,  711  ;  Appendix  to  do.,  ib.  See 
also  773. 

Privy  Council,  origin  of  its  appellate  juris- 
diction, 671 ;  formerly  ancillary  to  Court 
of  Parliament,  ib. ;  Royal  councils  recog- 
nized  in  English  Constitution,  ib. ;  Privy 
Council  formerly  part  of  Court  of  Parlia- 
ment, 674  ;  identified  with  the  Triers,  676  ; 
case  of  Prior  of  Montagu,  677  ;  dissolution 
of  connexion  between  Privy  Council  and 
Court  of  Parliament,  680 ;  suggestion  of 
Governor  Pownall  as  to  its  appellate  juris- 
diction, 682  ;  case  of  the  Channel  Islands, 
683 ;  separate  jurisdiction  of  the  Privy 
Council  finally  established,  686  ;  selection 
of  orders,  &c,  relating  to  judicial  mattery 
in  Appendix,  No.  XI.  ;  Irish  Privy  Coun- 
cil, appeals  in  lunacy  and  idiocy  do  not  lie 
to,  753. 

Priste  Appeals  transferred  to  the  Judicial 
Committee,  688  ;  saving  as  to,  698.  See 
704,  and  Ecclesiastical  Appeals, 

Prolocutor,     See  Speaker, 

Prorogations  of  Parliament,  effects  of,  on 
causes,  31. 

Prosecution  due,  in  default  of  answer  motion 
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-  for  ptremptoiy  order,  166;  fonn  thereof, 
167 ;  motion  to  set  down  ea  parie,  ib.  ; 
form  thereof,  ib.  ;  not  usually  made  till 
after  case  lodged,  168  ;  providions  of  stand, 
ing  orders,  Nos.  107, 108,  123,  t*. ;  securi- 
ties given  for,  on  appeals  to  the  Privy 
Council,  707,  760. 

Purcfuuer  under  a  decree,  though  no  party 
to  original  suit,  may  appeal  from  an  order 
setting  aside  a  bidding.  106. 

Provision  for  wife  on  divorce  bill,  ease  where 
left  for  private  arrangement,  644.  See 
Divorce, 

Proxies  not  allowed  in  judido^  26 ;  resolution 
against  use  of,  in  divorce  bills.  570,  572. 

Queen^s  Bench  in  England,  error  from,  to 

the  House  of  Lords,  362,  368. 
Queen* s  Bench  in  Ireland,  error  from,  to  the 

House  of  Lords,  362,  378. 
Queens's  Bench,  justices  of,  assistants  of  the 

House,  35. 
Quesiion  in  moving  juc^ment  on  appeals  and 

writs  of  error  in  the  l£>use  of  Lords  always 

put  for  reversing,  27. 

R. 

Receiver,  application  to  the  House  to  appomt, 
240  ;  ought  previously  to  be  made  below,  ib. 

Receivers  and  Triers  first  appomted,  5  ;  di- 
vided into  two  classes,  foreign  and  domes- 
tic, 6 ;  who  were  the  receivers,  ih.  ;  who 
the  triers,  ib, ;  their  various  titles,  ib, ; 
how  many  necessary  to  make  a  quorum, 
ib, ;  duties  of  the  triers,  8  ;  ancient  juris- 
diction of  the  concilium  regis  ordlnarium 
Tested  in  them,  ib, ;  no  record  of  their 
proceedings  as  a  Court  of  Review,  9  ; 
their  decisions  did  not  require  confirma- 
tion of  the  House,  but  might  be  reviewed 
and  overturned  by  it,  ib, ;  cases  remediable 
in  ordinary  courts  not  entertained  by  the 

.  triers,  9  ;  disuse  in  reign  of  James  I.,  10  ; 
project  of  reviving  their  authority,  ib,  5 
their  appointment  still  renewed  at  the 
opening  of  Parliament,  but  this  a  mere 
form,  ib,  ;  list  of  receivers  and  triers  ap- 
pointed 20th  November,  1837, 11. 

MecoffmsaneCf  within  what  time  necessary  in 
English  and  Irish  appeals,  143 ;  conse- 
quences of  default,  ib, ;  form  of  recog- 
nisance, 144;  time  for  entering  into  cal- 
culated  from  day  of  receiving  appeal,  not 
from  day  of  preseniingy  ib.  ;  appellant's 
own,  cannot  be  objected  to,  145  ;  true 
object  of,  ib. ;  special  order  for  appellant's 
own  recognisance  not  necessary,  1 48  ;  but 
necessary  for  that  of  substitute,  ib.  ;  sub- 
atitute  may  be  objected  to  for  insufficiency, 
f6. ;  notice  of  motion  for  substitute,  149  ; 
motion  and  order  thereon,  ib,  ;  entered 
into  with  sureties,  147,  note  ;  crown  gives 
none,  150 ;  required  from  rehttors,  16. ; 
not  from  paupers,  ib, ;  where  several  ap- 
pellants' recognisance,  by  one  of  them  suf- 
ficient, ib, ;  penal  sum  may  he  enUurged,t6. ; 
case  of  appellant  disabled  from  attending, 
151 ;  substitute's  right  todemand  mdemnity, 
152 ;  and  to  withdraw  appeal,  ib, ;  but  sub- 


ject to  costs,  153;  assigned  of  a  bank, 
rupt   appellant     ought   to  give  security 
by,  249  ;  in  Scotch  appeals.    See  Scotch 
Appeals,     See  Casts. 
Recrimination,  568, 590, 605. 
ReferenoCf  by  judicial  committee  to  take 

account,  767. 
Registrar  of  Court  of  Chancery,  duties  of,  on 

appeal  to  the  House  of  Lords,  201. 
Redesdale,  Lord,  on  the  attributes  of  the 

peerage,  17. 

Rehearings  of  appeals  and  writs  of  error  in 

the  House  of  Lords,  434  ;  after  judgment, 

irregular,  447;    secus  before    ludgment, 

448  ;  precedents  for  amending  judgments 

of  the  House  of  Lords,  449  ;  in  the  Privy 

Council,  721,  770.  ' 

Remainderman,   may  appeal   from    decree 

binding  prior  tenant  intail,  102 ;  but  a 

supplemental    hill    in    the    court   below 

necessary,  104  ;  if  bound  by  the  decree, 

may  revive  on  abatement,  by  death  of  the 

tenant  intail,  250  ;  but  may  be  requii^ 

to  make  himself  a  party  previously  in  the 

court  below,  ib, ;  where  remainderman  is 

barred  by  an  equity  which  did  not  affect 

prior  tenant,  ib. 

Remit,  refused  in  Privy  Council,  767. 

Restoration  of  appeal  m  the  House  of  Lords 

145  ;  in  the  Privy  Council,  763. 
Reversing,  question  always  put  for,  27. 
Review,  bill  of^  after  judgment  by  House  of 

Lords,  448. 
Revivor,    See  Abatements, 
Richard  II,,  deposition  of,  protest  of  Com- 
mons absolving  themselves  from  any  share 
in,  4. 
Rolls,  master  of,  an  assistant  of  the  House,  35 ; 
for  more  than  three  centuries,  40  ;  inquii'y 
respecting  chiim  of  Henry  Powle,  M.  P., 
before  the  committee  for  .privileges,  41 ; 
claim  to  have  a  writ  of  assistance  estab- 
lished, ib, ;  his  place  in  the  House  next 
the  chief  justice,  42,  note. 

S. 

Scotch  Appeals,  History  of  the  Jurisdiction, 
285  ;  what  courts  in  Scotland  subject  to 
appeal  in  the  House  of  Lords,  ib.\  first 
appeal  from  the  Court  of  Session,  286; 
principle  on  which  jurisdiction  wius  enter- 
tained, 288  ;  appellate  jurisdiction  of  tlie 
Scotch  Parliament,  ib. ;  Scotch  appeals  did 
not  originally  stop  execution,  291 ;  order  of 
the  House  suspending  execution,  292 ;  limi- 
tation of  time  for  appealing  from  the  Com- 
mission of  Teinds  and  Court  of  Exchequer 
in  Scotland,  296-7  ;  from  the  Court  of 
Session,  297 ;  regulations  under  the  48 
Geo.  III.,  c.  151,  301 ;  not  necessary  that 
decree  should  exhaust  merits,  303;  or  be 
extraetable,  ib. ;  where  order  is  purely 
interlocutory,  the  appeal  will  not  lie,  304  ; 
where  leave  to  appeal  is  granted,  or  where 
judges  below  differ,  ib. ;  by  leave  of  court 
below,  or  on  difference  of  opinion,  ib,  ; 
certificate  of  counsel,  305;  appeals  from 
Lord  Ordinary,  306 ;  form  of  petition 
of  appeal  from  Court  of  Session,  307; 
analysis  of  the  Jury  Statutes,  310 ;   no 
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appeal  against  an  order  granting  or  refus- 
ing a  trial  by  jury,  315  ;  nor  against  an 
Older  to  frame  issues,  ib.;  nor  against 
an  order  finding  that,  in  cases  appropriated 
for  jury  trial,  uie  court  is  bound  to  remit 
to  jury  trial,  ib. ;  when  a  proof  is  held  as 
repeated  upon  an  advocation,  an  appeal  is 
foreclosed,  ib.  ;  appeal  on  exceptions,  316  ; 
form  thereof,  ib. :  proceedion  thereon,  319; 
appeal  against  judgment  in  law  on  the  ver- 
dict, 320;  interim  execution  under  the 
statute,  322 ;  application  for,  not  considered 
a  proceeding  in  the  original  cause,  t^. ;  re- 
cord supposed  to  be  removed  by  the  appeal, 
ib. ;  doubts  on  this  head,  t6. ;  cases  in 
which  the  statutory  remedy  lails,  325; 
suggestion  of  a  remedy,  ib. ;  recognisance, 
330  ;  amendments  for  want  of  parties,  331 ; 
of  objections  by  the  respondent,  ib.;  of 
service  of  the  order  to  answer,  ib. ;  of  the 
answer,  332;  of  due  prosecution,  ib.;  of 
evidence,  ib. ;  of  the  printed  cases,  ib. ; 
documents  to  be  used  at  the  hearing,  334  ; 
of  cross  appeals,  335 ;  abatement^  ib. ; 
on  applications  for  revivor,  proof  of,  title 
required,  ib. ;  of  pleading  in  formA  pau- 
peris, ib. ;  of  withdrawing,  ib.;  hearing 
of,  336  ;  precedence  of  the  Lord  Advocate, 
ib. ;  of  the  Scotch  Solicitors- Greneralj  337  ; 
question  as  to  Dean  of  Faculty,  ib. ;  judg- 
ments by  consent,  340  ;  judgments  award- 
ing costs,  342  ;  questions  as  to  costs  prior 
to  appeal,  343. 

Second  Beading  of  divorce  bill,  proof,  534  ; 
notice  of,  fi22. 

Seeufittee  for  costs  and  due  prosecution  in 
Privy  Ck>uncil,  707,  760. 

Separation  before  adultery,  504 ;  Standing 
order  respecting,  582  ;  deeds  of,  their 
effect  in  divorce  bills,  587, 588,  589  ;  cases 
of  separation  and  subsequent  adulteiy,  600, 
615,623,634,  637,644,  661,  664. 

Sergeant-at-armSf  his  oflSce  and  duties  in  the 
House  of  liords,  69  ;  his  deputy,  ib. 

Serjeants^  King's,  receivers  of  petitions,  7  ; 
assistants  of  the  House  of  Lords,  35  ;  office 
of  assistant  did  not  disqualify  them  from 
sitting  in  the  House  of  Commons,  45 ;  liable 
to  serve  as  assistants  of  the  triers,  ib. 
See  Receivers  and  Triers. 

Shadwell,  Sir  L.,  appointed  first  Deputy- 
Speaker  of  the  House  of  Lords,  22. 

Shaftesbury,  Earl  of,  appointed  second  De- 
puty-Speaker  of  the  House  of  Lords^  22 ; 
the  first  Earl  of,  active  part  taken  by  him 
in  the  matter  of  the  appellate  jurisdiction, 
89 ;  his  dissent  from  dismissal  of  ecclesias- 
tical appeals,  91. 

Sierra  Leone,  appeals  from,  703. 

Signature f  counsel's^  to  appeal,  133, 134 ;  and 
see  Counsel, 

Singapore.    See  East  India  Company, 

Solicitor-General^  an  assistant  of  the  House 
of  Lords,  35 ;  his  duties  as  an  assistant  of 
the  Lords  did  not  disqualify  him  from  sit- 
ting as  a  member  of  the  House  of  Commons, 
44  ;  standing  order  as  to  his  or  any  other 
assistant  acting  as  Counsel  at  the  bar  of 
the  House  for  any  private  party,  43  ; 
amendment  thereof,  Ai. 


SolicitoT'General  for  Scotland,  his  preee- 
dence,  337. 

Somersy  Lord,  reprimand  to  the  judges;,  39  ; 
reprimand  repeated  by  him,  40  ;  his  opinion 
of  the  imperative  character  of  the  duty  of 
the  assistants,  ib. 

Sovereign,  concurrence  of,  in  judgments  of 
Parliament,  2. 

Speaker  of  House  of  Lords,  House  formed 
by  his  taking  chair,  19  ;  Lord  Chancellor 
or  Lord  Keeper  Speaker  es  officio,  t6.; 
Speaker  pro  tempore,  when  and  by  whom 
appointed,  21 ;  must  give  place  to  the 
Chancellor  or  Lord  Keeper,  or  Deputy 
^Makers,  «6.  &  22  ;  Speaker  need  not  be 
a  member  of  the  House  of  Lords,  23  ;  but 
when  Speaker  is  a  commoner,  three  mem- 
bers must  be  present  to  make  the  House, 
t^. ;  and  he  has  no  voice  in  debate  nor  vote 
in  decision,  t^. ;  if  a  peer,  has  a  voice  and 
vote,  not  however  as  Speaker,  but  as  a 
Lord  of  Parliament,  24  ;  has  no  control 
over  debates,  ib. ;  but  (if  a  member)  ex. 
pected  to  watch  conduct  of  deliberatioiis, 
25  ;  not  addressed  in  debate,  ib. ;  his  du- 
ties, ib, ;  he  is  not  a  constituent  portion  of 
the  assembly,  ib. ;  does  not  quit  woolsack 
on  division,  26 ;  delivers  his  vote  orally,  ib. ; 
has  no  casting  vote,  ib, 

St,  Christopher,  appeals  from,  703. 

St.  Lucia,  appeals  from,  703. 

St.  Vineefit,  appeals  from,  703. 

Stays  of  Proceedings  below  on  appeal  to 
the  House  of  Lords,  230  ;  appeals  did  not 
anciently  stop  proceedings  below,  ib.;  se- 
curity for  peiformance  of  decree,  231 ; 
recognisance  substituted,  232 ;  proceedings 
below  restrained  only  by  special  order, 
ib.,  matter  viewed  differently  in  beginning 
of  last  century,  233 ;  express  permission 
given  to  proceed  below,  ib.  ;  Lonl  Chancel, 
lor  Apsley's  opinion,  234  ;  committee  of 
inquiry  appointed,  ib.  ;  their  report,  235  ; 
special  application  for  stay  of  proceedings, 
236  ;  ought  to  be  made  fiiet  in  court  below, 
ib. ;  House  ordinarily  will  not  stay  pro- 
ceedings without  previous  application  be- 
low, ib. ;  except  where  cause  can  be  heard 
immediatelv,  239. 

Stannaries,  Lord  Warden  of,  appeals  from, 
699. 

Sudder  Dewanny  Adawlui,  appeals  from. 
See  East  India  Company. 

Summary  proceedings  in  Chancery,  appeals 
from,  100. 

T. 

Tail,  Tenant  in,  decree  against,  may  be  ap- 
p^ed  from  by  remainder-man,  102  ;  in 
what  cases  remainder-man  may  revive 
appeal,  250.  See  lUmainder-man  and 
Abatements. 

Teinds,  commission  of,  appeals  from,  285, 292, 
307. 

Tellers,  computation  by,  on  division,  in  House 
of  Lords,  26. 

Tindal,  C.  J.,  answer  of  the  Assistants,  de- 
livered by,  53. 

Tobago,  appeals  from,  703. 

Tortola,  appeals  from,  703. 
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Trevor,  ^ir.  Bazoo,  leave  of  absence  from 
Hoosey  38. 

Triers,  of  Parliament.  See  Receivers  and 
Triers. 

Trinidady  appeals  from,  703. 

Trustee,  who  had  not  acted  nor  made  appear- 
ance at  the  hearing  below,  held  nevertheless 
to  be  a  necessary  party  to  an  appeal,  124. 

U. 

Uses,  CharUahle,  decree  made  open  statute 
of,  not  appealable  in  Parliament,  95. 

V. 

Value,  amount  of,  appealable  in  Privy  Conn- 
cil,  706,  758  ;  and  see  Table,  699. 

Van  Diemen*s  Land,  appeals  from,  703. 

Verdict  at  Law,  in  divorce.  See  Divorce  and 
Damages  at  Law. 

Vice-Admiralty,  appeals,  704  ;  andaee Eccle- 
siastical  Appeals, 

Virgin  Islands,  appeals  from,  703. 

Voting,  mode  of,  in  the  House  of  Lords,  26. 

W. 

fVahs*,  Prince  of,  Island,  See  East  India 
Company. 

Wife,  precedents  applicable  to,  in  divorce. 
See  cases  of  Mrs.  Addison,  Mrs.  Teush, 
Mrs.  Turton,  Mrs.  Moffat,  and  Mrs.  Bat- 
tersby.  Index  to  cases.  On  bein^  divorced 
her  fortune  ordered  to  be  repaid  her,  see 
Lord  Macclesfield's  and  Duke  of  Norfolk's 
case,  Index  to  cases ;  provision  for  her 
being  divorced,  537  ;  Index  to  cases.    Her 


right  to  advances  from  husband  to  resist 
divorce,  531. 

Williams,  Lord  Keeper,  first  example  of  an 
appeal  to  the  Lords  from  a  decree  pro- 
nounced by  him,  72. 

Withdrawing  £nglish  and  Irish  Appeals, 
263  ;  ditto  Scotch,  335  ;  ditto  appeals  in 
the  Privy  Council,  721. 

Withdrawing  appeals  in  the  House  of  Lords, 
petition  necessary,  264  ;  where  order  to 
answer  has  not  been  served,  ib, ;  where 
respondent  has  not  answered  ii^  time,  ib. ; 
where  petitioner  is  a  pauper,  ib, ;  where 
he  undertakes  to  pay  costs,  ib.  ;  where 
costs  are  arranged,  t^. ;  where  no  arrange- 
ment of  costs,  and  where  petitioner  does 
not  undertake  to  pay  costs,  ib. ;  order  for 
leave  to  withdraw  without  prejudice,  ib,  ; 
petition,  if  by  consent  or  unobjectionable, 
will  be  granted  without  reference  to  the 
appeal  committee,  265. 

Woolsack,  not  in  the  House,  24  ;  when 
speaker  (if  a  member)  desires  to  join  in 
debate,  he  relinquishes  the  woolsack  and 
takes  his  place  as  a  member,  ib, ;  if  not 
only  a  member  but  holding  office,  repairs 
to  the  place  appointed  for  such  office,  ib, 

Wright,  Sir  Nathan,  Speaker  of  the  House 
of  Lords  though  not  a  peer,  23. 

Writ  cif  Error,    See  Error,  writ  of. 

Y. 

York,  province  of,  appeals  from  ecclesiastical 
courts  of,  704. 


THE  END. 
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